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THE  SUPREME  COURT  OF  THE  STATE  OF  MONTANA, 
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John  T.  Athey,  Clerk. 
Marshall  N.  Race,  MarshaL 
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First  Judicial  District. 

County  of  Jjewis  and  Clark.    County  Seat,  Helena. 

District  Judges:  Hon.  James  M.  Clements;  Hon.  Thomas  C. 
Bach* 

Officers:  County  'Attorney,  A.  P.  Heywood,  Esq.;  Clerk  of 
District  Court,  Sidney  Miller ;  Sheriff,  James  A.  Shoemaker. 

Second  Judicial  District. 

County  of  Silver  Bow.    County  Seat,  Butte. 

District  Judges:  Hon.  George  M.  Bourquin;  Hon.  Michael 
Donlan;  Hon.  J.  J.  Lynch. 

Officers:  County  Attorney,  J.  B.  Murray,  Esq.;  Clerk  of  Dis- 
trict Court,  W.  E.  Davies;  Sheriff,  C.  S.  HendersoiL 

Third  Judiclu^  District. 

Counties  of  Deer  Lodge,  Powell  and  Granite. 

District  Judge:  Hon.  George  B.  Winston. 

Officers  of  Deer  Lodge  County  (County  Seat,  'Anaconda) — 
County  Attorney,  John  W.  James,  Esq. ;  Clerk  of  District  Court, 
Ira  C.  Gnose;  Sheriff,  T.  J.  Fleming. 

Officers  of  Powell  County  (County  Seat,  Deer  Lodge) — 
(Jounty  Attorney,  S.  P.  Wilson,  Esq.;  Clerk  of  District  Court, 
R.  Lee  Kelly;  Sheriff,  H.  Fifer. 

Officers  of  Granite  County  (County  Seat,  Philipsburg) — 
County  Attorney,  D.  M.  Durf ee,  Esq. ;  Clerk  of  District  Court, 
George  O.  Burke;  Sheriff,  John  D.  Kennedy. 
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viii  Judicial  Districts  of  thb 

Fourth  Judicial  District. 

Counties  of  Missoula,  Ravalli  and  Sanders. 

District  Judges,  Hon.  P.  C.  Webster ;    Hon.  Henry  L.  Myers. 

OflScers  of  Missoula  County  (County  Seat,  Missoula) — 
County  Attorney,  T.  N.  Marlowe,  Esq. ;  Clerk  of  District  Court, 
E.  W.  Kemp;  Sheriff,  H.  B.  Campbell. 

OflScers  of  Ravalli  County  (County  Seat,  Hamilton) — County 
Attorney,  W.  P.  Baker,  Esq.;  Clerk  of  District  Courts  A.  C 
Baker;  Sheriff,  Wm.  Ward. 

OflScers  of  Sanders  County  (County  Seat,  Thompson  Palls) — 
County  Attorney,  H.  C.  Schultz ;  Clerk  of  District  Court,  C.  E. 
Livesay;  Sheriff,  J.  H.  Massey. 

PiFTH  Judicial  District. 

Counties  of  Beaverhead,  Jefferson  and  Madison. 

District  Judge,  Hon.  Llewellyn  L.  Callaway. 

OflScers  of  Beaverhead  County  (County  Seat,  Dillon) — 
County  Attorney,  Henry  K.  Melton,  Esq.;  Clerk  of  District 
Court,  P.  A.  Hazelbaker;  Sheriff,  M.  L.  Gist. 

OflScers  of  Jefferson  County  (County  Seat,  Boulder) — 
County  Attorney,  D.  M.  Kelley,  Esq.;  Clerk  of  District  Court, 
George  Pfaff;  Sheriff,  P.  J.  Manning. 

OflScers  of  Madison  County  (County  Seat,  Virginia  City)  — 
County  Attorney,  S.  V.  Stewart,  Esq. ;  Clerk  of  District  Court, 
J.  G.  Walker;  Sheriff,  Charles  KadeU. 

Sixth  Judicial  District. 

Counties  of  Park  and  Sweet  Grass. 

District  Judge,  Hon.  Prank  Henry. 

OflScers  of  Park  County  (County  Seat,  Livingston) — County 
Attorney,  0.  M.  Harvey,  Esq. ;  Clerk  of  District  Court,  Arthur 
Davis;  Sheriff,  H.  McCue. 

OflScers  of  Sweet  Grass  County  (County  Seat,  Big  Timber) 
— County  Attorney,  J.  E.  Barbour,  Esq.;  Clerk  of  District 
Court,  H.  C.  Pound;  Sheriff,  O.  A.  Pallang. 


State  of  Montana.  iz 

SsvENTH  Judicial  Distbict. 

Counties  of  Custer  and  Dawson. 

District  Judge,  Hon.  Chas.  H.  Loud. 

Officers  of  Custer  County  (County  Seat,  Miles  City) — County 
Attorney,  S.  Walker,  Esq. ;  Clerk  of  District  Court,  A.  T.  Mc- 
Ausland;  Sheriff,  W.  E.  Savage. 

Officers  of  Dawson  County  (County  Seat,  Glendive) — County 
Attorney,  Theo.  Lentz,  Esq.;  Clerk  of  District  Court,  Harry 
Sample;  Sheriff,  A.  Larson. 

Eighth  Judicial  District. 
County  of  Cascade.     County  Seat,  Great  Falls. 
District  Judge,  Hon.  Jere  B.  Leslie. 

Officers:  County  Attorney,  J.  W.  Speer,  Esq.;  Clerk  of  Dis- 
trict Court,  Chas.  C.  Procter;  Sheriff,  Edward  Hogan. 

Ninth  Judicial  District. 

Counties  of  Gallatin  and  Broadwater. 

District  Judge,  Hon.  W.  E.  C.  Stewart. 

Officers  of  jSallatin  County  (County  Seat,  Bozeman) — County 
Attorney,  Ben.  B.  Law,  Esq.;  Clerk  of  District  Court,  C.  B. 
Anderson;   Sheriff,   E.  M.   Beynolds. 

Officers  of  Broadwater  County  (County  Seat,  Townsend) — 
County  Attorney,  J.  A.  Matthews,  Esq. ;  Clerk  of  District  Court, 
P.  Bubser;  Sheriff,  W.  T.  Deadmond. 

Tenth  Judicial  District. 

Counties  of  Fergus  and  Meagher. 

District  Judge,  Hon.  E.  K.  Cheadle. 

Officers  of  Fergus  County  (County  Seat,  Lewistown) — 
County  Attorney,  R.  E.  Ayers,  Esq.;  Clerk  of  District  Courts 
J.  B.  Bitch;  Sheriff,  Edw.  Martiiv. 


z  Judicial  Districts  op  the 

Officers  of  Meagher  County  (County  Seat,  White  Sulphur 
Springs) — County  Attorney,  W.  L.  Ford,  Esq.;  Clerk  of  Dis- 
trict Courts  A.  C.  Grande;  Sheriff,  Geo.  L.  Williams. 

Eleventh  Judicial  District. 

Counties  of  Flathead  and  Teton. 

District  Judge,  Hon.  John  E.  Erickson. 

Officers  of  Flathead  County  (County  Seat,  Kalispell) — 
County  Attorney,  W.  T.  McKeown,  Esq.;  Clerk  of  District 
Court,  J.  K  Lang;  Sheriff,  W.  H.  O'Connell. 

Officers  of  Teton  County  (County  Seat,  Chouteau) — County 
Attorney,  P.  I.  Cole,  Esq.;  Clerk  of  District  Court,  S.  Mc- 
Donald; Sheriff,  E.  McEenzie. 

Twelfth  Judicial  District. 

Counties  of  Chouteau  and  Valley. 

District  Judge,  Hon.  John  W.  Tattan. 

Officers  of  Chouteau  County  (County  Seat,  Fort  Bentoji) — 
County  Attorney,  F.  A.  Carnal,  Esq.;  Clerk  of  District  Court, 
C.  H.  Boyle;  Sheriff,  Frank  McDonald. 

Officers  of  Valley  County  (County  Seat,  Glasgow) — County 
Attorney,  J.  L.  Slattery,  Esq.;  Clerk  of  District  Courts  C.  C. 
Beede;  Sheriff,  S.  C.  Small 

Thirteenth  Judicial  District. 

Counties  of  Carbon,  Rosebud  and  Yellowstone. 

District  Judge,  Hon.  Sydney  Fox. 

Officers  of  Carbon  County  (County  Seat,  Red  Lodge)— 
County  Attorney,  Frank  P.  Whicher,  Esq.;  Clerk  of  District 
Court,  H.  A.   Simmons;  Sheriff,  F.  S.  Bachelder. 

Officers  of  Rosebud  County  (County  Seat,  Forsyth) — County 
Attorney,  Geo.  A.  Horkan,  Esq. ;  Clerk  of  District  Court,  D.  J. 
Muri ;  Sheriff,  R.  J.  Guy. 

Officers  of  Yellowstone  County  (County  Seat,  Billings) — 
County  Attorney,  H.  L.  Wilson,  Esq. ;  Clerk  of  District  Court,  F. 
H.  Foster;  Sheriff,  J.  T.  Webb. 


ERRATA. 


On  page  20,  line  12  from  bottom  of  page,  read  "Van  Zile"  for  "Vane 

Zile." 

On  page  257,  line  4  from  top  of  page,  read  "Hathhorn"  for  "Hath- 
born." 


ADDENDUM. 


On  page  342,  add,  after  line  4  from  top  of  page,  at  end  of  opinion  on 
rehearing  in  Butte  Consolidated  Min.  Co.  y.  Barker,  Jr.,  the  following: 
"Appeal  taken  to  Supreme  Court  of  the  United  StateSi  on  November  1, 
1907." 


TABLE  OF  CASES  BEPOBTED. 


Aetna  Life  Insurance  Co.,  Perry  v 589 

Alexander  t.  Wilson 590 

Anderson  et  al.,  State  ▼ 37 1 

Andrua  et  aL,  Butler  t. 575 

Armstrong  ▼.  Poe 557 

Babcock  Hardware  Co.,  Brande  v 25(5 

Bailey  et  al.,  Delmoe  v 64 

Barker  Jr.,  Butte  Consolidated  Min.  Co.  v 327 

Barker  v.  Montana  Gold,  S.  P.  &  T.  Min.  Co.  et  al 351 

Barngrover  v.  North 448 

Basin  &  Bay  State  Min.  Co.,  Glass  et  al.  v 567 

Bidenberg,  McEee  v 533 

Boston  &  Montana  Con.  C.  &  S.  Min.  Co.,  Nelson  ▼. 223 

Brande  v.  Babcock  Hardware  Co 256 

Butler  T.  Andrua  et  al 575 

Butte  &  Boston  Min.  Co.  et  al,  Harrington  v 530 

Butte  Consolidated  Min.  Co.  v.  Barker  Jr 327 

California  Brewery  Co.,  Howie  et  al.  v , ., 26i 

Cannon  et  al.,  Forbis,  Administratrix,  v 424 

Carroll,  First  National  Bank  of  Portland  v 302 

City  of  Billings  v.  Cook  et  al 95 

City  of  Butte,  Murray  v 161 

City  of  Butte,  Storm  v 385 

Cobum  Cattle  Co.  v.  Small,  County  Treasurer,  et  al 288 

Conrad,  Walsh  v 68 

Cook  et  al.,  City  of  Billings  v 95 

Cook  V.  Robison 593 

Copenhaver/  State  v 342 

(»iii) 


xiv  Table  op  Cases  REroftTED. 

Cox,  Walter  Jr.  v 591 

Cudahy  Packing  Co.  v.  Dorais 592 

Cunningham,  State  v 547 

Danzer,  State  v 269 

Davenport  et  al.,  Leyson  v 589 

Davis'  Estate,  In  re 273,  593 

Delmoe  v.  Bailey  et  al 61 

Delmoe  v.  Long  et  al 139 

DeSnell,  Shivel^  v 508 

District  Court  et  al..  State  v 51 

District  Court  et  al,  State  v 321 

District  Court  et  al.,  State  ex  rel.  Chapin  v 318 

District  Court  et  al.,  State  ex  rel.  Doerr  et  al.  v 591 

District  Court  et  al.,  State  ex  rel.  Klein  v 364 

District  Court  et  al.,  State  ex  rel.  Murray  v 504 

Dorais,  Cudahy  Packing  Co.  v 592 

Drum,  Ettien  v 81 

Edens  et  al.,  Vreeland  v 413 

Erbes  V.  Smith 38 

Ettien  V.  Drum 81 

Pamham,  State  v 375 

Fearon  v.  MuUins * 232 

First  National  Bank  of  Portland  v.  Carroll 302 

Flavin,  Kavanaugh  v 133 

Forbis,  Administratrix,  v.  Cannon  et  al 424 

Frank  v.  Symons 56 

Fraser  et  al.,  Klein  et  al.  v 185 

Freeman  et  al.,  Hanrahan  et  al.  v 584 

Gans  &  Klein  Investment  Co.  v.  Sanf ord  et  al 295 

Qehlert  v.  Quinn  et  al 451 

Gerrick,  Leggat  v 91 

Glass  et  al.  v.  Basin  &  Bay  State  Min.  Co 567 

Gordon,  State  V 458 

Granite  County  et  aL,  Van  Vranken  v. 427 


Table  op  Cases  Reported.  xv 

Hanrahan  et  al.  v.  Freeman  et  al 584 

Harper  et  al.,  O'Rourke  v 346 

Harrington  v.  Butte  &  Boston  Min.  Co.  et  al 530 

Harrington  v.  Leggat  et  al 590 

Hediean,  State  V 381 

Helena  Power  Transmission  Co.  v.  Spratt  et  al 108 

Hodgens,  Nickel  et  al.  v 563 

Howie  et  al.  v.  California  Brewery  Co 264 

In  re  Davis'  Estate 273 ,  593 

In  re  Klein's  Estate 185 

In  re  Parsons  et  al 478 

In  re  Tuohy's  Estate 431 

Johnson,  Pew  v 173 

Jones,  MeCauley  v 32 

Kaufman,  Thornton  v 181 

Kavanaugh  v.  Flavin 133 

Kelly  V.  Northern  Pacific  Ry.  Co 243 

Klein  et  al.  v.  Fraser  et  al 185 

Latta,  Woods  V 9 

Leggat  V.  Gerrick 91 

Leggat  et  al.,  Harrington  v 590 

Leyson  v.  Davenport  et  al 589 

Long  et  al.,  Delmoe  v 139 

Marshall,  Mulrone  v 238 

MeCauley  V.  Jones 32 

McEwen  et  al.  v.  Union  Bank  &  Trust  Co 470 

McKee  v.  Bielenberg 533 

McLeod,  State  v 372 

Metropolitan  Life  Insurance  Co.,  Sullivan  v 1 

Montana  Gold  S.  P.  &  T.  Min.  Co.  et  al.,  Barker  v 351 

Montana  Ore  Purchasing  Co.,  Olsen  v 400 


xyi  Table  of  Gases  Reported. 

MuUina,  Pearon  v 232 

Mulrone  v.  Marshall 238 

Murray  v.  City  of  Butte 161 

Nelson  v.  Boston  &  Montana  Con.  C.  &  S.  Min.  Co 223 

Nickel  et  al.  v.  Hodgens 563 

North,  Barngrover  v. .* 448 

Northern  Pacific  Ry.  Co.,  Kelly  v 243 

Northern  Pacific  Ry.  CcJ.,  Rose  v 70 

O'Brien  V.  Quinn 441 

O'Brien,  State  V 482 

Olsen  V.  Montana  Ore  Purchasing  Co 400 

O'Rourke  v.  Harper  et  al 346 

Parsons  et  al.,  In  re 478 

Pauwelyn  et  al..  State  et  al.  v 431 

Penna,  State  v 535 

Perry  v.  Aetna  Life  Insurance  Co » 589 

Pew  V.  Johnson 173 

Plymouth  Gold  Min.  Co.  v.  United  States  Fidelity  &  G.  Co.  23 

Poe,  Armstrong  v 557 

Poser  et  al.,  Wright  v 591 

Quinn  et  al.,  Gehlert  v 451 

Quinn,  O  'Brien  v 441 

Robison,  Cook  v 593 

Rose  V.  Northern  Pacific  Ry.  Co 70 

Sanford  et  al.,  Gans  &  Klein  Investment  Co.  v 295 

Schaef er,  State  v 217 

Sherman,  State  v 512 

Shively  v.  DeSnell 508 

Sloan,  State  V 367 

Small,  County  Treasurer,  et  al.,  Cob'irn  Cattle  Co.  v 288 

Smith,  Erbes  v 38 


Table  op  Cases  Reported.  xvii 

Smith,  State  ex  reL  Livesay  v 523 

Spratt  et  al.,  Helena  Power  Transmission  Co.  v 108 

State  V.  Anderson  et  al 374 

State  V.  Copenhaver 342 

State  V.  Cunningham 547 

State  V.  Danzer 269 

State  V.  District  Court  et  al 51 

State  V.  District  Court  et  al 321 

State  V.  Famham 375 

State  V.  Gordon 458 

State  V.  Hedican 381 

State  V.  McLeod \ 372 

State  V.  O'Brien 482 

State  et  al.  v.  Pauwelyn  et  al 431 

State  V.  Penna 535 

State  V.  Schaefer 217 

State  V.  Sherman 512 

Stat«  V.Sloan 367 

State  V.  Tracey 552 

State  (ex  rel.  Chapin)  v.  District  Court  et  al 318 

State  (ex  rel.  Doerr  et  al.)  v.  District  Court  et  al 591 

State  (ex  rel.  Klein)  v.  IDistrict  Court  et  al 364 

State  (ex  reL  Livesay)  v.  Smith 523 

State  (ex  rel.  Murray)  v.  District  Court  et  al 504 

Stith  et  aL,  Wiley  et  al.  v. 592 

Storm  V.  City  of  Butte 385 

Sullivan  v.  Metropolitan  Life  Insurance  Co 1 

Symons,  Prank  v 56 

Thornton  v.  Kaufman 181 

Tracey,  State  V 552 

Tuohy's  Estate,  In  re 431 

Union  Bank  &  Trust  Co.,  McEwen  et  al.  v 470 

United  States  Fidelity  &  G.  Co.,  Plymouth  Gold  Min.  Co.  v.    23 

Van  Vranken  v.  Granite  County  et  al 427 

Yreeland  v.  Edens  et  aL 413 


xviii  Table  op  Cases  Reported. 

Walsh  V.  Conrad 68 

Walter  Jr.  v.  Cox 594 

Wiley  et  al.  v.  Stith  et  al 592 

Wilson,  Alexander  v 590 

Woods  V.  Latta 9 

Wright  V.  Poser  et  al 591 


TABLE  OF  CASES  CITED  FROM  OTHEB  JUBISDICTIONS. 


(For  Cases  cited  from  the  Montana  Beports,  see  table 
at  the  end  of  this  volume.) 

Aldridge  v.  Tuscumbia  etc.  Ry.  Co.,  2  Stew.  (Ala.)  199 123 

Aurora  v.  Parks,  21  111.  App.  459 396 

Avery  v.  Vermont  El.  Co.,  75  Vt.  235 123 

Bandy  v.  Hehn,  10  Wyo.  167 465 

Bank  of  Kentucky  v.  Adams  Express  Co.,  93  U.  S.  174 77 

Barbier  v.  Connolly,  113  U.  S.  27 104 

Berrien  Spgs.  Water  P.  Co.  v.  Circuit  Judge,  133  Mich.  48 123 

Biasell  v.  Spring  Valley  Township,  124  U.  S.  225 572 

Borden  v.  Trespalacios  Rice  etc.  Co.  (Tex.  Civ.  App.),  82  S.  W.  461. .   122 

Boston  &  Roxbury  Mill  Co.  v.  Newman,  12  Pick.  (Mass.)  4C7 123 

Bouchaud  v.  Dias,  3  Denio,  238   572 

Bowen  v.  Sullivan,  62  Ind.  281 63 

Bradley  v.  New  York  etc.  Ry.  Co.,  21  Conn.  293 123 

•Brandon  ▼.  Huntsville  Bank,  1  Stew.   (Ala.)   320 63 

Bravo  v.  State,  20  Tex.  App.  188 346 

Breeze  v.  Doyle,  19  Cal.  102  293 

Brewster  v.  Shoemaker,  28  Colo.  176   341 

Briggs  V.  Boyd,  56  N.  Y.  289..... 446 

Broburg  v.  Des  Moines,  63  Iowa,  523 397 

Brograve  ▼.  Winder,  2  Ves.  Jr.  634 211 

Bromley  v.  People,  150  Dl.  297   346 

Brown  v.  Central  Pac.  R.  R.  Co.,  68  Cal.  171..*..: 254 

Brown  v.  Colie,  1  E.  D.  Smith  (N.  Y.),  265 184 

Brown  v.  Gerald,  100  Me.  351  123 

Brown  v.  Weaver  Power  Co.,  140  N.  C.  333 126 

Bruen  v.  People,  206  111.  417 344 

Bucki  etc.  Co.  v.  Fidelity  etc.  Co.,  109  Fed.  393 29 

Buckley  v.  Van  Diver,  70  Miss.  622 29 

Butte  City  Water  Co.  v.  Baker,  196  U.  S.  119 333 

Campbell  v.  Ellet,  167  U.  8.  116 341 

Gather  v.  Damerell  (Neb.),  99  N.  W.  35 94 

Can  V.  Texas  etc.  Ry.  Co.,  194  U.  8.  427 75,  77,     80 

Central  Trust  Co.  v.  Clark,  92  Fed.  297 315,  317 

Chesapeake  etc.  Ry.  Co.  v.  Dixon,  179  U.  S.  131 254 

Chestatee  Pyrites  Co.  v.  Cavenders  Creek  G.  M.  Co.,  119  Cal.  354 132 

Chicago  etc.  Ry.  Co.  v.  Barnes,  164  Ind.  143 255 

City  of  Chicago  v.  Rumpflf,  45  111.  90 107 

City  of  Chicago  v.  Wood,  24  111.  App.  40 94 

City  of  Los  Angeles  v.  Hance,  122  Cal.  77 583 

Clark  V.  Nash,  198  U.  8.  361 124 

Cobb  V.  Charter,  32  Conn.  358 447 

CoflFey  v.  Greenfield,  62  Cal.  602 136 

Combs  V.  State,  81  Ga.  780 493,  5^^n 

Commonwealth  v.  Cope,  107  Ky.  173 493 

Commonwealth  v.  McCarty.  25  Ky.  Law  Rep.  585 493 

(xix) 


XX  Table  of  Cases  Cited. 

Commonwealtli  t.  McLaughlin,  11  Cush.  598 346 

Commonwealth  v.  Throckmorton,  17  Ky.  Law  Rep.  550 493 

Congdon  v.  Kendall,  53  Neb.  282 476 

Cook  V.  Milwaukee,  24  Wis.   270 397 

Cook  V.  State,  25  Fla.  698  494 

Cooper  V.  Griffin,  13  Ind.  App.  212 94 

Crouse  v.  State,  57  Md.  327 493,  500 

Dayton  Min.  Co.  v.  Seawell,  11  Nev.  394 124 

Denver  P.  &  1.  Co.  v.  Denver  etc.  R.  Co.,  30  Colo.  204 126 

Dickerson  v.  Gordy,  5  Rob.  (La.)  489 94 

Di  Marcho  v.  Builders '  Iron  Foundry,  18  R.  L  514 251 

Doe  d.  Hindson  v.  Hersey,  4  Burn 's  Ecc.  Law,  27 210 

Duncan  v.  Fulton,  15  Colo.  App.  140 337 

Durbin  v.  Fisk,  16  Ohio  St.  533 184 

Durf ee  v.  Jones,  11  R.  L  588 63 

Edwards  v.  Bibb,  43  Ala,  666 205 

Elder  v.  Kutner,  97  Cal.  490 31 

Emery  v.  Lowell,  109  Mass.  197 169 

Enterprise  Min.  Co.  v.  Rico- Aspen  C.  Min.  Co.,  167  U.  S.  108 341 

Epstein  v.  United  States  Fidelity  Co.,  29  Misc.  Rep.  295 29 

Estate  of  Aveline,  53  Cal.  259 350 

Estate  of  Carpenter,  94  Cal.  406 541 

Estate  of  Stanford,  126  Cal.  112... 436- 

Ex  parte  Bulger,  60  CaJ.  438 325 

Ex  parte  Cox,  3  Idaho,  530 325 

Ex  parte  Lange,  18  Wall.  163 325 

Ex  parte  Reed,  100  XT.  S.  13 325 

Ex  parte  Yarbrough,  110  U.  8.  651 ' 325 

Express  Co.  v.  Caldwell,  21  Wall.  264 79 

Fallbrook  Inr.  District  v.  Bradley,  164  U.  S.  112 122,  124 

Pallsburg  etc.  Co.  v.  Alexander,  101  Va.  98 123 

Fargusson  v.  Winslow,  34  Minn.  384 440 

Fletcher  Bros.  v.  Nelson,  6  N.  Dak.  94 , 64 

Fourth  NatL  Bank  v.  Mayer,  96  Ga.  728'. 29 

Garfield  v.  Knight's  Ferry  etc.  Co.,  17  Cal.  511 293 

Genet  v.  Delaware  &  Hudson  Canal  Co.,  170  N.  Y.  278 574 

Golden  v.  Cord  Lode  Min.  Claims,  31  L.  D.  178 156 

Gonzales  v.  De  Funiak  etc.  Tobacco  Co.,  41  Fla.  471 29 

Good  V.  Lasher,  99  111.  App.  653 94 

Gould  V.  Evansville  etc.  R.  Co.,  91  U.  S.  526 572,  573 

Great  Falls  Mfg.  Co.  v.  Fernald,  47  N.  H.  444 12*3 

Great  Western  Mfg.  Co.  v.  Hunter,  15  Neb.  32 476 

Gregory  Grocery  Co.  v.  Beaton,  10  Kan.  App.  256 29 

Griffin  v.  Seymour,  15  Iowa,  30 672 

Hall  V.  State,  37  Tex.  Cr.  Rep.  219 493 

Hamaker  v.  Blanchard,  90  Pa.  377 63 

Hammond  v.  Hopkins,  143  U.  8.  224 138,  160 

Hand  Gold  Min.  Co.  v.  Parker,  59  Ga.  419 123 

Hanner  v.  Moulton,  138  U.  S.  486 138 

Hargro  v.  Hodgdon,  89  Cal.  623 395 

Hart  V.  Pa.  R.  R.  Co.,  112  U.  S.  331 79 

Hazeltine  v.  Blake,  26  Wash.  231 583 

Healey  r.  Rupp  (Colo.),  86  Pac.  1015 338 


Table  of  Cases  Cited.  xxi 

Heath  r.  Lent,  1  Cal.  410 31 

Henkes  v.  Minneapolis,  42  Minn.  530 395 

Higgins  V.  Mansfield,  62  Ala.  267 29 

Highland  Bov  Gold  Min.  Co.  v.  Strickley,  28  Utah,  215 124 

Holcomb  V.  feeliher,  5  S.  Dak.  438 550 

Holdfast  V.  Dowsing,  2  Strange,  1253 211 

Holland  v.  ZoUner,  102  Cal.  633 541 

Hollister  v.  State,  9  Idaho,  651 126 

Holton  V.  Davis,  108  Fed.  138 2«4 

Horgan  v.  Zanetta,  107  Cal.  27 261 

Huffman  v.   Knight,  36  Or.  581 455 

Hungarian  Hill  Min.  Co.  v.  Moses,  58  Cal.  168 47 

Huston  V.  Council  Bluffs,  101  Iowa,  33 397 

Indianapolis  etc.  Co.  v.  Foreman,  162  Ind.  85 255 

Indianapolis  etc.  By.  Co.  v.  Johnson,  102  Ind.  355 250 

Indianapolis  Union  By.  Co.  v.  Houlihan,  157  Ind.  494 251 

In  re  Barre  Water  Co.,  72  Vt.  413 123 

In  re  Bonner,  151  U.  8.  242 325 

In  re  Eckart,  166  U.  8.  481 , 326 

In  re  Estate  of  Danforth,  66  Mo.  App.  586 286 

In  re  Estate  of  Gloyd,  93  Iowa,  303 286 

In  re  Garvey,  7  Colo.  384 325 

In  re  Hickok's  Estate,  78  Vt.  259 436 

In  re  Holt's  Estate,  56  Minn.  33 210 

In  re  Jones,  1  Bedf.  Sur.  263 440 

In  re  Magnes,  32  Colo.  527 436 

In  re  McVey,  50  Neb.  481 346 

In  re  Pingree.'s  Estate,  100  Cal.  78 350 

In  re  Sullivan's  Will,  114  Mich.   189 210 

In  re  WiU  of  Logan,  96  Wis.  339 211 

In  re  Wilmerding,  117  CaL  281 436 

Jo  Daviess  County  v.  Staples,  108  111.  App.  539 94 

Johnson  v.  Visher,  96  Cal.  310 64 

Jones  v.  North  Georgia  El.  Co.,  125  Ga.  618 126 

Kiel  V.  Beay,  50  Cal.  61 *. 293 

King  V.  Shipbuilding  Co.,  50  Ohio  St.  320 476 

Kockersperger  v.  Drake,  167  111.  122 437 

Lacy  V.  Kossuth  County,  106  Iowa,  16 94 

Lamb  v.  Lamb,  11  Pick.  370 r 286 

Langworthy  v.  Garding,  74  Minn.  325 94 

Lansdale  v.  Smith,  106  U.  S.  391 138 

Lillienthal  v.  Hotaling  Co.,  15  Or.  371 184 

Lyford  v.  Martin,  79  Minn.  243 94 

Lyman  v.  Lauderbaugh,  75  Iowa,  481 446 

Lyons  v.  Leimback,  29  Cal.  139 293 

Mackall  ▼.  Casilear,  137  U.  8.  556 138 

Mackin  v.  State,  62  Md.  244 493 

Maize  v.  Bowman,  93  Ky.  205 62 

Marceau  v.   Travelers'   Ins.   Co.,   101   Cal.   338 541 

Marsh  v.  Whitman,  88  U.  S.  178 138 

Mathews  v.  Board  of  County  Commrs.,  34  Kan.  606 528 

Matter  of  Tuthill,  163  N.  Y.  133 122 

Mayor  etc.  of  Hudson  v.  Thome,  7  Paige  (N.  Y.),  2G1 10 J 


xxii  Table  op  Cases  Cited. 


McMahill  v.  Jenkins,  G9  Mo.  App.  279 184 

McPherson  v.  Cheadell,  24  Wend.  15 93,     94 

Metcalf  V.  Sweeney,  17  B.  I.  213 215 

Minnesota  Power  etc.  Co.  v.  Koochiching  Co.,  97  Minn.  429 126 

Missouri  Pac.  By.  Co.  v.  Nebraska,  164  U.  S.  403 122 

Moore  v.   Schofield,  96  Cal.   486 150 

Morrison  v.  Began,  8  Idaho,  291 336,    337 

Murmutt  v.  State  (Tex.  Cr.  App.),  63  S.  W.  634 469 

Murphy  v.  Crowley,   140  Cal.  141 ^ 157 

Myers  v.  Beinstein,  67  Cal.  89 150  et  seq. 

Nash  V.  Clark,  27  Utah,  158 122,    124 

New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344 77 

Norcross  v.  Nunan,  61  Cal.  640 22 

Norris  v.  Haggin,  136  U.  S.  386 138 

Northwestern  Mfg.  Co.  v.  Chambers,  58  Mich.  381 551 

Olive  V.  State,  11  Neb.  1 495 

Oliver  et  ux.  v.  Dougherty  (Ariz.),  68  Pac.  553 431 

Olmstead  v.-  Camp,  33  Conn.  532 123 

Olsen 's  Administrator  v.  Bich,  79  Ky.  244 350' 

Overman  Silver  Min.  Co.  v.  Corcoran,  15  Nev.  147 124 

Oury  V.  Goodwin,  3  Ariz.  255 124 

Payne  v.  Gardiner,  29  N.  Y.   146 20 

Pearce  v.  Whale,  5  Barn.  &  C.  38,  758 94 

Pennie  v.  Hildreth,  81  Cal.  127 431 

Penny  v.  Christmas,  7  Bob.   (La.)  481 205 

People  V.  Adams,  95  Mich.  541 493 

People  V.   Barnhart,  59   C^l.  381 34i 

People  V.   Boyle,  64  Cal.   153 464 

People  V.  Brooks,  65  Cal.   295 464 

People  V.  Budd,  114  Cal.  168 528 

People  V.  Col,  132  Cal.  334 5i:S 

People  V.  Garcia,  25  Cal.  531 460 

People  V.  Guttierrez,  74  Cal.  81 464 

People  V.   Hitchcock,   104  Cal.   482 37s> 

People  V.  Hobson,  17  Cal.  424 469 

People  V.  Jefferson,  52  Cal.  452 344 

People  V.  Lane,  101  Cal.  513 541 

People  V.  Lavelle,  71  Cal.  351 541 

People  V.  Lewis,  64  Cal.  401 464 

People  (ex  rel.  Tweed)   v.  Liscomb,  6  N.  Y.  559 325 

People  V.   Maughs,   149  Cal.   253 379 

People  V.  McCarthy,   115   Cal.   255 541 

People  V.  Pico,  62  Cal.  50 541 

People   V.   Schmitt,   106   Cal.   48 541 

People  V.  Smith,  136  Cal.  207 344,  345 

People  V.  Stephens,  51  How.  Pr.   (N.   Y.)   235 572 

People   V.   Whitney,    105    Mich.    622 49:) 

People  V.  Wheatley,  88  Cal.  114 464 

People   V.    Wilson,   72   N.   G.    155 528 

Pittsburg  etc.  By.  Co.  v.  Benwood  Iron  Works,  31  W.  Va.  710 122 

Plummer  v.  Coler,  178  U.  S.  115 436 

Potts  V.  Hartman,  101  Ind.  359 184 

Postal  Tel.  Co.  v.  Cleveland  etc.  By.  Co.,  94  Fed.  234 132 

Poulson  V.  Stanley,  122  CaU  655 151 

Prigg  V.  Pennsylvania,  16  Pet.  539 152 


Table  of  Cases  Cited.  xxiii 


Bailroad  Co.  v.  Lockwood,   17   Wall.   357 77 

Bapp  V.   Sarpy  County,   71   Neb.   382 17 

Ranch  v.  Commonwealth,  78  Pa.  St.  490 493 

Raymond  Bro».  v.  Green  &  Co.,  12  Neb.  215 29 

Rice  V.  Bigley,  7  Idaho,  115 152 

Richey  v.  Haley,  138  Cal.  441 446 

Rider  v.  Ashland  City,  87  Wis.   160 94 

Robinson  v.  Howard,  5  Cal.  429 572 

Rockefeller  v.  Merritt,  76  Fed.  909 315 

Rockingham  L.  &  P.  Co.  v.  Hobbs,  72  N.  H.  531 126 

Rogers  v.  Hoberlein,  11  Cal.  120 350 

Rumbangh  v.  Southern  I.  Co.,  106  N.  C.  461 132 

Salt  Lake  City  W.  &  E.  P.  Co.  v.  Salt  Lake  City,  25  Utah,  441 126 

Schooling  v.  Harrisburg,  42  Or.  494 .* 431 

Schwabacher  v.   People,    165   111.   618 344 

Schweitzer  v.   Connor,  57   Wis.   177 64 

Scott  V.  Wood,  81  Cal.  398 17 

Scudder  v.  Trenton  Del.  Falls  Co.,  1  N.  J.  Eq.  694 123 

Slymer  v.   People,   62   Md.   237 493 

Southern  Ind.  Ry.  Co.  v.  Martin,  160  Ind.  280 254 

Squire  et  al.  v.  New  York  C.  R.  B.  Co.,  98  Mass.  244 79 

State  V.  Alexander,  56  Mo.   131 346 

State  (ex  rel.  Foot)  v.  Bazielle,  97  Minn.  11 • 436 

State  V.  Behee,  17  Kan.  402 34(i 

State  V.  Beldsmeier,  56  Mo.  226 29 

State  (ex  rel.  O'Meara)  v.  City  Council,  23  Utah,  13 583 

State  (ex  rel.  Watson)  v.  Cobb,  21  Kan.  32 528 

State  (ex  rel.  Daggett)  v.  Collins,  2  Nev.  351 528 

State  V.  Cooper,   101  N.   C.   684 500 

State  V.  Gage  Bros,  ft  Co.,  52  Mo..  App.  464 29 

State  (ex  rel.  McGee)  v.  Gardner,  3  S.  Dak.  553 528 

State  V.  Jordan,  87  Iowa,  86 345 

State  V.  Kemp,  34  Minn.  61 495,  496 

State  (ex  rel.  Attorney  General)  v.  Philips,  30  Fla.  579 528 

State  V.  Searcy,  39  Mo.  App.  393 .• 493 

State  V.  Searcy,  11  Mo.  236 493 

State  V.  Shelledy,  8  Iowa,  477 370 

State  V.   Snider,   32   Wash.   299 324 

State  (ex  rel.  Harris)  v.  Superior  Court,  42  Wash.  660 123 

State  (ex  rel.  Slabaugh)  v.  Vinsonhaler  (Neb.),  105  N.  W.  472 43(5 

State  (ex  rel.  Tacoma  Co.)  v.  White  R.  P.  Co.,  39  Wash.  648 123 

Stewart  v.  State,  35  Tex.  Cr.  Rep.  391 493 

Strepey  v.  Stark,  7  Colo.  614 '. 337 

Succession  of  Kohn,  115  La.  71 436 

Succession  of  Levy,  115  La.  377 436 

Talbot  V.  Hudson,  16  Gray   (Mass.),  417 123 

Tarbox  v.  Eastern  Steamboat  Co.,  50  Me.  339 17 

Taylor  v.  Yonkers,  105  N.  Y.  202 395 

Territory  v.  Baca,  11  N.  Mex.  559 466 

Territory  v.  Rindskopf,  5  N.  Mex.  93 29 

Thomas  v.   Commonwealth,   22   Gratt.   912 463 

Thomas  v.  Commonwealth,  90  Vfc.  92 493 

Thompson  v.  Say  re,  1  Denio,  175 93 

Tibbetts  v.  Moore,  23   Cal.  208 476 

Todd  V.  Austin,  34  Conn.  78 123 

Town  of  Crowley  v.  West,  52  La.  Ann.  526 107 


xxiv  Table  of  Cases  Cited. 


Trawick  v.  Martin-Brown  Co.,  79  Tex.  460 31 

Trinitarian  Congregational  C.  &  S.,  Case  of,  91  Me.  416 212 

Tugman  v.  City  of  Chicago,  78  111.  405 106 

Turner  v.   Sawyer,   150  U.   S.  578 155 

Tyler  v.  Mayre,  95  Cal.  160 150 

Tyng  V.  American  Surety  Co.,  174  N.  Y.  166 29 

Union  Pac.  By.  Co.  v,  Wyler,  158  U.  8.  285 253 

Van  Nostrand  v.  Beformed  Church,  59  N.  J.  Eq.  19 207 

Vanderpoel   v.   Gorman,   140   N.   Y.   563 132 

Vamer  v.  Martin,  21  W.  Va.  534 123 

Vedder  v.   Vedder,   1   Denio,   257 152 

Watson  Coal  &  M.  Co.  v.  James,  72  Iowa,  184 476 

Webb  V.  Bidwell,  15  Minn.   479 184 

Weber  v.   Kirkendall,   44   Neb.   766 446 

Wheeler  ▼.  Bolton,  92  Cal.  159 286 

Whitman  v.  Stete,  80  Md.  410 493,  499 

Whitney  v.  Fox,  166  U.  S.  637 152 

Williams  v.  People,  20  111.  App.  92 93,     94 

Williams  v.  State,  46  Oa.  212 346 

Winston  v.  Bumell,  44  Kan.  367 458 

Wood  V.  DaviB,  108  Fed.  130 284 

Wood  V.  Fox,  8  Utah,  380 151 

Woodard  v.  State,  103  Oa.  496 500 

Yick  Wo  V.  Hopkins,  118  U.  S.  366 105 

York  Co.  V.  Central  B.  B.,  3  Wall.  107 75,  77 

ZoUars  v.   Evans,   5  Fed.   172 335 


SUPREME  COURT  RULES. 

For  Rules  of  the  Supreme  Court  of  the  State  of  Montana, 
promulgated  February  1,  1905,  see  Vol.  XXX,  Montana  Re- 
ports, page  xxix,  and  for  Amendment  of  Rule  IX,  promul- 
gated December  22,  1906,  see  Vol.  XXXIII,  page  xxi. 

(XXV) 


CASES    DETERMINED 

IN  THE 

SUPREME  COURT 

AT   THE 

DECEMBER  TERM,  1906. 


The  Hon.   T^EO.   Brantly,   Chief  Justice. 

The  Hon.  William  L.  Holloway,  1 

>  A.ssociate  Justices. 
The  Hon.  Henry  C.  Smith,  J 


SULLIVAN,  Respondent,  v,  METROPOLITAN  LIFE  INSLTt-  [si 391 

ANCE  CO.,  Appellant. 

(No.   2,338.) 
(Submitted  January  8,  1907.    Decided  January  14,  1907.) 
(88  Pac.  401.) 

Life  Insurance — Action  on  Policy — Waiver  of  Conditions — In- 
structio7is. 

Life  Insurance — Policy — ^Breach  of  Conditions — Conflicting  Instructions. 

1.  Where  a  life  insurance  policy  provided  that  it  should  be  void: 
(1)  if  insured  had  been  attended  by  a  physician  for  any  serious 
disease  within  two  years  prior  to  the  date  of  the  policy,  or  (2)  if 
before  its  date  he  had  any  pulmonary  disease — it  was  error  for  the 
court  to  instruct  the  jury,  in  an  action  to  recover  the  amount  of  the 
policy,  that  there  was  but  one  question  for  them  to  decide^  viz.,  whether 
deceased  had  been  attended  by  a  physician  as  provided  in  the  first 
clause,  and,  if  they  found  that  he  had  not,  they  should  find  for  plain- 
tiff— in  that  the  instruction  ignored  the  second  defense  urged  by  the 
insurer,  that  deceased  had  been  afflicted  by  tuberculosis  of  the  lungs. 

Trial — Conflicting  Instructions — Prejudicial  Error. 

2.  Error  committed  by  the  trial  court  in  submitting  to  the  jury  con- 
flicting instructions  upon  a  material  point,  the  one  correct  and  the  other 
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incorrect,  is  prejudicial,  inasmuch  as  it  is  impossible  to  determine  bj 
which  one  of  them  the  jury  were  guided  in  arrinng  at  a  verdict. 
Life  Insurance — Breach  of  Conditions — Gk>od  Faith  of    Insured — Instruc- 
tions. 

3.  An  instruction,  given  to  the  jurj  in  an  action  on  a  life  insurance 
policy,  that  if  the  insured  acted  in  good  faith  when  answering  certain 
questions  in  the  application  for  the  policy,  even  if  wrongly  answered, 
verdict  should  be  for  plaintiff,  was  upon  a  point  not  at  issue  and  im- 
material, where  the  policy  declared  that  it  contained  the  entire  agree- 
ment between  the  parties  to  it,  and  where  the  defense  relied  upon  was 
the  breach  of  two  provisions  contained  in  the  contract  of  insurance. 

Same — ^Waiver  of  Conditions — Instructions. 

4.  Where  a  life  insurance  policy  provided  that  its  terms  could  not  be 
changed  or  its  conditions  varied  except  by  a  writing  signed  by  the 
president  or  secretary  of  the  insurance  company,  the  defendant  in 
an  action  on  the  policy  was  entitled  to  have  the  jury  instructed  that 
any  waiver  of  the  terms  and  conditions  in  the  contract  must  have  been 
in  writing. 

*     Appeal  front  District  Court,  Silver  Bow  County;  George  M. 
Bourquin,  Judge. 

Action  by  Nellie  Sullivan  against  the  Metropolitan  Life  In- 
surance Company.  Judgment  for  plaintiff.  Defendant  appeals 
from  the  judgment  and  an  order  denying  it  a  new  trial  Re- 
versed and  remanded, 

Mr.  John  A.  Coleman,  for  Appellant 

The  contract  of  insurance  is  essentially  commercial  and  must 
be  tested  by  the  rules  of  such  transactions.  They  are  only  writ- 
ten contracts,  to  be  interpreted  by  the  same  rules  which  apply 
to  other  contracts,  to  be  enforced  according  to  the  intention  of 
the  parties.  {Liverpool  and  London  and  Olobe  Ins.  Co.  v.  Kear- 
ney, 180  U.  S.  132,  21  Sup.  Ct.  326,  45  L.  Ed.  460;  Wells,  Fargo 
&  Co.  V.  Pacific  Ins.  Co.,  44  Cal.  97;  Toch  v.  Home  Mut.  Ins. 
Co.,  Ill  Cal.  503,  44  Pac.  189,  34  L.  R.  A.  857;  Hone  v.  Mutual 
Safety  Ins.  Co.,  30  N.  Y.  Super.  Ct.  (1  Sand.)  137.) 

The  fact  that  the  insured  was  treated  for  consumption  some 
time  prior  to  the  issuance  of  the  policy,  and  died  of  consumption 
shortly  after  the  issuance  of  the  policy,  indicated  that  the  dis- 
ease existed  at  the  time  of  the  application.  {Murphy  v.  Pruden- 
tial Life  Ins.  Co.,  205  Pa.  444,  55  Atl.  19.     See  Woodward  v. 
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laiva  Life  Ins.  Co.,  104  Tenn.  49,  56  S.  W.  1020.)  Where  the 
attendance  by  a  physician  and  the  existence  of  a  serious  disease 
is  shown,  the  burden  is  not  upon  the  defendant  to  show  that  the 
attendance  was  not  for  a  slight  or  temporary  indisposition,  but 
the  plaintiff  must  prove  such  fact.  {Rhode  v.  Metropolitan  Life 
Ins.  Co.,  129  Mich.  112,  88  N.  W.  400.)  The  plaintiff  cannot  ex- 
cuse the  falsity  of  the  answers  in  the  application  by  reason  of 
want  of  knowledge,  for  the  burden  of  proof  is  upon  the  plaintiff 
to  show  such  want  of  knowledge  on  the  part  of  the  applicant  as 
will  excuse  the  false  statements.  {Hartford  Life  etc.  Co.  v. 
Gray,  91  111.  159.) 

Representations  made  to  insurer  before  or  at  the  time  of  mak- 
ing the  contract  are  a  presentation  of  the  elements  on  which  the 
risk  to  be  assumed  is  estimated;  they  are  the  basis  of  the  con- 
tract on  the  faith  of  which  it  is  entered  into,  and  if  false  in  any 
respect  material  to  the  risk  the  contract  will  not  take  effect. 
The  representations  as  to  the  attendance  by  physicians  within 
two  years  prior  to  the  date  of  the  application  was  answered  in 
the  negative.  Defendant  introduced  testimony  to  show  falsity 
of  the  answer.  This  was  one  of  the  material  issues,  and  defend- 
ant was  entitled  to  have  the  jury  instructed  as  to  the  law  upon 
the  materiality  of  the  question  and  answer  in  the  light  of  the 
evidence  introduced.  {Schwarzbach  v.  Ohio  Valley  etc.  Union, 
25  W.  Va.  622,  52  Am.  Rep.  227.) 

Mr.  John  E.  Corette,  for  Respondent. 

In  order  to  constitute  an  application  upon  which  a  policy  is 
issued  a  part  thereof,  the  two  instruments  must  be  so  con- 
nected as  to  make  them  in  legal  effect  one  contract.  {Miller  v. 
Mutual  Ben.  L.  Ins.  Co.,  31  Iowa,  216,  7  Am.  Rep.  122;  First 
Nat.  Bank  of  Ballston  Spa  v.  Insurance  Compa/ny  of  North 
America,  50  N.  Y.  45;  Mutual  Benefit  Life  Ins.  Co.  v.  Wise,  34 
Md.  582;  Wall  v.  Howard  Ins.  Co.,  14  Barb.  383;  Queen  Ins. 
Co.  V.  May  (Tex.  Civ.App.),  35  S.  W.  829.)  The  language 
of  a  policy  being  that  of  the  insured,  it  is  to  be  construed  most 
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strongly  against  the  insurer.     (16  Am.  &  Eng.  Ency.  of  Law, 
p.  928,  and  cases  cited.) 

The  questions  as  to  attendance  by  physicians  and  health  of 
the  insured  are  questions  for  the  jury.  {Woodward  v.  Iowa 
Life  Ins,  Co.,  104  Tenn.  49,  56  S.  W.  1020 ;  Plumb  v.  Penn  Mut 
Ins.  Co.,  108  Mich.  94,  65  N.  W.  611 ;  Penn  Mut.  L.  Ins.  Co.  v. 
Mechanics'  etc.  Co.,  72  Fed.  413,  37  U.  S.  App.  692,  19  C.  C.  A. 
296,  38  L.  R.  A.  33 ;  Fitch  v.  American  Pop.  L.  Ins.  Co.,  11  Alb. 
Law  Jour.  91;  Edington  v.  Mutual  L.  Ins.  Co.,  67  N.  Y.  185; 
Doty  V.  New  York  St.  Mut.  B.  Assn.,  9  N.  Y.  Supp.  42,  55  Hun, 
612;  Keatley  v.  Travelers'  Ins.  Co.,  187  Pa.  197,  40  Atl.  808; 
Cheever  v.  Union  Cent.  L.  Ins.  Co.,  6  Week.  Law  Bull.  196.)  It 
is  the  duty  of  the  court  to  define  sickness  and  disease,  and  for 
the  jury  to  say  whether  the  ailment  proved  was  within  the  defi- 
nition. {Cheever  v.  Union  Cent.  L.  Ins.  Co.,  supra.)  For 
definitions  given  by  the  courts  for  the  words  **  Attendance  by 
Physician,"  see  Brown  v.  Metropolitan  L,  Ins.  Co.,  65  Mich.  306, 
8  Am.  St.  Rep.  894,  32  N.  W.  610;  Hann  v.  National  Union,  97 
Mich.  513,  37  Am.  St.  Rep.  365,  56  N.  W.  834;  Plumb  v.  Penn 
Mut.  L.  Ins.  Co.,  supra. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  is  an  action  to  recover  the  sum  of  $276  and  interest 
upon  a  contract  of  life  insurance.  The  plaintiflE  is  the  bene- 
ficiary named  in  the  policy  of  insurance,  which  was  issued  upon 
the  life  of  her  husband,  Jeffery  Sullivan.  The  policy  contains, 
among  others,  these  provisions: 

**  Second.  This  policy  is  issued  upon  an  application  "which 
omits  the  warranty  usually  contained  in  applications,  and  con- 
tains the  entire  agreement  between  the  company  and  the  insured. 

**  Third.  Unless  otherwise  stated  in  the  blank  space  below  in  a 
waiver  signed  by  the  secretary,  this  policy  is  void  if  the  insured 
before  its  date  has  been  rejected  for  insurance  by  this  or  any 
other  company,  or  has  been  attended  by  a  physician  for  any 
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serious  disease  or  complaint,  or  has  had  before  said  date  any 
pulmonary  disease,  or  bronchitis,  or  any  scrofulous  disease." 

The  complaint  is  in  the  usual  form.  The  answer  admits  the 
making  of  the  contract,  and  that  the  plaintiff  paid  the  premiums 
and  otherwise  complied  with  the  contract ;  but,  as  a  separate  de- 
fense, it  is  alleged  that  the  policy  was  void  at  the  time  of  the 
commencement  of  this  action  for  the  reasons,  first,  that  at  the 
time  of  Jeffery  Sullivan's  application  for  insurance  and  at  the 
time  the  policy  was  issued  Sullivan  was  afflicted  with  tuberculosis 
of  the  lungs,  which  is  a  pulmonary  disease;  and,  second,  that 
within  two  years  prior  to  the  date  of  the  policy  Sullivan  had 
been  attended  by  physicians  for  a  serious  disease  or  complaint. 
The  allegations  of  new  matter  in  the  answer  were  denied  in  a 
reply. 

Upon  the  trial  the  court  gave,  among  others,  instructions  1,  2, 
and  11,  as  follows: 

"No.  1.  You  are  instructed  that  this  is  an  action  brought  by 
plaintiff,  as  beneficiary  under  a  life  insurance  policy  issued  by 
defendant  to  Jeffery  Sullivan,  to  recover  the  sum  of  $276,  with 
interest,  and  that  the  defendant  life  insurance  company  admits 
that  Jeffery  Sullivan  and  the  plaintiff  herein  have  performed  all 
the  conditions  of  the  said  policy,  and  have  paid  all  premiums 
thereon,  but  defendant  alleges  that  said  Jeffery  Sullivan  was 
attended  by  two  physicians  for  la  grippe,  rheumatism,  and  tuber- 
culosis of  the  lungs  within  two  years  before  said  Sullivan  made 
application  for  the  policy  herein,  which  said  attendance  by 
physicians,  defendant  alleges,  makes  the  policy  void.  The  only 
question  for  you  in  this  case  is  whether  or  not  said  Jeffery  Sul- 
Uvan  was  attended  by  physicians  within  two  years  prior  to  the 
time  of  making  his  application  for  said  policy ;  and,  if  you  find 
from  the  evidence  that  said  Jeffery  Sullivan  was  not  *  attended 
by  physicians,'  as  the  clause  'attended  by  physicians'  is  con- 
stnied  by  the  law,  then  you  must  render  your  verdict  for  the 
plaintiff. 

**Xo.  2.  If  you  shall  find  from  the  evidence  that  prior  to  the 
twenty-seventh  day  of  April,  1903,  the  date  of  the  policy  here 
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sued  on,  the  said  Jeffery  Sullivan,  deceased,  'the  insured,  had 
been  attended  by  a  physician  for  any  serious  disease  or  com- 
plaint, or  had  before  said  date  been  affected  with  pulmonary 
disease  or  chronic  bronchitis,  you  must  find  a  verdict  for  the  de- 
fendant. It  makes  no  difference  whether  the  assured  knew  he 
was  afflicted  or  not.  He  may  have  been  entirely  ignorant  of 
the  fact,  or  may  have  believed  that  the  sjonptoms  he  had  did 
not  indicate  a  pulmonary  disease  or  chronic  bronchitis.  Yet,  if 
in  fact  he  had  pulmonary  disease  or  chronic  bronchitis  prior  to 
the  twenty-seventh  day  of  April,  1903,  and  the  existence  of  said 
afflictions  had  not  been  waived,  you  must  find  for  the  defend- 
ant.'' 

**No.  11.  You  are  instructed  that  if  you  find  from  the  evi- 
dence that  Jeffery  Sullivan  was  acting  in  good  faith  when  he 
answered  the  questions  in  the  application  for  the  insurance  pol- 
icy herein  and  when  he  entered  into  said  contract  of  insurance, 
and  that  any  said  questions  if  wrongly  answered  were  not  ma- 
terial, in  that,  if  correctly  answered,  the  defendant  would  still 
have  accepted  the  risk,  then  you  must  render  your  verdict  in 
favor  of  the  plaintiff." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  claimed  in  the  complaint,  with  interest  and  costs.  Upon 
this  verdict,  judgment  was  rendered  and  entered,  and  from  this 
judgment  and  an  order  denying  its  motion  for  a  new  trial  the 
defendant  appeals.  In  this  court  it  is  urged  (1)  that  instruc- 
tion No.  1  is  erroneous  and  conflicts  with  instruction  No.  2, 
given  by  the  court;  (2)  that  instruction  No.  11,  as  given,  is 
erroneous;  and  (3)  that  the  court  erred  in  modifying  instruc- 
tion No.  2. 

1.  It  is  to  be  observed  from  that  portion  of  provision  No.  3 
of  the  policy  quoted  above  that  it  was  understood  and  agreed 
by  the  parties  that  the  policy  should  be  void  if  either  one  or 
both  of  two  facts  should  be  established,  viz.:  (1)  If  Sullivan  had 
been  attended  by  a  physician  for  any  serious  disease  or  com- 
plaint within  two  years  prior  to  the  date  of  the  policy;  or  (2) 
if  before  the  date  of  the  policy  Sullivan  had  any  pulmonary 
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disease.  In  instruction  No.  1  the  court  wholly  ignored  this 
second  ground  of  defense,  and  in  very  explicit  terms  informed 
the  jury  that  there  was  but  one  question  to  be  determined, 
namely :  Had  Sullivan  been  attended  by  physicians  at  any  time 
within  two  years  prior  to  the  date  of  the  policy!  If  the  jury 
found  that  he  had  not,  then  they  were  directed  to  find  a  verdict 
for  the  plaintiff,  without  regard  to  the  question  whether  or  not, 
in  fact,  at  and  prior  to  the  time  the  policy  was  issued  he  was 
suffering  from  a  pulmonary  disease.  The  effect  of  this  instruc- 
tion was  to  eliminate  from  the  policy — ^which  was  the  contract 
between  the  parties — one  of  the  terms  which  they  had  incorpo- 
rated in  it,  and  this  the  court  had  no  authority  to  do. 

But  it  is  said  that  in  instruction  No.  2  above  the  court  prop- 
erly submitted  the  other  ground  of  defense,  and  this  is  true 
substantially ;  but  instructions  1  and  2  are  in  irreconcilable  con- 
flict. If  the  jury  understood  that  there  was  but  one  question 
for  determination,  as  stated  in  instruction  No.  1,  then  they  could 
not  have  understood  that  there  was  any  other  question  for 
solution,  as  stated  in  instruction  No.  2.  These  instructions  must 
of  necessity  have  confused  the  jury,  for  it  is  impossible  to  recon- 
cile them.  It  is  Ukewise  impossible  to  determine  by  which  of 
these  instructions  the  jurors  were  guided.  In  State  v.  Peel,  23 
Mont.  358,  75  Am.  St.  Eep.  529,  59  Pac.  169,  this  court  said: 
**  Wherever  instructions  are  upon  a  material  point,  the  one  cor- 
rect and  the  other  incorrect,  this  court  will  not  presume  that  the 
jury  followed  the  correct  instruction,  but  will  reverse  the  judg- 
ment, and  order  a  new  trial."  This  doctrine  is  as  applicable  to 
civil  as  to  criminal  causes.  (Smith  v.  Perkam,  33  Mont.  309, 
83  Pac.  492;  Yoder  v.  Reynolds,  28  Mont.  183,  72  Pac.  417;  State 
V.  RoUa,  21  Mont.  582,  55  Pac.  523 ;  Kelley  v.  Cable  Co,,  7  Mont. 
70,  14  Pac.  633.)  Instruction  No.  1  likewise  conflicts  with  in- 
structions 3  and  8,  given  by  the  court. 

2.  Instruction  No.  11  ought  not  to  have  been  given.  It  re- 
lates to  a  matter  not  in  issue  in  this  case.  From  that  portion  of 
provision  No.  2  of  the  policy  quoted  above,  it  will  be  seen  that 
Sullivan's  application  for  insurance  did  not  form  any  part  of  the 
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contract  of  insurance.  That  paragraph  declares  that  the  policy 
itself  **  contains  the  entire  agreement  between  the  company  and 
the  insured."  Therefore,  so  far  as  the  case  made  by  the  plead- 
ings here  is  concerned,  it  was  wholly  immaterial  what  repre- 
sentations Sullivan  may  have  made,  or  whether  such  represen- 
tations were  made  in  good  or  bad  faith.  The  defense  relied 
upon  is  a  breach  of  the  third  provision  of  the  policy,  set  forth 
above,  and  the  invalidity  of  the  policy  under  that  provision  is 
not  made  to  depend  upon  the  representations  made  by  the  in- 
sured, but  upon  one  or  both  of  the  two  facts  mentioned  above. 
For  the  same  reason  instruction  No.  6  should  not  have  been 
given;  and  instruction  No.  2,  requested  by  the  defendant,  was 
for  the  same  reason  properly  refused. 

3.  As  this  case  must  go  back  for  a  new  trial,  attention  is 
directed  to  the  concluding  sentence  of  instruction  No.  2  above. 
The  policy  provides  that. its  terms  cannot  be  changed  or  its  con- 
ditions varied,  except  by  a  written  agreement  signed  by  the 
president  or  secretary  of  the  insurance  company,  and  the  defend- 
ant was  therefore  entitled  to  have  the  jury  understand  that  any 
waiver  of  the  conditions  of  the  policy  must  be  in  writing.  As 
originally  proposed,  instruction  No.  2  properly  submitted  this  to 
the  jury. 

For  the  reasons  stated,  the  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 
Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 
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WOODS,  Respondent,  v.  LATTA,  Appellant.  »       d 

(No.  2,340.) 

(Submitted  January  7,  1907.     Decided  January  18,  1907.) 

(88  Pac.  402.) 

Claim  and  Delivery — Conflicting  Evidence — Appeal — Burden  of 
Proof — Instructions — Part  Payment — Gift — Statute  of  Limi- 
tat  ions — Bailment — Verdict, 

Appeal — Conflict  in  Evidence — Review, 

1.  Where  the  record  on  appeal,  in  an  action  in  claim  and  delivery, 
showed  the  evidence  to  have  been  conflicting  and  fairly  susceptible 
of  a  construction  favorable  to  either  party,  the  verdict  will  not  be 
disturbed  by  the  appellate  court  on  the  alleged  ground  of  the  insuffi- 
ciency of  the  evidence  to  justify  it. 

Claim  and  Delivery — Burden  of  Proof — Erroneous  Instruction. 

2.  To  instruct  the  jury,  in  an  action  in  claim  and  delivery  to  recover 
certain  articles  of  jewelry,  that  if  they  found  that  plaintiff  had  been 
at  any  time  the  owner  of  the  property  in  dispute,  it  devolved  upon 
defendant  to  show,  either  that  he  had  purchased  it  from  plaintiff, 
or  had  acquired  it  by  gift,  was  error,  where  defendant  did  not  claim 
any  of  the  articles  by  purchase  from  plaintiff,  and  only  one 
of  them  by  gift.  The  instruction  ignored  the  question  as  to  who  was 
entitled  to  the  possession  of  the  chattels,  limited  defendant's  source  of 
title  to  purchase  or  gift  from  plaintiff,  and  erroneously  shifted  the 
burden  of  proof  from  plaintiff  to  defendant,  contrary  to  the  rule  ap- 
plicable in  such  cases. 

Same — Burden  of  Proof. 

3.  In  an  action  in  claim  and  delivery  the  burden  rested  upon  plain- 
tiff to  prove  that  she  was  entitled  to  the  possession -of  the  property 
at  the  time  of  the  commencement  of  the  action^  and  the  mere  fact  that 
plaintiff  may  at  any  time  have  been  the  owner  of  it,  did  not  shift  the 
burden  to  defendant  to  show  that  he  had  purchased  it  or  had  acquired 
it  by  gift. 

Same — Acquisition  of  Property  by  Separate  Transactions — Instructions. 

4.  Where,  in  an  action  in  claim  and  delivery,  ownership  of  and  right 
of  possession  to  the  property  in  controversy  are  alleged,  by  either  party, 
to  have  been  acquired  in  different  ways  and  by  separate  transactions, 
the  trial  court  should  segregate  the  issues  and  give  appropriate  instruc- 
tions to  cover  each  branch  of  the  case. 

Same — Defense — Illicit  Cohabitation — Instnictions. 

5.  An  instruction  in  an  action  in  claim  and  delivery  to  recover  pos- 
session of  certain  articles  of  jewelry  charging  the  jury  that,  if  they 
found  that  plaintiff  aud  defendant  were  living  together  as  man  and 
wife,  and  that  defendant  came  into  possession  of  the  property  by 
reason  of  such  relation,  defendant  could  not  recover,  unless  the  articles 
in  question  had  been  given  to  him  by  plaintiff,  should  not  have  been 
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given  where  defendant  did  not  base  his  alleged  rights  on  a  contract,  the 
consideration  of  which  was  illicit  cohabitation. 

Same — Part  Payment  of  Purchase  Price  by  Defendant — ^Liens — Instme* 
tions. 

6.  Where  defendant,  in  an  action  in  claim  and  delivery,  made  no  claim 
of  a  lien  on  the  property  in  controversy,  alleged  by  plaintiff  to  have  been 
bought  by  her  for  herself,  and  claimed  by  defendant  to  have  been  bought 
for  him  by  her,  it  was  error  to  charge  the  jury  that  if  defendant 
had  paid  part  of  the  purchase  price,  and  plaintiff  had  not  paid  or 
tendered  to  defendant  the  amount  so  paid,  plaintiff  could  not  recover. 

Same — Gift  to  Defendant — Pleadings — Proof — Instructions. 

7.  An  instruction,  submitted  to  the  jury  in  an  action  to  recover  cer- 
tain jewelry,  intimating  that  defendant  might  be  the  owner  of  one  of 
the  articles  in  dispute  by  having  paid  part  of  the  purchase  price,  if 
plaintiff  at  the  time  of  said  payment,  or  subsequently,  gave  it  to  him 
as  his  own,  was  erroneous,  where  it  appeared  that  defendant,  neither 
by  his  pleadings  nor  his  proof,  had  based  his  title  or  right  of  posses- 
sion on  a  gift. 

Appeal — Erroneous  Instructions — Conflict — One  in  Favor  of  Appellant. 

8.  Where  neither  one  of  two  instructions  correctly  states  the  law, 
appellant  is  not  precluded  from  complaining  of  a  conflict  between 
them,  even  though  one  of  them  is  in  his  favor. 

Claim  and  Delivery — Statute  of  Limitations — Erroneous  Instruction. 

9.  Instruction  telling  the  jury,  in  an  action  to  recover  possession  of 
articles  of  jewelry,  that  plaintiff's  cause  of  action  was  barred  if  they 
believed  that  defendant  was  in  the  possession  and  claimed  to  be 
the  owner  of  the  property,  as  against  any  right  of  the  plaintiff,  for 
over  two  years  prior  to  the  commencement  of  the  action,  were  er- 
roneous, in  that  they  omitted  all  reference  to  the  question  of  plain- 
tiff's knowledge  or  want  of  knowledge  of  defendant's  claim. 

Same — Bailment — Commodaium — Statute  of  Limitations — Correct  Instruc- 
tion. 

10.  Where  pls^intiff,  in  an  action  in  claim  and  delivery  to  recover 
certain  articles  of  jewelry,  claimed  to  have  permitted  defendant  to 
take  possession  of  them  simply  for  the  purpose  of  wearing  them,  a 
bailment  for  the  accommodation  and  sole  benefit  of  the  bailee  (de- 
fendant) resulted,  in  which  case  the  statute  of  limitations  did  not  com- 
mence to  run  against  plaintiff's  cause  of  action  until  plaintiff  had 
demanded,  and  been  refused,  a  return  of  the  chattels,  or  until  the 
claim  asserted  by  defendant  to  them  as  his  own  had  become  known 
to  plaintiff;  and  an  instruction  thus  charging  the  jury  correctly  an- 
nounced the  law. 

Appeal — Conflict  in  Instructions — ^When  Appellant  May  not  Complain. 

11.  Where  an  erroneous  instruction,  but  in  appellant's  favor, 
conflicts  with  one  correctly  stating  the  law,  he  will  not  be  heard  to 
complain  of  the  conflict. 

Claim  and  Delivery — Jury — Verdict — Issues. 

12.  Under  Code  of  Civil  Procedure,  section  1103,  the  verdict,  in  an 
action  in  claim  and  delivery,  should,  in  terms,  dispose  of  all  the  issues 
submitted  to  the  jury. 

Appeal  from  District  Court,  Gallatin  County;  W.  B.  C.  Stew- 
art,  Judge. 
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Action  by  Lizzie  Woods  against  W.  C.  Latta.  Judgment  for 
plaintiff.  Defendant  appeals  from  the  judgment  and  an  order 
denying  him  a  new  trial.    Reversed  and  remanded. 

Mr.  John  A.  Luce,  for  Appellant 

The  plaintiff  was  required  to  recover  upon  the  strength  of  her 
own  title,  and  it  was  not  necessary  that  the  defendant  should 
prove  his  contention  by  a  preponderance  of  the  evidence.  In- 
struction No.  12,  being  erroneous  and  the  error  apparent,  preju- 
dice is  presumed  and  the  case  should  be  reversed.  {State  v. 
Mason,  24  Mont.  340,  346,  61  Pac.  861 ;  Parrin  v.  Montana  Cent, 
By,  Co.,  22  Mont.  290,  292,  56  Pac.  315;  Lawrence  v.  Westlake, 
28  Mont.  503,  507,  73  Pac.  119.) 

Instructions  11  and  14  being  conflicting,  they  were  prejudicial 
to  the  defendant,  and  it  was  error  for  the  court  to  give  instruc- 
tion No.  14,  and  the  case  should  be  reversed.  {Kelley  v.  Cable 
Co.,  7  Mont.  70,  14  Pac.  633;  Flick  v.  Oold  Hill  etc.  M.  Co,,  8 
Mont.  298,  305,  20  Pac.  807;  Yoder  v.  Reynold^,  28  Mont.  183, 
72  Pac.  417;  11  Ency.  of  PI.  &  Pr.  145,  146;  Haight  v.  Vallet, 
89  Cal.  249,  23  Am.  St.  Rep.  465,  26  Pac.  897;  Brown  v.  Mc- 
Allister, 39  Cal.  573.) 

The  statute  of  limitations  commenced  to  run  at  the  time  of 
the  assertion  of  the  ownership  by  the  defendant  in  this  case. 
Conceding  for  the  purjwse  of  this  point  that  at  that  time  the 
plaintiff  was  the  owner  of  the  property,  such  assertion  of  the 
right  of  ownership  in  the  defendant  would  have  entitled  the 
plaintiff  to  an  action  for  conversion.  Any  act  of  dominion  over 
property  in  denial  of  plaintiff's  right  amounted  to  a  conversion. 
{Glass  V.  Basin  etc.  Min.  Co.,  31  Mont.  21,  77  Pac.  302 ;  citing 
Cooley  on  Torts,  428 ;  Union  8.  Y.  &  T.  Co.  v.  Mallory  8.  &  Z. 
Co.,  157  111.  554,  48  Am.  St.  Rep.  341,  41. N.  E.  888;  and  see, 
further,  McPheters  v.  Page,  83  Me.  234,  23  Am.  St.  Rep.  772, 
22  Atl.  101.) 

The  statute  of  limitations  began  to  run  from  the  first  asser- 
tion of  the  claim  of  ownership  by  defendant  in  1898,  and  not 
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when  plaintiff  first  had  knowledge  of  his  claim.  (Yore  v.  Mur- 
phy, 18  Mont.  342,  45  Pac.  217;  Harpending  v.  Meyer,  55  CaL 
555;  Carr  v.  Bamett,  21  111.  App.  137.)  Ignorance  of  one's 
rights,  when  not  owing  to  fraud  or  deceit  of  defendant,  will  not 
affect  the  running  of  the  statute  of  limitations.  {Jordan  v. 
Jordan,  4  Greenl.  (Me.)  175,  16  Am.  Dec.  249;  Thomas  v. 
White,  3  Litt.  (Ky.)  177,  14  Am.  Dec.  56;  Wells  v.  Hatpin,  59 
Mo.  95.)  It. has  even  been  held  that,  **a  fraudulent  concealment 
by  which  plaintiff  has  been  delayed  will  not  enlarge  the  time  of 
bringing  an  action  under  the  statute  of  limitations."  {Fee  v. 
Fee,  10  Ohio,  470,  36  Am.  Dec.  103.) 

The  verdict  of  the  jury  did  not  determine  all  of  the  issues 
in  the  case  and  therefore  will  not  support  the  judgment. 
{Knight  v.  Eoche,  56  Cal.  15;  Soto  v.  Irvine,  60  Cal.  436;  Stew- 
art V.  Taylor,  68  Cal.  5,  8  Pac.  605.) 

Messrs,  Hartman  &  Hartman,  for  Respondent. 

Taken  in  connection  with  instruction  No.  10,  instructions  Nos. 
7  and  9  clearly  mean,  and  the  jury  evidently  understood  them 
so  to  mean,  that  the  plaintiff  must  show  the  right  of  possession 
and  ownership  in  herself  at  the  time  of  the  bringing  of  the  ac- 
tion, by  a  preponderance  of  the  evidence,  but  that,  if  she  so 
established  ownership  and  the  right  of  possession  at  the  times 
contended  for  in  the  pleadings,  she  had  made  a  prima  facie  case 
and  the  burden  was  upon  the  defendant  to  overthrow  this  prima 
facie  case.  If  the  plaintiff's  testimony  was  true,  she  had  made 
out  a  prima  facie  case  of  ownership,  and  the  defendant,  claim- 
ing also  to  be  the  owner,  had  the  burden  of  overthrowing  this 
prima  facie  case  and  showing  ownership  in  himself.  To  that 
extent  the  burden  shifted  to  the  defendant.  (See  Osmers  v. 
Furey,  32  Mont.  581,  81  Pac.  345 ;  Chandler  v.  Lincoln,  52  111. 
74.)  The  court  below,  by  these  instructions,  evidently  intended 
to  state  the  well-known  rule  that,  where  ownership  of  prop- 
erty is  once  shown  to  exist,  said  ownership  is  presumed  to  con- 
tinue until  the  contrary  is  shown.     (16  Cyc.  1053,  1054;  Hohen- 
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shell  V.  South  Riverside  etc.  Water  Co.,  128  Cal.  627,  61  Pac. 
371;  Kidder  v.  Stevens,  60  Cal.  414,  419,  420;  McAfee  v.  Mont- 
gomery, 21  Ind.  App.  196,  51  N.  E.  957-959;  Magee  v.  Scott,  9 
Cash.  148-150,  55  Am.  Dec.  49;  Code  Civ.  Proe.,  sec.  3266,  subd. 
32.) 

Mere  conflict  in  the  instructions  is  not  sufficient  to  reverse. 
{State  V.  Jones,  32  Mont.  442,  452,  453,  80  Pac.  1095;  Thornton- 
Thomas  etc.  Co.  V.  Bretherton,  32  Mont.  81,  98,  99,  80  Pac.  10; 
Webster  v.  Sherman,  33  Mont.  448,  84  Pac.  878,  882;  Yoder  v. 
Reynolds,  28  Mont.  183,  195,  72  Pac.  417;  Donovan-McCormick 
Co,  V.  Sparr,  34  Mont.  237,  85  Pac.  1029,  1031,  1032.) 

Defendant  having  failed  to  call  the  defect  in  the  verdict  to  the 
attention  of  the  court  at  the  time  of  its  return,  he  cannot  raise 
the  question  or  assert  the  error,  if  it  was  an  error,  for  the  first 
time  in  the  supreme  court.  (Johnson  v.  Visher,  96  Cal.  310, 
312-314,  31  Pac.  106 ;  2  Cyc.  702,  subd.  1,  703 ;  Hicks  v.  Coleman, 
25  Cal.  122-146,  85  Am.  Dec.  103 ;  Cook  v,  McNaughton,  128  Ind. 
410,  24  N.  E.  361-363;  McClellan  v.  Qaston,  18  Wash.  472,  51 
Pac.  1062-1064;  Rawson  v.  Ellsworth,  13  Wash.  667,  43  Pac. 
934;  Code  Civ.  Proc,  1090,  1103,  1193;  McGregor  v.  Lang,  32 
Mont.  568,  81  Pac.  343;  Ryan  v.  Fitzgerald,  87  Cal.  345,  25  Pac. 
546.) 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action  of  replevin,  or  claim  and  delivery,  com- 
menced in  the  district  court  of  Gallatin  county  on  August  19, 
1905.  By  her  complaint  the  plaintiff  claimed  to  be  the  owner 
and  entitled  to  the  possession  of  one  diamond  stud  of  the  value 
of  $250,  one  diamond  ring  of  the  value  of  $250,  and  one  pair  of 
diamond  cuff  buttons  of  the  value  of  $100.  In  addition  to  the 
usual  delivery  prayer  in  actions  of  this  nature,  the  plaintiff 
asked  damages  in  the  sum  of  $200  for  the  detention  of  said 
property  by  the  defendant. 

The  defendant  by  his  answer  admitted  the  alleged  value  of 
the  stud  and  ring,  but  denied  that  the  cuff  buttons  were  of  djxy 
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greater  value  than  $50.  He  denied  the  ownership  of  the  plain- 
tiff as  to  aU  of  said  articles,  and  alleged  that  on  the  twenty- 
eighth  day  of  May,  1898,  he  became  the  owner  and  was  in  the 
possession  of  said  ring  and  stud,  and  had  owned  and  possessed 
the  same  continuously  since;  that  on  the  twenty-fifth  day  of 
December,  1903,  he  became  and  ever  since  has  been  the  owner, 
in  possession,  and  entitled  to  the  possession  of  said  cuff  buttons. 
Defendant  further  averred  that  plaintiff's  alleged  cause  of  ac- 
tion to  recover  the  ring  and  stud  is  barred  by  the  provisions  of 
the  third  subdivision  of  section  524  of  the  Code  of  Civil  Pro- 
cedure, as  amended,  and  as  contained  in  section  1  of  an  Act  of 
the  legislative  assembly,  entitled  "An  Act  to  amend  Sections 
513,  514  and  524  of  the  Code  of  Civil  Procedure,  and  to  repeal 
an  Act  approved  March  11th,  1901  [Laws,  1901,  p.  157],  re- 
lating to  Limitations  of  Actions,"  which  Act  was  approved 
March  9,  1903  (Laws,  1903,  p.  292). 

The  testimony  of  the  plaintiff  tended  to  show  that  she  pur- 
chased the  diamond  ring  and  diamond  stud  of  one  Lytic,  in  St. 
Paul,  Minnesota,  in  April,  1898,  at  an  agreed  price  of  $200; 
that  she  paid  $25  on  the  purchase  price  and  had  the  articles 
expressed  to  herself  at  Bozeman,  Montana,  C.  0.  D.,  $175,  the 
balance  of  purchase  price;  that  she  and  defendant  were  living 
together  at  the  time;  and  that  she  gave  him  the  money  to  take 
them  from  the  express  office,  which  he  did,  signing  her  name 
to  the  receipt  book.  She  says  she  purchased  the  jewelry  for 
herself,  for  her  own  use,  and  she  thinks  she  paid  for  the  same 
with  her  own  money.  She  testifies  that  defendant  borrowed  the 
articles  and  wore  them ;  that  she  let  him  have  them  for  the  pur- 
pose of  wearing  them.  She  denies  that  she  ever  presented  them 
to  him  or  gave  them  to  him  as  his  own.  She  then  says:  **He 
refused  to  turn  them  back  to  me  about  a  year  ago  last  June, 
about  the  10th  or  15th,  when  he  went  to  the  horse  camp.  Before 
that  I  had  had  them  in  my  possession  ever  since  I  bought  them, 
off  and  on.  I  wore  them.  He  wore  them  at  times.  I  did  not 
know  he  was  claiming  those  diamonds  as  his  own  until  I  de- 
manded them.    I  never  heard  him  say  that  the  diamonds  were  his 
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own.'*  The  testimony  shows  that  plaintiff  purchased  the  cuff 
buttons  on  December  24,  1902,  of  H.  A.  Pease,  a  merchant  at 
Bozeman,  for  $50,  and  that  diamonds  have  increased  in  value 
since  that  time  over  fifty  per  cent. 

The  evidence  on  the  part  of  the  defendant  was  to  the  effect 
that  plaintiff  purchased  the  diamond  ring  and  stud  in  St.  Paul 
for  him,  acting  for  him,  pursuant  to  a  promise  she  had  made 
to  buy  him  some  diamonds  if  she  could  get  a  good  bargain; 
that  upon  her  return  to  Bozeman  she  informed  him  as  to  what 
she  had  done,  and  told  him  to  go  to  the  express  office  and  get 
the  articles ;  that  he  took  his  own  money,  paid  the  express  charges 
and  the  remainder  of  the  purchase  price,  $176.90  in  all,  signed 
plaintiff's  name  to  the  express  book,  received  the  ring  and  stud, 
and  has  had  them  in  his  possession  ever  since,  claiming  to  be 
the  owner  thereof.  He  says  that  during  all  of  this  time  plain- 
tiff knew  of  his  claim  of  ownership ;  that  she  first  knew  it  on  the 
day  the  property  was  taken  from  the  express  office.  Defend- 
ant claimed  the  sleeve  buttons  as  a  Christmas  (1903)  gift  from 
the  plaintiff,  and  testified  that  he  had  them  in  his  possession 
ever  since  the  date  of  gift.  He  was  corroborated  in  parts  of  his 
testimony,  and  plaintiff  was  contradicted  by  some  of  defendant's 
witnesses.  The  jury  returned  the  following  verdict:  **We,  the 
jury  in  the  above-entitled  cause,  find  the  issues  for  the  plaintiff ; 
that  she  is  the  owner  and  entitled  to  the  possession  of  the  follow- 
ing described  personal  property,  described  in  the  complaint,  to 
wit :  One  diamond  stud  of  the  value  of  $250 ;  one  diamond  ring  of 
the  value  of  $250.  And  we  assess  her  damages  for  the  deten- 
tion of  the  same  in  the  sum  of  $500.'' 

Upon  the  rendition  of  said  verdict  plaintiff  voluntarily  re- 
mitted the  $500  damages  awarded  thereby,  and  the  court  there- 
after entered  judgment  on  said  verdict  for  the  plaintiff,  adjudg- 
ing her  to  be  the  owner  and  entitled  to  the  possession  of  the 
ring  and  stud  of  the  value  of  $250  each,  and  that  she  have  and 
recover  the  same  and  the  possession  thereof,  or,  in  case  a  de- 
livery could  not  be  had,  that  she  recover  from  the  defendant 
the  respective  values  thereof  as  found  by  the  jury,  together  with 
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her  costs.  Prom  said  judgment,  and  from  an  order  denying  his 
motion  for  a  new  trial,  the  defendant  appeals  to  this  court. 

Appellant's  first  contention  is  that  the  evidence  is  insufficient 
to  justify  the  verdict.  The  testimony  is  conflicting,  and,  as  it  is 
presented  to  us,  fairly  susceptible  of  a  construction  favorable  to 
either  party.     The  verdict  cannot  be  disturbed  for  that  reason. 

In  his  charge  to  the  jury  the  trial  judge  gave  the  following 
instruction:  **No.  12.  It  devolves  upon  the  plaintiff  to  estab- 
lish by  a  fair  preponderance  of  the  evidence  her  ownership  and 
rights  to  the  possession  of  the  property  sued  for,  and,  if  you  are 
satisfied  from  the  evidence  by  a  fair  preponderance  thereof 
that  she  was  at  any  time  the  owner  of  said  property,  then  it 
devolves  upon  the  defendant  to  show  by  a  fair  preponderance  of 
the  evidence  either  that  he  had  purchased  the  property  from  her, 
or  had  acquired  the  same  by  gift." 

The  appellant  complains  of  this  instruction  as  being  errone- 
ous. By  instruction  No.  10  the  court  had  correctly  stated  the 
law  as  to  the  burden  of  proof  in  the  case,  as  follows:  **The 
burden  of  proof  in  this  case  is  upon  the  plaintiff  to  prove  that 
she  is  the  owner  and  entitled  to  the  possession  of  the  property 
involved  in  this  action  by  a  preponderance  of  the  evidence.  By 
*  preponderance  of  the  evidence*  is  meant  the  greater  weight  of 
evidence.  If  the  evidence  in  this  case  does  not  preponderate  in 
favor  of  the  plaintiff,  or  is  evenly  balanced,  then  the  plaintiff 
cannot  recover,  and  your  verdict  must  be  for  the  defendant." 

It  will  be  observed  that  the  court,  in  instruction  No.  12,  told 
the  jury  that,  if  they  found,  by  a  fair  preponderance  of  the 
evidence,  that  plaintiff  was  at  any  time  the  owner  of  said  prop- 
erty, then  it  would  devolve  upon  defendant  to  show  by  a  pre- 
ponderance of  evidence,  either  (1)  that  he  had  purchased  the^ 
property  from  her,  or  (2)  had  acquired  the  same  by  gift.  In 
other  words,  the  jury  were  told  that  the  burden  of  proof  shifted 
from  the  plaintiff  to  the  defendant  in  case  they  found  that  she 
ever  owned  the  property.  We  think  the  court  erred  in  giving 
this  instruction.  It  ignores  the  question  as  to  who  was  entitled 
to  the  possession  of  said  property,  and  is  in  conflict  with  the 
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rule  laid  down  by  this  court  in  Potter  v.  Lohse,  31  Mont,  at  page 
98  (77  Pac.  419).  It  tells  the  jury  that,  if  plaintiff  had  proved 
that  she  was  ever  the  owner  of  the  property,  then  the  defendant 
must  prove  his  title  by  a  preponderance  of  evidence,  and,  in 
addition  to  that,  limits  his  source  of  title  to  purchase  or  gift 
from  the  plaintiff.  The  defendant  did  not  claim  any  of  these 
articles  by  purchase  from  plaintiff,  and  only  the  cuflf  buttons  by 
gift;  yet  the  court  told  the  jury,  as  to  all  the  articles,  that  his 
title  could  only  be  acquired  in  those  two  ways,  and  that  he  must 
prove  it  by  a  preponderance  of  the  evidence. 

In  a  case  like  the  one  under  consideration,  the  burden  is  upon 
the  plaintiff  to  prove  that  she  was  entitled  to  the  possession  of 
the  property  at  the  time  of  the  commencement  of  the  action, 
and  the  mere  fact  that  she  may  at  one  time  have  been  the  owner 
of  the  property  does  not  change  the  burden  of  proof.  {Oallick 
V.  Bordeaux,  31  Mont.  328,  78  Pac.  583;  Tarbox  v.  Eastern 
Steamboat  Co.,  50  Me.  339;  Scott  v.  Wood,  81  Cal.  398,  22  Pac. 
871 ;  Rapp  V.  Sarpy  County,  71  Neb.  382,  98  N.  W.  1042.) 

In  cases  involving  the  ownership  and  right  of  possession  of 
property  alleged,  by  either  party,  to  have  been  acquired  in  dif- 
ferent ways  and  by  separate  transactions,  the  trial  court  should 
segregate  the  issues  and  give  the  jury  appropriate  instructions 
as  to  each  branch  of  the  case. 

Appellant  also  complains  of  instruction  No.  13,  which  is  as 
follows:  *'If  you  believe  from  the  evidence  that  the  plaintiff  and 
defendant  were  living  together,'  and  that  the  defendant  came 
into  possession  of  the  property  in  suit,  or  any  thereof,  by  reason 
of  such  relation  and  living  together,  and  that  he  so  obtained  pos- 
session thereof  in  no  other  way,  and  only  because  of  his  relations 
with  the  plaintiff,  such  obtaining  of  possession  of  the  property  in 
suit  would  not  sustain  his  claim  of  ownership,  unless  you  fur- 
ther find  from  the  evidence  that  the  plaintiff  put  the  defendant 
into  the  possession  of  the  property  with  the  intention  of  his 
becoming  the  owner  thereof  and  giving  him  the  same. "  Apropos 
of  this  instruction,  appellant's  counsel  argues  that  it  is  a  familial 
rule  that  a  contract,  the  consideration  of  which  is  illicit  cohabi- 
Mont.,  VoL  35—2 
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tation  or  in  furtherance  of  immorality,  is  void.  Suffice  it  to 
say  here  that  defendant  does  not  base  his  alleged  rights  in  this 
case  on  any  such  claim  of  title  or  right  to  possession,  and  said 
instruction  should  not  have  been  given. 

Instruction  No.  11  is  as  follows:  "You  are  instructed  that, 
if  defendant  paid  $175  on  the  purchase  price  of  the  diamond 
ring  and  stud  in  question,  then  plaintiff  would  not  be  entitled 
to  recover  the  possession  of  the  same  unless  she  paid  or  ten- 
dered to  the  defendant  the  amount  so  paid  by  him." 

The  following  is  instruction  No.  14,  given  by  the  court:  **If 
you  are  satisfied  from  the  evidence  that  the  plaintiff  purchased 
the  diamond  ring  and  stud  in  question  at  St.  Paul  for  herself, 
paying  part  of  the  purchase  money  therefor,  then  the  mere  fact, 
if  it  is  a  fact,  that  the  defendant  at  her  request  got  the  prop- 
erty from  the  express  office  in  Bozeman,  and  receipted  for  the 
same,  and  paid  the  balance  of  the  purchase  price  out  of  his  own 
money,  does  not  make  him  the  owner,  or  entitle  him  to  the  pos- 
session of  said  property,  unless  you  further  find  from  the  evi- 
dence that  the  plaintiff  intended  to  and  did,  at  the  time  in  ques- 
tion, or  subsequently  thereto,  prior  to  the  commencement  of 
this  action,  make  a  gift  of  the  property  to  the  defendant." 

Defendant  contends  that  it  was  errojr  to  give  instruction  No. 
14,  because,  he  says,  it  does  not  correctly  state  the  law,  and  is 
contradictory  of  instruction  No.  11,  and  the  two  were  mislead- 
ing to  the  jury  and  prejudicial  to  him.  Instruction  No.  11  is  in 
appellant's  favor,  but  should  not  have  been  given,  because  ap- 
pellant made  no  claim  of  a  lien  upon  the  ring.  Said  instruction 
is  in  conflict  with  instruction  No.  14,  and,  as  counsel  for  both 
sides  admit,  these  instructions  cannot  both  be  correct.  The  error 
in  instruction  No.  14  lies  in  the  intimation  therein  contained  that 
defendant  might  be  the  owner  of  the  ring  by  virtue  of  paying 
the  $175,  if  the  plaintiff,  at  the  time  of  said  payment,  or  subse- 
quently, made  a  gift  of  the  article  to  him;  when,  in  fact,  neither 
by  his  pleadings  nor  his  proof  did  the  defendant  base  his  title 
or  right  of  possession  on  a  gift  of  the  ring.    As  neither  of  these 
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instractions,  under  the  facts  in  this  case,  oorrectly  presented  the 
law  to  the  jury,  the  case  of  State  y.  Janes,  32  Mont.  442,  80  Pac. 
1095,  cited  by  respondent,  has  no  application. 

Appellant  further  argues  that  it  was  error  for  the  court  to 
give  instruction  No.  15,  because  it  does  not  correctly  state  the 
law,  and  is  contradictory  of  instructions  7  and  9.  Said  instruc- 
tions follow : 

"No.  7.  Tou  are  instructed  that,  if  you  believe  from  the  evi- 
dence that  since  the  twenty-eighth  day  of  May,  1898,  at  any 
time  over  two  years  prior  to  the  commencement  of  this  action, 
the  defendant  claimed  to  be  the  owner  of  the  diamond  ring  and 
diamond  stud  and  sleeve  buttons  in  question,  then  you  are  in- 
structed that  the  cause  of  action  of  the  plaintiff  herein  did  not 
accrue  within  two  years,  and  is  barred  by  the  statute  of  limita- 
tions of  this  state,  and  the  plaintiff  cannot  recover  said  diamond 
stud,  said  diamond  ring,  or  said  sleeve  buttons  in  this  action/' 

"No.  9.  Tou  are  instructed  that,  if  you  find  that  for  more 
than  two  years  prior  to  the  bringing  of  this  action  the  defendant 
was  in  the  possession  of  and  claimed  to  be  the  owner  of  and  en- 
titled to  the  possession  of  the  diamond  ring  and  diamond  stud 
and  sleeve  buttons  involved  in  this  action,  as  against  any  right 
of  the  plaintiff,  then  you  are  instructed  that  the  plaintiff's 
cause  of  action  did  not  accrue  within  two  years,  and  she  cannot 
recover  herein  either  said  diamond  ring  or  said  diamond  stud." 

"No.  15.  You  are  instructed,  if  you  find  from  the  evidence 
that  the  plaintiff  purchased  the  property  in  suit  or  any  thereof 
for  herself,  and  became  and  was  the  owner  of  it,  and  that  subse- 
quently plaintiff  loaned  the  same  or  any  thereof  to  the  defend- 
ant for  his  temporary  use,  and  defendant  was  in  possession  of 
said  property  by  reason  of  such  loaning,  and  not  otherwise,  the 
mere  fact,  if  it  is  a  fact,  that  he  was  in  possession  of  the  same, 
for  a  period  of  more  than  two  years  prior  to  the  commencement 
of  this  action,  does  not  entitle  him  to  the  continuous  possession 
of  the  same  after  demand  made  for  it  by  the  plaintiff,  unless 
you  further  find  that  for  more  than,  two  years  prior  to  the  com- 
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mencement  of  the  action  he  claimed  to  be  the  owner  of  the  prop- 
erty, and  such  claim  for  more  than  two  years  was  known  to  the 
plaintiff.'' 

Instructions  Nos.  7  and  9  are  not  law,  for  the  reason  that  they 
omit  all  reference  to  the  question  of  plaintiff's  knowledge  or 
want  of  knowledge  that  respondent  claimed  to  own  the  articles 
as  his  property. 

In  arriving  at  a  conclusion  as  to  whether  instruction  No.  15 
embodies  a  correct  principle  of  law,  we  must  first  make  inquiry 
as  to  the  nature  and  legal  effect  of  defendant's  possession  of  the 
ring  and  stud  according  to  plaintiff's  version  of  the  affair,  be- 
cause it  is  only  upon  plaintiff's  theory  of  defendant's  possession 
that  instruction  15  is  framed. 

Plaintiff  testified  that  she  allowed  defendant  to  wear  the  ar- 
ticles, and  he  admits  that  he  did  wear  them,  presumably  to 
decorate  his  person.  This  would  be  a  bailment  for  the  sole 
benefit  of  the  defendant  or  bailee  such  as  is  denominated  in  law 
commodatum.  Sir  William  Jones  defines  this  class  of  bailments 
thus:  ** Lending  for  use  is  a  bailment  of  a  thing  for  a  certain 
time  to  be  used  by  the  borrower  without  paying  for  it."  (Jones 
on  Baihnents,  118.)  Lord  Holt  has  defined  this  class  of  bail- 
ments to  be  **when  goods  or  chattels  that  are  useful  are  lent  to 
a  friend  gi'atis  to  be  used  by  him;  and  it  is  called  a  commodatum 
because  the  thing  is  to  be  returned  in  specie."  (Vane  Zile  on 
Bailments  and  Carriers,  sec.  101.)  The  loan  of  a  chattel  to  be 
returned  in  specie  must  not  be  confounded  with  the  ordinary 
loan  of  money  where  no  time  of  repayment  is  stipulated.  In 
the  latter  case  the  loan  becomes  due  immediately,  and  the  stat- 
ute begins  to  run  from  the  date  of  the  loan. 

Technically,  a  transaction  of  this  kind,  which  is  solely  for  the 
benefit  of  the  receiver,  is  more  in  the  nature  of  a  deposit  than  a 
loan,  and,  where  the  thing  deposited  was  money,  was  what  was 
known  in  the  civil  law  as  an  irregular  deposit,  and  both  by  the 
civil  and  common  law  a  demand  was  necessarj^  before  a  right  of 
action  for  return  would  accrue.     (Payne  v.  Gardiner,  29  N.  Y, 
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146.)  Mr.  Justice  MiiUin,  in  his  opinion  in  that  case,  says: 
"In  case  of  a  mtituum  or  irregular  deposit,  a  demand  was 
necessary  to  perfect  the  liability  of  the  depositary."  It  is  said 
by  Pothier  (in  his  work  on  Contracts,  by  Evans,  volume  2,  126) : 
**When  a  man  deposits  money  in  the  hands  of  another  to  be  kept 
for  his  use,  the  possession  of  the  custodian  ought  to  be  deemed 
the  possession  of  the  owner  until  an  application  and  refusal,  or 
other  denial  of  right;  for,  until  then,  there  is  nothing  adverse, 
and  I  conceive  that  upon  principle  no  action  should  be  allowed 
in  these  cases  without  a  previous  demand — consequently,  that 
no  limitation  should  be  computed  further  back  than  such  de- 
mand." 

Professor  Lawson,  in  his  work  on  Bailments  (page  62),  says: 
"The  statute  of  limitations  does  not  run  against  the  bailor's 
right  to  recover  the  bailed  chattel,  so  long  as  the  bailment  lasts, 
and  has  not  been  put  an  end  to  by  the  bailee  refusing  to  return 
the  property  on  demand,  or  otherwise  denying  the  trust  and 
claiming  the  chattel  as  his  own.  This  is  the  rule  as  to  trustees 
generally,  and  it  applies,  also,  to  bailees."  (See,  also,  Edwards 
on  Bailments,  sec.  175.)  These  principles  of  law  have  been  in- 
corporated into  our  Code  of  Civil  Procedure  (section  551),  as 
follows:  ** Where  a  right  exists,  but  a  demand  is  necessary  to 
entitle  a  person  to  maintain  an  action,  the  time  within  which 
the  action  must  be  commenced  must  be  computed  from  the  time 
when  the  right  to  make  the  demand  is  complete ;  except  in  one 
of  the  following  cases:  1.  Where  the  right  grows  out  of  the 
receipt  or  detention  of  money  or  property,  by  an  agent,  trustee, 
attorney,  or  other  person  acting  in  a  fiduciary  capacity,  the  time 
must  be  computed  from  the  time  when  the  person  having  the 
right  to  make  the  demand  has  actual  knowledge  of  the  facts 
upon  which  that  right  depends.  2.  Where  there  was  a  deposit 
of  money,  not  to  be  repaid  at  a  fixed  time,  but  only  upon  a 
special  demand,  or  a  delivery  of  personal  property,  not  to  be 
returned,  specifically  or  in  kind,  at  a  fixed  time  or  upon  a 
fixed  contingency,  the  time  must  be  computed  from  the  de- 
mand." 
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We  conclude,  therefore,  that  instruction  15  is  a  substantially 
correct  statement  of  the  law  as  applied  to  the  facts  in  this  case. 
The  case  of  Yore  v.  Murphy,  18  Mont.  342,  45  Pac.  217,  is  not  in 
point.  The  principle  there  laid  down  is  altogether  diflferent 
from  that  involved  in  instructions  7,  9,  and  15. 

Instructions  7  and  9  are  in  appellant's  favor.  Instruction  15 
conflicts  with  instructions  7  and  9;  but,  under  the  decision  of 
this  court  in  State  v.  Jones,  32  Mont-  442,'  80  Pac.  1095,  appel- 
lant cannot  complain  of  the  conflict. 

Appellant  also  complains  of  the  form  of  the  verdict,  as  not 
covering  all  the  issues;  and  further  argues  that,  because  the  jury 
awarded  damages  when  none  were  proven,  and  more  than  plain- 
tiff claimed  in  her  complaint,  it  must  be  presumed  that  they 
acted  through  passion  and  prejudice.  The  verdict  should,  in 
terms,  dispose  of  all  the  issues  submitted  to  the  jury.  (Code 
Civ.  Proc,  sec.  1103;  Norcross  v.  Ntman,  61  Cal.  640.)  But,  as 
this  case  must  be  remanded  for  a  new  trial,  when  court  and  coun- 
sel can  see  to  it  that  a  verdict  pitoper  in  form  under  the  issues, 
is  returned,  it  will  be  Unnecessary  for  this  court  to  dwell  longer 
upon  these  assignments  of  error. 

The  judgment  and  order  of  the  district  court  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Me.  Justice  HoijL.oway. 
concur. 
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PLYMOUTH  GOLD  MINING  CO.,  Respondent,  v.  UNITED  Lg 2^ 

STATES  FIDELITY  AND  GUARANTY  CO.,  OF  MARY- 
LAND,  Appellant. 

(No.  2,341.) 

(Submitted   January   9,   1907.    Decided  Janaarj  28,   1907.) 

(88  Pac.  565.) 

Aitachmeni — Action  on  Bond — Damages — Aiiomey^s  Fees — Im^ 
pairment  of  Credit — Destruction  of  Business — Principal  and 
Surety — Pleading  and  Practice — Demurrer — Motion  to  Strike. 

Demurrer — Pleading  and  Practice. 

1.  The  purpose  of  a  demurrer  is  to  raise  and  bave  determined  the 
question  whether  a  pleading  or  cause  of  action,  taken  aa  a  whole,  states 
a  ease  calling  for  a  defense,  and  therefore  cannot  be  directed  to  certain 
lines  or  paragraphs  of  a  pleading  alleged  to  contain  immaterial  matter. 

Motion  to  Strike — ^Pleading  and  Practice. 

2.  A  motion  to  strSce  must  be  resorted  to  for  the  purpose  of 
purging  a  pleading  of  irrelevant  or  redundant  matter. 

Demurrer — ^Motion  to  Strike — Theory  of  Case — ^Appeal. 

3.  Where  counsel  for  appellant  did  not  submit  a  demurrer  to  the 
trial  court  as,  in  effect,  a  motion  to  strike  out  definite  portions  of 
the  complaint,  he  will  not  be  heard  to  say  on  appeal  that  the  de- 
murrer should  have  been  regarded  as  a  motion  to  strike. 

Attachment — ^Action  on  Bond — Damages — ^Attorneys'  Fees. 

4.  Held,  that  attorneys'  fees,  paid  or  agreed  to  be  paid,  for  services 
rendered  in  having  an  attachment  dissolved,  fall  within  the  purview 
of  section  892  of  the  Code  of  Civil  Procedure,  providing  that  the  under- 
taking on  attachment  shall  be  conditioned  that  if  the  defendant  re- 
cover judgment,  or  if  the  court  shall  finally  decide  that  the  plaintiff 
was  not  entitled  to  an  attachment,  the  plaintiffs  will  pay  all  costs 
and  damages,  etc.,  and  that  such  fees  may  be  recovered  as  an  element 
of  damage  on  the  contract  of  the  surety.         * 

Same — Contract  for  Legal  Services — Evidence. 

5.  While  the  contract  price  for  legal  services  rendered  in  the  dissolu- 
tion of  an  attachment  was  not  conclusive  upon  defendant  in  an  action 
to  recover  on  an  undertaking  on  attachment,  proof  of  the  agreement 
was  competent  to  go  to  the  jury  with  other  evidence  tending  to  show 
what  constituted  a  reasonable  compensation  for  the  services. 

Same — (Jndertaking — ^Liability  of  Surety. 

6.  The  liability  of  the  surety  on  an  undertaking  on  attachment  is 
fixed  by  the  terms  and  conditions  of  the  contract  itself,  and  cannot  be 
extended  by  implication  to  matters  not  fairly  covered  by  them. 

Same — ^Undertaking — Its  Scope. 

7.  An  undertaking  on  attachment  is  a  contract  to  indemnify  the 
defendant  in  the  action  for  all  costs  that  may  be  awarded  him  and 
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all  damages  which  he  may  BTUtain  by  reason  of  the  attachment,  if  it 
be  finaUy  decided  that  the  plaintiff  was  not  entitled  to  have  the  writ 
issue. 
Same — ^Action  on  Bond — ^Damages — Impairment  of  Credit — Destruction  of 
Business. 

8.  Damage  to  plaintiff  mining  company's  credit,  destruction  of  its 
business,  and  loss  of  its  property  through  sales  under  judgments  se- 
cured by  its  employees  for  wages  due  at  the  time  an  attachment  was 
issued  on  its  real  property,  held  not  to  have  been  the  proximate,  but 
the  remote,  consequences  of  the  attachment,  for  which  the  surety  on 
the  undertaking  on  attachment  could  not  be  held  liable,  where  the 
possession  of  plaintiff  of  its  mining  premises  was  not  disturbed  by  the 
levy,  and  where  it  was  left  at  liberty  to  continue  its  mining  operations. 

Same — ^Bond — Surety — Extent  of  Liability. 

9.  A  surety  on  an  undertaking  on  attachment  cannot  be  held  ac- 
countable for  the  malicious  motives  which  actuated  the  plaintiffs  in  an 
attachment  suit  in  invoking  the  process. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 

Action  by  the  Plymouth  Gold  Mining  Company  against  the 
United  States  Fidelity  and  Guaranty  Company  of  Maryland. 
From  a  judgment  in  favor  of  defendant,  and  from  an  order 
denying  defendant's  motion  for  a  new  trial,  it  appeals.  Re- 
versed and  remanded. 

Mr.  S,  A.  BcUliet,  for  Appellant. 

Messrs,  Walsh  &  Newman,  for  Respondent. 

It  is  held  by  the  great  weight  of  authority  that  the  attorney's 
fees  to  procure  the  dissolution  of  an  attachment  is  a  proper 
element  of  damages.  *  {Tyng  v.  American  Surety  Co,,  174  N.  T. 
166,  66  N.  E.  668 ;  Gregory  Grocery  Co,  v.  Beaton,  10  Kan.  App. 
256,  62  Pac.  732;  Bank  v.  Mayer,  96  Ga.  728,  24  S.  E.  453; 
Buckley  v.  Vandiver,  70  Miss.  622, 12  South.  905 ;  Raymond  Bros, 
V.  Green,  12  Neb.  215,  41  Am.  Rep.  763,  10  N.  W.  709 ;  Territory 
V.  Rindskopf,  5  N.  Mex.  93,  20  Pac.  180;  J5wcA;t  etc,  Co.  v.  Fidelity 
&  Deposit  Co,,  109  Fed.  393,  48  C.  C.  A.  436.) 

Impairment  of  the  plaintiff  *s  credit  is  an  element  of  dam- 
ages. {Hayes  v.  Union  Mercantile  Co,,  27  Mont.  264,  70  Pac. 
975.     See,  also,  4  Cyc.  879;  Marx  v.  Leinkauff,  93  Ala.  453,  9 
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South.  818 ;  Flournoy  v.  Lyon,  70  Ala.  308 ;  Durr  v.  Jackson,  59 
Ala.  203;  Ooldsmith  v.  Picard,  27  Ala.  142;  Donnell  v.  Jones, 
13  Ala.  490,  48  Am.  Dec.  59;  Meyer  v.  Fagan,  34  Neb.  184,  51 
N.  W.  753 ;  Brewer  v.  Jacobs,  22  Fed.  217 ;  Kennedy  v.  Meachem, 
18  Fed.  312 ',Kauff man  v.  Armstrong,  74  Tex.  65,  11  S.  W.  1048; 
BucW  e^c.  Co.  V.  Fidelity  etc.  Co.,  109  Fed.  393,  48  C.  C.  A.  436; 
Moore  v.  Schultz,  31  Md.  418.)  Furthermore,  if  the  plaintiff 
was,  by  reason  of  the  attachment,  prevented  from  selling  his 
land,  procuring  a  loan  upon  the  security  thereof,  or  his  mining 
stock,  and  the  attachment  was  the  direct  cause  of  preventing 
such  sale  or  loan,  and  he  was  damaged  thereby,  it  would  be  a 
proper  element  of  damages. 

That  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action  is  good  ground  for  dissolving  an  attach- 
ment {State  V.  McHale,  16  Mo.  App.  478;  Brownlee  v.  Fen- 
wick,  103  Mo.  420,  15  S.  W.  611 ;  Hammerslough  v.  Kansas  City 
B.  L.  Assn.,  79  Mo.  80;  Solomon  v.  Chesley,  59  N.  H.  24;  Seay 
Y.  Greenwood,  21  Ala.  491;  Trentm^n  v.  Wiley,  85  Ind.  33.) 

MB.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Action  against  the  appellant  to  recover  damages  against  it 
as  surety  upon  an  undertaking  on  attachment,  issued  in  an  ac- 
tion wherein  James  Porter  and  George  Swan  were  plaintiffs  and 
the  Plymouth  Gold  Mining  Company,  the  respondent  herein,  was 
defendant,  and  also  upon  an  undertaking  on  supersedeas,  exe- 
cuted and  filed  in  the  same  case  on  appeal  by  Porter  and  Swan 
to  this  court,  to  keep  the  attachment  in  force  pending  the  appeal. 
The  case  of  Porter  and  Swan  v.  Plymouth  Oold  Mining  Company 
was  brought  in  1901  to  recover  a  judgment  for  $2,000,  with  in- 
terest thereon,  alleged  to  be  due  upon  a  contract  entered  into  by 
the  plaintiffs  and  defendant  herein.  To  secure  the  payment  of 
any  recovery  which  might  be  had,  the  plaintiffs  caused  an  at- 
tachment to  issue  therein  and  to  be  levied  on  certain  mining 
property  belonging  to  respondent,  consisting  of  mining  claims 
and  a  mill  used  in  connection  therewith  for  the  reduction  of  ores. 


26  Plymouth  G.  Min.  Co.  v.  U.  S.  Fideuty  etc.  Co.   [Dec.  T.  '06 

The  complaint  sets  forth  a  history  of  that  case  and  alleges 
that  the  respondent,  having  employed  counsel  for  that  purpose, 
secured  an  order  dissolving  the  attachment  and  at  the  same 
time  a  judgment  on  demurrer  in  its  favor,  which  judgment  and 
order  were  each,  on  appeal  to  this  court,  affirmed.  The  theory 
of  the  complaint  is  that  recovery  could  be  had  for  counsel  fees 
paid  by  respondent  for  securing  the  order  of  dissolution,  for  in- 
jury to  its  credit,  for  destruction  of  its  business,  and  for  loss 
of  its  property,  which  was  sold  during  the  progress  of  the  liti- 
gation, under  judgments  secured  by  men  in  the  employment  of 
respondent  at  the  time  the  attachment  was  levied  in  proceed- 
ings instituted  by  them  to  foreclose  liens  upon  respondent's 
property  for  wages  then  due.  It  contains  allegations  of  these 
special  elements  of  damage  above  enumerated,  and  demands 
judgment  for  the  full  penalty  of  both  undertakings. 

To  the  complaint  the  defendant  interposed  a  general  and  spe- 
cial demurrer;  this  having  been  overruled,  the  defendant  an- 
swered admitting  the  bringing  of  the  attachment  suit,  the  execu- 
tion of  the  undertaking  on  attachment,  the  issuance  and  levy 
of  the  attachment,  the  making  of  the  order  of  dissolution,  the 
taking  of  the  appeal,  and  the  execution  of  the  undertaking  on 
supersedeas,  and  the  ownership  of  the  property  by  respondent, 
but  denies  generally  or  specially  all  the  other  averments  in  the 
complaint.  A  trial  resulted  in  a  verdict  in  favor  of  the  plaintiflf. 
From  a  judgment  entered  thereon,  and  from  an  order  denying 
its  motion  for  a  new  trial,  the  defendant  has  appealed. 

Appellant  contends  that  the  court  erred  in  overruling  the 
demurrer  and  in  submitting  instructions  to  the  jury,  and  that 
the  evidence  is  insufficient  to  sustain  a  verdict  for  more  than 
nominal  damages. 

1.  While  conceding  that  the  complaint  states  a  cause  of  action 
for  nominal  damages,  and  therefore  that  the  general  demurrer 
was  properly  overruled,  appellant  insists  that,  in  so  far  as  it  al- 
leged special  grounds  of  objection  to  the  complaint,  it  should 
have  been  sustained.    This  contention  is  without  merit.    Under 
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sections  681  and  682  of  the  Code  of  Civil  Procedure,  the  der 
mnrrer  mnst  specify  objections  to  the  complaint,  or  one  or  more 
of  the  separate  causes  of  action  stated  therein,  as  a  whole.  The 
special  objections  made  by  the  demurrer  in  this  case  were  not 
directed  at  the  pleading  as  a  whole,  but  at  particular  lines  or 
paragraphs  containing  allegations  which  appellant  deemed  im- 
material and  as  constituting  elements  of  damage  for  which  re- 
covery could  not  be  had. 

The  purpose  of  a  demurrer  is  to  raise  and  have  determined  the 
question  whether  the  pleading  or  cause  of  action  at  which  it  is 
directed,  taken  as  a  whole,  states  a  case  calling  for  a  defense. 
Its  aim  is  to  uproot  and  cast  out  the  whole  pleading.  {Bank 
of  Commerce  v.  Fuqua,  11  Mont.  285,  28  Am.  St.  Eep.  461,  28 
Pac.  291,  14  L.  R.  A.  588 ,  Bliss  on  Code  Pleading,  3d  ed.,  sec. 
417.)  For  the  purpose  of  purging  a  pleading  of  irrelevant  and 
redundant  matter,  a  motion  to  strike  must  be  resorted  to.  (Code 
Civ.  Ppoc,  sec.  742.)  This  may  be,  in  effect,  a  demurrer  to  the 
portion  of  the  pleading  to  which  objection  is  made  {Bank  of 
Commerce  v.  Fuqua,  sfupra) ;  nevertheless,  its  office  cannot  be 
performed  by  a  demurrer.  Under  the  provisions  of  the  Code, 
the  demurrer  and  motion  each  has  its  own  separate  and  distinct 
office. 

It  is  said,  however,  that  the  special  demurrer  was,  in  effect, 
a  motion  to  strike  out  definite  portions  of  the  complaint,  and 
that  the  court  should  have  so  regarded  it.  Counsel,  however, 
did  not  submit  it  to  the  court  on  that  theory,  and  he  cannot 
now  be  heard  to  say  that  it  did  not  so  regard  it. 

2.  The  plaintiff  was  allowed,  over  defendant's  objection  that 
it  was  irrelevant,  immaterial,  and  incompetent,  to  introduce 
evidence  tending  to  show  that,  after  the  attachment  was  issued 
and  levied,  it  employed  and  agreed  to  pay  counsel  $1,000  to 
secure  an  order  of  dissolution,  and  that  this  amount  was  a  rea- 
sonable compensation  for  the  work  done.  This  was  on  the  the- 
ory, entertained  by  court  and  counsel,  that  the  plaintiff  was 
entitled  to  recover  as  damages  a  reasonable  fee  paid  or  agreed 
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to  be  paid  for  this  particular,  service.  It  is  argued  that  this  was 
error,  first,  because  no  recovery  may  be  had  under  the  statute 
for  counsel  fees,  and  second,  because  in  no  event  may  recovery 
be  had  for  such  fees  unless  it  appears  that  they  have  actually 
been  paid. 

The  courts  of  many  of  the  states  hold  that  such  fees  are  not  a 
proper  element  of  damage  for  the  wrongful  suing  out  of  either 
injunctions  or  attachments.  In  High  on  Injunctions  (fourth 
edition),  however,  it  is  said  that,  according  to  the  great  weight 
of  authority,  reasonable  counsel  fees  incurred  in  procuring  the 
dissolution  of  an  injunction  are  a  proper  element  of  damage,  the 
amount  recoverable  being  limited  to  the  fees  paid  for  procuring 
the  dissolution  and  not  for  the  general  defense  of  the  case. 
(Id.,  sec.  1685.)  Courts  so  holding  proceed  upon  the  theory 
that  the  defendant  has  been  compelled  to  incur  the  expense  in 
order  to  rid  himself  of  the  restriction  wrongfully  imposed  upon 
him  by  the  plaintiff.  For  the  same  reason  the  recovery  is  lim- 
ited to  the  actual  expense  of  procuring  the  removal  of  the 
restriction,  pending  the  litigation  and  before  a  hearing  on  the 
merits.  (Id.,  sec.  1686.)  This  rule  was  adopted  by  the  terri- 
torial supreme  court  of  Montana  in  the  early  case  of  Parker  v. 
Bond,  5  Mont.  1,  1  Pac.  209,  was  followed  in  the  case  of  Miles 
V.  Edwards,  6  Mont.  180,  9  Pac.  814,  and  by  subsequent  decisions 
has  become  the  established  rule  of  this  court.  (Creek  v.  Mc- 
Manus,  13  Mont.  152,  32  Pac.  675;  Cook  v.  Oreenough,  14  Mont. 
352,  36  Pac.  357 ;  City  of  Helena  v.  Brule,  15  Mont.  429,  39  Pac. 
456,  852;  Montgomery  v.  Gilbert,  24  Mont.  121,  60  Pac.  1038.) 
In  all  of  these  cases  recovery  was  had  under  a  statute  which 
requires  an  undertaking  to  the  effect  *  *  that  the  plaintiff  will  pay 
to  the  party  enjoined  such  damages,  not  exceeding  an  amount  to 
be  specified,  as  such  party  may  sustain  by  reason  of  the  injunc- 
tion, if  the  court  finally  decide  that  the  plaintiff  was  not  entitled 
thereto.*'  (Code  Civ.  Proc,  sec.  874.)  The  conditions  of  the 
undertaking  on  attachment  are  substantially  the  same.  Section 
892   (Id.)    declares  that  it  shall  be  conditioned  to  the  effect 
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''that  if  the  defendant  recover  judgment,  or  if  the  court  shall 
finally  decide  that  the  plaintiff  was  not  entitled  to  an  attach- 
ment, the  plaintiff  will  pay  all  costs  that  may  be  awarded  to  the 
defendant,  and  all  damages  he  may  sustain  by  reason  of  the  issu- 
ing of  the  attachment,  not  exceeding  the  sum  specified  in  the 
ondertaking. " 

The  question  is  a  new  one  in  this  state,  but,  if  counsel  fees 
come  within  the  provisions  of  section  874,  by  the  same  rule  of 
construction  they  fall  within  the  purview  of  section  892,  and 
may  be  recovered  as  an  element  of  damage  on  the  contract  of 
the  surety.  The  following  cases,  decided  by  other  courts,  are 
in  point :  Tyng  v.  American  Surety  Co,,  174  N.  Y.  166,  66  N.  E. 
668;  Gregory  Grocery  Co.  v.  Beaton,  10  Kan.  App.  256,  62  Pac. 
732;  Fourth  Nat,  Bank  v.  Mayer,  96  Ga.  728,  24  S.  E.  453; 
Buckley  v.  Van  Diver,  70  Miss.  622,  12  South.  905;  Raymond 
Bros,  V.  Green  &  Co,,  12  J^eb.  215,  41  Am.  Rep.  763,  10  N.  W. 
709;  Territory  v.  Bindskopf  &  Co,,  5  N.  Mex.  93,  20  Pac.  180; 
Higgins  v.  Mansfield,  62  Ala.  267 ;  Bucki  etc,  Co,  v.  Fidelity  etc. 
Co.,  109  Fed.  393,  48  C.  C.  A.  436;  Gonzales  v.  De  Funiak  etc. 
Tobacco  Co,,  41  Fla.  471,  26  South.  1012. 

Nor  do  we  think  it  matters  that  the  fees  contracted  for  have 
not  actually  been  paid.  Here  again  the  courts  are  at  variance. 
But  this  question  was  directly  decided  by  this  court  in  Cook 
V.  Ghreenough,  supra,  wherein  it  was  held  that  proof  that  the 
plaintiff  had  become  liable  for  attorneys'  fees  was  sufficient  to 
sustain  a  verdict  in  his  favor  in  a  suit  on  an  injunction  bond. 
This  is  the  rule  in  Nebraska,  Alabama,  New  York,  Missouri,  and 
perhaps  in  other  states.  {Raymond  v.  Green  <&  Co,,  12  Neb.  215, 
41  Am.  Rep.  763,  10  N.  W.  709;  Higgins  v.  Mansfield,  62  Ala. 
267;  Epstein  v.  United  States  Fidelity  Co,,  29  Misc.  Rep.  295, 
60  N.  Y.  Supp.  527;  State  v.  Beldsmeier,  56  Mo.  226;  State  v. 
Gage  Bros.  &  Co.,  52  Mo.  App.  464;  4  Cyc.  886.) 

The  contract  price  for  the  services  stipulated  for  between  the 
plaintiff  and  its  counsel  was  not  conclusive  upon  the  defendant, 
but  proof  of  their  agreement  was  competent  to  go  to  the  jury 
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with  other  evidence  tending  to  show  what  in  fact  was  a  reason- 
able compensation.  \ 

We  think  the  court  erred,  however,  in  overruling  the  objeo^ 
tions  of  the  defendant  to  the  evidence  tending  to  show  damage 
to  plaintiff's  credit,  the  destruction  of  its  business,  and  the  loss 
of  its  property  through  sales  under  the  judgments  secured  by 
employees  for  wages  due  at  the  time  the  attachment  was  levied. 
An  undertaking  on  attachment  is  a  contract  to  indemnify  the 
defendant  for  all  costs  that  may  be  awarded  him  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment,  if  it  be 
finally  decided  that  the  plaintiff  was  not  entitled  to  have  it  issue. 
''For  the  breach  of  an  obligation  arising  from  contract,  the 
measure  of  damages,  except  where  otherwise  expressly  provided 
by  this  Code,  is  the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detriment  proximately  caused  thereby,  or 
which  in  the  ordinary  course  of  things  would  be  likely  to  result 
therefrom."  (Civ.  Code,  sec.  4300.)  The  liability  of  the  surety 
is  fixed  by  the  terms  and  conditions  of  the  contract,  and  may  not 
be  extended  by  implication  to  matters  not  fairly  covered  by  them. 
Here  the  property  levied  upon  was  real  estate.  The  plaintiff's 
possession  of  it  was  not  disturbed.  It  was  left  to  pursue  its 
mining  operations,  not  only  pending  the  litigation,  but  during 
the  whole  period  of  redemption,  even  if  Porter  and  Swan  had 
secured  judgment  and  sold  it  under  execution.  Under  such  cir- 
cumstances the  defendant  could  not  have  contemplated  that  the 
employees  of  plaintiff  would  quit  work  and  institute  proceedings 
to  enforce  their  liens  for  wages  due,  thus  interrupting  plaintiff's 
business.  But,  even  so,  the  institution  of  these  proceedings  did 
not  disturb  respondent's  possession.  Nor  could  it  have  reason- 
ably anticipated  that  financial  embarrassment  would  be  a  direct 
result  to  respondent  from  the  levy  of  the  attachment,  or  that  its 
credit  would  be  so  far  impaired  that  it  could  not  borrow  money 
or  sell  its  stock.  None  of  these  results  were  the  proximate,  but 
all  the  remote,  consequences  of  the  attachment.  Such  matters 
might  well  be  considered  as  elements  of  damage  in  an  action 
by  the  plaintiff  against  Porter  and  Swan  for  maliciously  suing 
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out  the  attachment  {Hayes  v.  Union  Merc,  Co,,  27  Mont.  264,  70 
Pac.  975),  but  with  their  motives  and  the  cause  they  had  for 
invoking  the  process  the  defendant  had  nothing  to  do.  It  can- 
not be  held  upon  its  contract  for  consequences  of  the  wanton  and 
malicious  acts  of  Porter  and  Swan,  which  would  support  an 
action  for  tort  against  them.  {Elder  v.  Kutner,  97  Cal.  490,  32 
Pac.  563;  Heath  v.  Lent,  1  Cal.  410;  Trawick  v.  Martin-Brown 
Co,,  79  Tex.  460,  14  S.  W.  564.) 

3.  Having  admitted  this  evidence  the  court  formulated  its  in- 
structions upon  the  theory  that  recovery  could  be  had  for  the 
remote  consequential  damages  which  plaintiff  sought  to  establish 
by  it  In  view  of  what  has  already  been  said,  it  will  not  be 
necessary  to  notice  the  instructions  in  detail.  Upon  another 
trial  the  court  will  make  them  conform  to  the  views  herein  ex- 
pressed, excluding  from  the  consideration  of  the  jury  elements 
of  damage  sought  to  be  established  by  the  evidence  referred  to. 

4.  The  evidence  touching  the  employment  of  counsel  is  not 
entirely  clear  as  to  whether  the  employment  was  for  the  purpose 
of  securing  the  order  of  dissolution  alone,  or  whether  it  did  not 
include,  also,  a  trial  of  the  case  on  the  merits.  We  think  it  pre- 
sents a  question  for  the  jury  as  to  how  this  was.  Since  there 
must  be  a  new  trial  on  the  ground  that  the  court  submitted  im- 
material issues,  we  refrain  from  further  consideration  of  the 
evidence. 

The  judgment  and  order  are  reveraed,  and  the  cause  is  re- 
manded for  a  new  trial 

Reversed  and  remanded. 

Mb.  Justice  Holloway  and  Mb.  Justice  Smith  concur. 
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MoCAULEY,  Ebspondent,  v.  JONES,  Appellant. 

(No.  2,344.) 

(Submitted  January  12,  1907.    Decided  January  28,  1907.) 

(88  Pac.  572.) 

Justices  of  the  Peace — Appeal — Dismissal — District   Courts — 
Abuse  of  Discretion, 

Justices  of  the  Peace — Appeal — Dismissal — Abuse  of  Discretion. 

1.  Where  the  dismissal  of  an  appeal  from  a  justice's  court  was 
asked  on  the  grounds,  that  the  justice  had  stricken  the  notice  of  ap- 
peal from  his  files  and  that  the  same  had  never  been  refiled,  that  the 
sureties  on  the  undertaking  had  never  justified,  and  that  the  appellant 
had  been  guilty  of  laches  in  filing  certain  papers  in  the  district 
court,  the  court,  if  it  granted  such  motion  upon  the  grounds  alleged, 
was  guilty  of  abuse  of  its  discretion,  where  it  was  apparent  that 
the  conditions  complained  of  were  brought  about  by  practices  of  the 
moving  party's  attorney  not  to  be  approved  of. 

Same — Notice  of  Appeal — Filing  After  Service— Result. 

2.  The  filing  of  a  notice  of  appeal  from  a  justice's  court  after  its 
service  is  ground  for  the  dismissal  of  the  appeal  by  the  district  court. 

Same — Notice  of  Appeal — Filing  After  Service — Dismissal  of  Appeal. 

3.  That  the  notice  of  appeal  from  a  justice  of  the  peace  court  to 
the  district  court  was  served  before  filing,  may  be  urged  as  a  ground 
for  dismissal  of  the  appeal  in  the  supreme  court,  though  such  point  was 
not  raised  in  the  district  court. 

Same — Appeal — Dismissal — Correct  Decision — ^Reason  for  Decision     [mma- 
terial. 

4.  If  the  district  court's  action  in  dismissing  an  appeal  from  a  jus- 
tice's court  was  correct,  its  reasons  for  doing  so  are  immaterial. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Action  by  Jefferson  MeCauley  against  David  Jones.    Prom  a 
judgment  in  favor  of  plaintiff,  defendant  appeals.    Affirmed. 

Mr.  Jesse  B.  Roote,  Mr.  John  0.  Brown,  Mr.  Peter  Breen,  and 
Mr.  Jeremiah  J.  Lynch,  for  Appellant. 

Messrs.  Maury  &  Hogevoll,  for  Respondent. 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  case  was  begun  on  April  20,  1905,  before  A.  H.  Qillett, 
a  justice  of  the  peace  of  Silver  Bow  county,  by  filing  a  complaint 
which  is  as  follows:  ''The  plaintiff  complains  and  alleges:  That 
on  or  about  the  tenth  day  of  April,  1905,  in  the  county  of  Silver 
Bow,  state  of  Montana,  the  said  defendants  (David  Jones,  the 
appellant  here,  and  W.  D.  Clark)  imprisoned  the  said  plain- 
tiff for  five  hours  without  probable  cause.  That  said  acts  were 
done  willfully  and  maliciously  with  the  intent  to  humiliate  and 
disgrace  this  plaintiff  in  the  presence  of  his  comrades  and  in 
the  opinion  of  his  associates.  That  plaintiff  was  damaged  by 
reason  of  the  premises  in  the  sum  of  three  hundred  ($300.00) 
dollars,"  for  which  he  demands  judgment. 

On  April  26,  1905,  the  appellant  here  filed  a  demurrer  to  the 
complaint,  wherein  he  urged,  inter  alia,  that  the  justice  of  the 
peace  had  no  jurisdiction  of  the  subject  of  the  action.  The  jus- 
tice's docket  shows  that  the  demurrer  was  overruled  on  May  23d, 
but  the  affidavit  of  John  G.  Brown,  who  was  defendant's  attor- 
ney, alleges  that  the  order  overruling  the  demurrer  was  made 
on  May  3d.  On  May  3d  defendant  filed  his  answer,  consisting 
of  a  general  denial.  After  overruling  the  demurrer  the  justice 
of  the  peace  taxed  $10  costs  against  the  defendant  on  account 
of  the  demurrer  being  overruled,  and  June  21,  1905,  said 
amount  with  accruing  costs  was  collected  by  execution  against 
the  defendant.  On  July  3d  the  action  was  dismissed  by  stipula- 
tion as  to  the  defendant  Clark.  On  July  11th  the  case  was  set 
for  trial  on  July  18th  at  8 :30  A.  M.  On  July  18th,  at  8 :30  A. 
M.,  according  to  the  docket,  plaintiff  appeared  by  his  attorneys, 
the  defendant  did  not  appear  for  one  hour  afterward,  and  at 
9:30  A.  M.  a  witness  was  sworn  for  plaintiff,  and  judgment 
entered  against  defendant  for  $300  and  costs.  On  July  19th 
defendant  served,  and  on  July  20th  filed,  his  notice  of  appeal 
from  said  judgment,  and  on  July  22d  his  undertaking  on  ap- 
peal, executed  by  Patrick  Peoples  and  Wm.  D.  Clark. 
Mont.,  VoL  35—3 
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It  appears  that  on  July  17th  the  defendant  filed  in  the  dis- 
trict court  of  Silver  Bow  county  his  verified  petition  for  a  writ 
of  review  of  the  actions  of  the  justice  of  the  peace  in  said  cause, 
alleging  therein  certain  matters  from  which  he  concludes  that 
said  justice  of  the  peace  had  exceeded  his  jurisdiction,  and  on 
the  same  day  the  district  court  isisued  a  writ  of  review  directed 
to  said  justice  of  the  peace,  commanding  him  to  certify  the  rec- 
ords and  papers  in  the  case  to  the  district  court,  and  conclud- 
ing as  follows:  *'You  are  further  commanded  that,  in  the  mean- 
time, and  during  the  pendency  of  this  proceeding,  and  until  fur- 
ther ordered  by  this  court  to  desist,  restrain  [refrain]  and  stop 
from  further  acting  or  proceeding  or  attempting  to  proceed  in  the 
said  actions  to  be  reviewed."  The  writ  was  served  on  the  jus- 
tice of  the  peace  on  July  18th,  but  whether  before  or  after  he 
entered  judgment  it  is  impossible  from  the  record  to  determine. 

On  July  25th  plaintiflP  filed  in  the  justice's  court  a  motion  to 
strike  from  the  files  defendant's  notice  and  undertaking  on  ap- 
peal, which  notice  is  as  follows:  **Now  comes  the  plaintiff  in 
the  above-entitled  suit  and  moves  the  court  to  strike  from  the 
file  a  certain  notice  of  appeal  and  undertaking,  filed  in  this  court 
in  this  case,  on  the  grounds  and  for  the  reason  that  the  same 
was  filed  inadvertently  by  the  said  justice  of  the  peace  and  con- 
trary to,  and  against,  a  certain  order  issued  out  of  the  district 
court  of  the  second  judicial  district  of  the  state  of  Montana, 
in  and  for  the  county  of  Silver  Bow,  the  said  order  forbidding 
any  further  proceeding  in  this  court  by  the  said  justice. ' '  This 
is  undoubtedly  the  motion  referred  to  by  the  justice  of  the  peace 
in  his  docket,  and  was  granted  by  him  on  July  25,  1905. 

On  July  26th  defendant  obtained  from  the  district  court  an 
order  modifying  the  restraining  order  contained  in  the  writ  of 
review,  so  as  to  allow  the  appeal  papers  to  be  filed  and  order- 
ing the  justice  of  the  peace  to  file  the  same.  The  indorsements 
on  the  undertaking  on  appeal  show  that  the  same  was  again  filed 
in  the  justice  court  on  July  26th.  On  July  27,  1905,  plaintiff 
objected  to  the  sufficiency  of  the  sureties  on  the  undertaking  on 
appeal,  and  demanded  that  they  justify.     On  July  31st  the  de- 
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fendant's  attorney  served  notice  that  the  sureties  would  justify 
before  the  justice  of  the  peace  at  7  o'clock  that  evening.  Both 
sides  agree  that  the  sureties  appeared  before  the  justice  of  the 
peace  pursuant  to  notice  and  were  sworn  in  presence  of  plain- 
tiff's counsel. 

Upon  motion  subsequently  made  in  the  district  court  to  dis- 
miss the  appeal,  John  G.  Brown,  Esq.,  attorney  for  defendant^ 
made  affidavit  as  follows:  ''That  thereupon  this  affiant  asked 
said  Clark  if  he  was  one  of  the  sureties  whose  names  were  sub- 
gcribed  to  the  undertaking  on  appeal,  •  •  •  and,  before  he 
could  reply,  H.  L.  Maury,  one  of  the  attorneys  for  the  said 
plaintiff,  arose  and  suggested  to  the  said  justice  that  he  was  re- 
strained from  proceeding  in  the  said  action  by  reason  of  the 
said  writ  of  review,  and  that,  by  reason  of  the  said  writ  of  re- 
view, and  his  attempt  to  further  proceed,  he  might  lay  himself 
liable  to  contempt  proceedings,  instigated  on  the  part  of  this 
affiant,  and  further  argued  that  the  said  justice  had  no  juris- 
diction to  further  proceed  in  the  justification  of  the  said  sureties ; 
that  this  affiant  thereupon  asked  that  he  be  allowed  to  proceed 
to  justify  the  said  sureties,  and  the  said  two  sureties  announced 
themselves  as  ready  and  willing,  at  that  time  and  place,  to  jus- 
tify; •  •  •  that  this  affiant  requested  Maury  &  Hogevoll 
(plaintiff's  attorneys)  to  question  the  sureties  as  to  their  qualifica- 
tions to  act  as  sureties  on  the  said  undertaking,  which  the  said 
Mauiy  &  Hogevoll  refused  to  do,  and  the  said  justice's  court 
and  A.  H.  Gillett,  as  justice  thereof,  thereupon  declined  to 
further  proceed  with  the  justification  of  the  said  sureties,  stat- 
ing, as  his  reasons  therefor,  that  he  was  restrained  by  the  said 
writ  of  review  •  •  •  and  that  he  would,  therefore,  refuse  to 
further  hear  anything  in  regard  to  their  justification ;  that  this 
affiant  thereupon  asked  him  if  he  would  allow  them  to  justify, 
and  he  replied  that  he  would  not;  that  this  affiant  asked  that 
some  other  time  be  named  when  the  said  justice  would  hear  the 
said  justification,  and  the  said  justice  refused  to  name  any  other 
time,  and  announced  that  he  would  have  nothing  further  to  do 
with  the  matter."     Clark  and  Peoples  each  made  affidavit  that 
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he  was  present,  ready  and  willing  to  justify,  but  that,  at  Maury's 
suggestion,  the  justice  of  the  peace  refused  to  permit  him  to 
testify.  H.  L.  Maury  made  a  counter-affidavit  for  the  plaintiff, 
in  which  he  says:  ''That  at  the  hearing  there  was  no  motion  at 
all  made  by  Maury  or  by  HogevoU,  but  when  said  Maury  an- 
nounced his  fear  of  joining  in  the  justification  proceedings  the 
justice  took  fright  also." 

On  September  11th  plaintiff  served  his  notice  that,  unless  the 
appeal  papers  were  filed  in  the  district  court  within  ten  days, 
he  would  move  to  dismiss  the  appeal  on  the  ground  of  laches. 
On  September  22d  the  justice  of  the  peace  filed  the  papers  on 
appeal  in  the  office  of  the  clerk  of  the  district  court,  and  on 
January  31,  1906,  the  plaintiff  filed  his  motion  to  dismiss  the 
appeal  in  words  and  figures  as  follows:  ''Now  comes  the  plain- 
tiff above  named  and  respectfully  moves  this  honorable  court 
to  dismiss  the  attempted  appeal  of  the  defendant  herein,  on 
the  ground  and  for  the  reason  that : 

"(1)  The  defendant  caused  to  be  filed  his  notice  of  appeal 
in  defiance  of,  and  contrary  to,  an  order  which  he  himself  had 
obtained  from  the  district  court  of  the  second  judicial  district 
of  the  state  of  Montana,  in  and  for  the  county  of  Silver  Bow, 
and  for  the  further  reason  that  the  jiistice  of  the  peace,  hav- 
ing inadvertently  filed  the  said  notice  of  appeal  at  the  request 
of  defendant  in  contempt  of  the  order  which  defendant  had  ob- 
tained, struck  the  same  from  the  files,  and  no  other  notice  of 
appeal  was  ever  filed. 

"(2)  For  the  reason  that,  as  appears  from  the  records  and 
files  of  said  case,  within  five  days  after  the  filing  of  the  under- 
taking on  appeal,  the  plaintiff  objected  the  (and?)  excepted  to 
the  sufficiency  of  the  sureties  on  the  said  undertaking,  and 
neither  of  said  sureties  ever  justified  to  the  justice  of  the  peace 
on  notice,  or  otherwise. 

"(3)  A  judgment  was  made  and  entered  in  the  lower  court 
as  appears  from  the  transcript,  on  the  eighteenth  day  of  July, 
1905,  and  no  transcript  was  filed  in  the  district  court  until  sixty- 
five  days  later,  to-wit,  September  22,  1905,  and  the  defendant 
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and  appellant  has  hereby  been  guilty  of  laches,  and  his  right  to 
appeal  became  stale." 

On  February  12,  1906,  the  district  court  made  an  order  dis- 
missing the  appeal  from  the  justice  of  the  peace  court,  and  on 
April  25,  1906,  entered  a  formal  judgment  dismissing  said  ap^ 
peal  at  appellant's  costs,  from  which  judgment  the  defendant 
has  perfected  his  appeal  to  this  court. 

The  motion  to  dismiss  the  appeal  from  the  justice  of  the  peace 
eourt  advances  three  reasons  why  the  same  should  be  dismissed, 
in  effect,  as  follows:  (1)  Because  the  justice  of  the  peace  had 
stmck  the  notice  of  appeal  from  the  files  and  it  had  never  been 
refiled;  (2)  because  the  sureties  on  the  undertaking  had  failerl 
to  justify;  and  (3)  because  the  appellant  had  been  guilty  of 
laches  in  getting  the  papers  filed  in  the  district  court. 

A  careful  study  of  the  facts  in  this  case,  as  disclosed  by  the 
transcript,  leads  this  court  to  the  conclusion  that  the  plaintiff 
himself,  through  his  attorneys,  was  responsible  for  the  condi- 
tions that  obtained  after  the  entry  of  judgment  in  the  justice 
of  the  peace  court,  which  were  made  the  basis  of  the  motion  to 
dismiss  the  appeal.  If  no  other  questions  were  involved  than 
those  embodied  jn  the  motion,  we  should  have  no  hesitancy  in 
remanding  the  case  to  the  district  court  with  directions  to  rein- 
state the  appeal,  as  we  cannot  give  our  approval  to  the  prac- 
tices indulged  in  by  plaintifi^'s  counsel  in  the  justice  of  the  peace 
court,  and  are  of  opinion  the  district  court  abused  its  discre- 
tion in  giving  countenance  to  such  actions  and  dismissing  the 
appeal,  if  it  did  so,  for  the  reasons  advanced  in  the  motion. 

The  respondent  in  his  brief,  however,  raises  the  point  that  the 
action  of  the  district  court  must  be  afSrmed,  because  the  rec- 
ord shows  that  the  notice  of  appeal  was  filed  in  the  justice  of 
the  peace  court  subsequent  to  the  service  thereof.  The  notice 
was  dated  July  18th,  served  July  19th,  and  filed  July  20th. 
The  case  is  in  all  respects  like  the  case  of  State  ex  rel.  HaU  v. 
Bisirict  Court,  34  Mont.  112,  85  Pac.  872,  decided  by  this  court 
April  11,  1906.  It  is  true  that  no  such  reason  was  urged  in 
the  district  court,  so  far  as  the  record  discloses,  but,  as  the  ques- 
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tion  involves  the  jurisdiction  of  the  district  court  to  entertain 
the  appeal,  it  may  be  raised  at  any  time.  (Oppenheimer  v. 
Regan,  32  Mont.  110,  79  Pac.  695;  Code  Civ.  Proc,  sec.  685.) 
If  the  action  of  the  district  court  was  right,  it  must  be  affirmed. 
The  reason  for  its  action  is  immaterial  if  the  act  of  dismissal 
was  proper.  {Rosenbaum  v.  Ryan  Bros.  Cattle  Co.,  33  Mont. 
424,  84  Pac.  1120;  Porter  v.  Plymouth  Oold  Min.  Co.,  29  Mont. 
347,  101  Am.  St.  Rep.  569,  74  Pac.  938.) 

The  judgment  of  the  district  court  in  dismissing  the  appeal 
from  the  justice  of  the  peace  court  is  affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway,  con- 
cur. 


ERBES,  Respondent,  v.  SMITH,  Appellant. 

(No.  2,343.) 

(Submitted  January  10,  1907.     Decided  January  28,  1907.) 

(88  Pac.  568.) 

Action  for  Waste — Pleadings — Quieting  Title — Erroneous  Judg- 
ment— Instructions — Evidence — Declarations — Appeal. 

Waste — Money    Judgment — Pleadings — Quieting    Title — Erroneous    Judg- 
ment. 

1.  The  only  relief  demanded  in  the  complaint  in  an  action  for  waste 
was  a  money  judgment.  As  a  defense  an  equitable  title  to  the  land  by 
virtue  of  a  \erbal  contract  to  purchase  was  pleaded  and  defendant 
asked  that  his  title  be  quieted  as  against  any  claims  of  plaintiff. 
Nothing  in  the  answer  partook  of  the  nature  of  an  affirmative  cause 
of  action  or  counterclaim.  Plaintiff's  reply,  among  other  things, 
demanded  that  her  title  be  quieted  as  against  defendant.  Reld,  that 
the  district  court  erred  in  rendering  judgment  for  plaintiff  for  the  posses- 
sion of  the  land  and  quieting  her  title,  the  pleadings  not  justifying 
such  a  decree. 

Same — Pleadings — Answer — Counterclaim. 

2.  The  demand  made   by   the  defendant  in  his  answer,  filed  in  an 
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action  for  waste,  that  Ms  title  be  quieted,  which  demand  was  not  based 
upon  a  properly  pleaded  cause  of  action  or  counterclaim  should  have 
been  disregarded. 

Same — ^Instructions — ^Measure  of  Damages. 

3.  An  instruction,  submitted  in  an  action  for  waste,  that  plaintifF 
was  entitled  to  recover  at  least  the  full  value  of  the  detriment  to  the 
land,  was  not  objectionable  as  intimating  that  a  verdict  for  more  than 
the  full  value  of  the  detriment  could  be  returned,  where  the  complaint 
was  based  upon  a  claim  for  the  actual  value  of  the  property  removed, 
and  where  plaintiff 's  witnesses  testified  only  as  to  such  value. 

Same — Instructions — ^Measure  of  Damages. 

4.  Even  though  the  court  in  an  instruction,  given  in  an  action  for 
waste,  stated  that,  if  they  found  for  plaintiff,  she  was  entitled  to  recover 
the  full  value  of  the  detriment  to  the  land,  where  the  evidence  of 
plaintiff  was  limited  to  the  value  of  certain  buildings  and  fences  for 
the  removal  of  which  damages  were  sought,  the  jury  could  not  have 
been  misled  or  understood  otherwise  than  that  they  were  to  base  their 
verdict  upon  the  testimony  of  the  witnesses  only. 

Same — Damages — Evidence — Admissibility. 

5.  In  an  action  for  waste,  where  defendant's  only  objection  to 
the  testimony  of  plaintiff's  witnesses  as  to  the  value  of  the  build- 
ings and  fences  removed  from  the  premises  was  that  the  witnesses  had 
not  shown  themselves  qualified  to  testify,  he  could  not  complain  that 
he  was  not  permitted  to  offer  evidence  of  the  value  of  the  land  before 
and  after  he  removed  plaintiff 's  improvements  and  substituted  his  own. 

Same — Evidence — ^Declarations — A  dmissibility . 

6.  Where,  in  an  action  for  waste,  plaintiff's  husband  appeared  only 
as  a  witness  in  the  case,  and  no  conspiracy  between  him  and  plaintiff 
to  defraud  the  defendant  out  of  the  property,  alleged  by  defendant  to 
have  been  sold  to  him,  had  been  proven,  and  no  foundation  laid  for 
impeaching  him,  evidence  touching  a  conversation  had  by  another 
nitness  with  him  was  properly  excluded. 

Same — Evidence — Offer  of  Proof—Appeal — Review. 

7.  In  the  absence  of  an  offer  of  proof  showing  what  the  defendant 
in  an  action  for  waste  intended  to  prove  by  the  answer  to  a  question 
asked  a  witness,  as  to  what  plaintiff's  husband  had  said  to  him  in 
relation  to  his  or  her  interest  in  the  land,  for  a  removal  of  buildings 
and  fences  from  which  damages  were  sought,  the  supreme  court  on  ap- 
peal is  not  in  a  position  to  say  from  a  mere  reading  of  the  question 
that  the  answer  was  erroneously  excluded. 

Same — Evidence — Writings — Exclusion — Review. 

8.  Where,  in  an  action  for  waste,  it  appeared  from  defendant's  tes- 
timony that  the  jury  were  fully  informed  as  to  when,  where  and 
under  what  circumstances  certain  memoranda,  in  relation  to  an  alleged 
sale  of  the  premises  to  defendant,  had  been  made,  together  with  their 
contents,  their  exclusion  from  a  physical  inspection  of  the  jury  can- 
not be  said,  on  appeal,  to  have  been  prejudicial  to  defendant, 
especially  where  the  memoranda  were  not  incorporated  in  the  record. 

Appeal  from  Disirict  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 
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Action  by  Esther  Erbes  against  Alonzo  Smith.  Prom  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order  denying  him  a  new 
trial,  defendant  appeals.    Modified  and  affirmed. 

Messrs,  Downing  cfe  Stephenson,  and  Mr,  Jesse  B,  Eoote,  for 
'Appellant. 

Mr.  Oeo,  H,  Stanton,  and  Mr.  J.  A.  McBonough,  for  Respond- 
ent. 

A  party  is  bound  in  the  appellate  court,  as  to  the  nature  and 
form  of  action,  by  the  theory  upon  which  it  was  tried.  Thus, 
if  a  cause  of  action  is  tried  as  an  action  at  law,  it  cannot  be  con- 
tended on  appeal  that  it  is  really  a  suit  in  equity.  {Kostuha  v. 
Miller,  137  Mo.  161,  38  S.  W.  946.)  Conversely,  where  a  case  is 
by  both  parties  regarded  as  an  equity  case  in  the  court  below,  to 
be  tried  by  the  court  without  a  jury,  the  question  as  to  whether 
it  \&  in  fact  a  law  case  will  not  be  considered  on  appeal.  {Hardin 
V.  Clark,  32  S.  C.  480,  11  S.  E.  304.)  For  like  reasons,  if  a  par- 
ticular construction  has  been  placed  upon  the  pleadings  in  the 
court  below,  a  diflferent  construction  cannot  be  urged  upon  ap- 
peal Thus  the  construction  of  pleadings  as  to  their  nature  and 
form  which  is  placed  upon  them  in  the  trial  court  must  be 
adhered  to  on  appeal.  {San  Diego  Land  etc.  Co.  v.  Neale,  88  Cal. 
50,  25  Pac.  977, 11  L.  R.  A.  604;  Wilstach  v.  Heyd,  122  Ind.  574, 
23  N.  E.  963 ;  Keyes  v.  Minneapolis  etc.  Ry.  Co.,  36  Minn.  290, 
30  N.  W.  888;  Harwood  v.  Toms,  130  Mo.  225,  32  S.  W.  666; 
Feneran  v.  Sifiger  Mfg.  Co.,  20  App.  Div.  574,  47  N.  T.  Supp. 
284 ;  Sonthem  Pac.  R.  Co.  v.  Kennedy,  9  Tex.  Civ.  App.  232,  29 
S.  W,  394.)  Accordingly,  where  a  defendant  styles  his  answer  a 
counterclaim  and  the  trial  proceeded  on  that  idea,  he  will  not 
upon  appeal  be  permitted  to  claim  that  it  was  a  cross-complaint. 
(McAhee  v.  Randall,  41  Cal.  136.)  On  the  other  hand,  when 
an  answer  setting  up  affirmative  matter  is  treated  as  a  counter- 
claim in  the  trial  court,  it  will  be  so  treated  on  appeal  {WUson 
V.  Carpenter,  62  Ind.  495.) 
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While  an  appeUate  court  will  ordinarily  review  only  such  is- 
snes  as  are  tendered  by  the  pleadings,  yet  where  a  case  has  been 
tried  without  objection  as  though  the  pleadings  raised  a  certain 
issue,  the  objection,  that  the  issue  was  not  raised  by  the  plead- 
ings, cannot  be  made  for  the  first  time  in  the  appellate  court. 
{Flinn  v.  Ferry,  127  Cal.  648,  60  Pac.  435;  Barbour  v.  Flick,  121 
CaL  628,  59  Pac.  122;  Casey  v.  Leggett,  125  Cal.  664,  58  Pac. 
264;  GoUtein  v.  Reynolds,  190  111.  124,  60  N.  E.  65;  Schopp  v. 
Taft,  106  Iowa,  612,  76  N.  W.  843 ;  Humbert  v.  Larson,  99  Iowa, 
275,  68  N.  W.  703 ;  German-American  Bank  v.  Daly,  88  Hun,  608, 
34  N.  Y.  Supp.  986;  Cook  etc.  Co.  v.  Haan,  21  Misc.  Rep.  346,  47 
N.  Y.  Supp.  131;  2  Century  Digest,  tit.  ** Appeal  in  Error,*'  sec. 
1056  et  seq.;  2  Cyc.  672.) 

Applying  these  familiar  principles  to  the  case  at  bar,  we  find 
that  api)ellant  having  tried  this  cause  upon  the  theory  that  it 
was  an  equitable  action  to  quiet  title,  and  having  actually  sought 
a  decree  upon  that  basis  in  the  district  court,  cannot  now  for 
the  first  time  upon  appeal  endeavor  to  escape  the  consequences 
of  an  adverse  decision  upon  the  issue  of  title  by  calling  his 
equitable  counterclaim. 

Since  the  plaintiff  relied  upon  title  in  herself,  no  cross-com- 
plaint was  necessary,  and  none  would  have  been  required,  even 
though  the  original  complaint  were  silent  upon  the  question  of 
title.  A  mere  denial  of  the  allegations  of  defendant's  equitable 
counterclaim  would  have  been  sufiScient.  (Miller  v.  Lu^co,  80 
Cal.  257,  261,  22  Pac.  195 ;  Wilson  v.  Madison,  55  Cal.  5 ;  Mills 
V.  Fletcher,  100  Cal.  142,  34  Pac.  637;  Germania  B.  &  L.  Assn. 
V.  Wagner,  61  Cal.  349;  17  Ency.  of  PI.  &  Pr.  354.) 

The  mere  fact  that  damages  only  were  prayed  for  in  the  orig- 
inal complaint  could  not  possibly  furnish  any  reason  for  hold- 
ing that  title  to  the  real  estate  was  not  put  in  issue,  since  even 
under  the  rigid  rules  of  the  common  law,  the  question  of  title 
might  arise  in  an  action  of  trespass  or  for  damages  to  land,  and 
a  judgment  rendered  in  that  form  of  action  by  a  court  of  com- 
petent jurisdiction  would  conclude  the  parties.     (Branson  v. 
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Studebaker,  133  Ind.  147,  33  N.  E.  98,  101 ;  Campbell  v.  Cross, 
39  Ind.  155;  Parker  v.  Bussell,  3  Blackf.  411.) 

It  matters  not  that  the  prayer  of  the  original  complaint  was 
for  damages,  since  a  court  is  "not  confined  to  the  prayer  alone 
in  ascertaining  the  relief  proper  to  be  granted."  (Leopold  v. 
Silverman,  7  Mont.  266,  282,  16  Pac.  580.)  And  "a  party  is 
entitled  to  the  relief  which  the  facts  alleged  and  proved  war- 
rant, whether  his  prayers  are  answered  or  not."  (Gillett  v. 
Clark,  6  Mont.  190,  192,  9  Pac.  823;  State  v.  looker,  18  Mont. 
540,  547,  46  Pac.  530,  34  L.  R.  A.  315 ;  Kleinschmidt  v.  Steele, 
15  Mont.  181,  188,  38  Pac.  827;  Davis  v.  Davis,  9  Mont.  267, 
23  Pac.  715.) 

Where  matter  set  up  in  the  reply  is  treated  by  the  parties 
as  an  amendment  to  the  petition,  it  will  be  so  considered  on  ap* 
peal  as  the  rights  of  the  parties  have  been  fairly  and  fully  con- 
sidered. (Ruffner  v.  Ridley,  81  Ky.  165.)  It  has  been  fre- 
quently held  that  the  omission  of  the  complaint  to  state  a  fact 
necessary  to  make  out  the  cause  of  action  intended  is  cured  by 
an  allegation  of  the  fact  in  the  reply,  if  defendant  accepts  the 
reply  and  goes  to  trial  without  objection.  (Raphe  v.  Wilkin, 
5  N.  T.  Week.  Dig.  560;  Detiver  etc.  R.  Co.  v.  Cahilly  8  Colo. 
App.  158,  45  Pac.  285;  Johnson  v.  Cummings,  12  Colo.  App. 
17,  55  Pac.  269;  2  Abbott's  Trial  Brief  Pleadings,  1170.) 

MB.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

When  this  action  was  begun  in  the  district  court  of  Cascade 
county,  on  January  24,  1905,  it  was  purely  an  action  at  law, 
for  damages  alleged  to  have  been  sustained  by  plaintiff  on  ac- 
count of  waste  committed  by  the  defendant  as  a  tenant  of  cer- 
tain ranch  lands  described  in  the  complaint. 

The  plaintiff  by  her  complaint  alleged  that  she  and  her  hus- 
band, John  H.  Erbes,  leased  and  let  to  defendant  for  the  term 
of  two  years  from  March  2,  1903,  for  a  certain  rental  considera- 
tion, the  premises  described;  that  during  the  period  of  such 
occupation  the  defendant  committed  waste  thereon;  that  in  De- 
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cember,  1904,  "the  defendant  wroDgfuUy,  and  without  right 
or  authority  so  to  do,  tore  down,  demolished,  removed,  carried 
away,  and  appropriated  to  his  own  use,  a  certain  dwelling- 
house,  in  size  about  sixteen  feet  by  twenty-two  feet,  situated  on 
said  lands,  and  then  and  there  being  of  the  value  of  $750,  to 
the  actual  damage  of  the  plaintiff  in  the  sum  of  $750."  We 
quote  this  language  of  the  complaint  because  the  defendant  com- 
plains of  the  view  entertained  by  the  trial  court  as  to  the  meas- 
ure of  damages  under  the  issues  in  the  pleadings. 

In  substantially  the  same  language  plaintiff  alleged  that  de- 
fendant tore  down  and  carried  away  one  stable,  of  the  value  of 
$375,  one  coalshed,  of  the  value  of  $20,  one  chicken-house,  of 
the  value  of  $40,  one  outhouse,  of  the  value  of  $15,  one  corral 
fence,  of  the  value  of  $20,  and  one  other  wire  fence,  of  the  value 
of  $75.  She  says  that  at  the  time  the  waste  was  committed 
the  property  was  the  ** community  property*'  of  herself  and 
husband,  but  that  since  said  date  the  husband  has  conveyed  all 
his  interest  in  the  lands,  buildings,  and  fences,  and  in  the  cause 
of  action  for  damages,  to  her.  She  then  proceeds  to  allege: 
"That  in  addition  to  the  values  of  all  said  buildings  and  fences, 
as  aforesaid,  and  the  actual  damage  sustained  by  the  plaintiff, 
to  wit,  the  sum  of  $1,295,  the  plaintiff,  by  reason  of  said  wrong- 
ful acts  and  waste  so  committed,  has  been  further  greatly  dam- 
aged and  the  value  and  utility  of  said  lan'ds  appreciably  re- 
duced. That  by  reason  of  the  premises  the  plaintiff  is  entitled 
to  have  the  said  actual  damages  trebled  pursuant  to  the  provi- 
sions of  section  1301  of  the  Code  of  Civil  Procedure."  Plain- 
tiff then  demands  judgment  for  the  sum  of  $1,295,  actual  dam- 
age, and  asks  that  said  sum  be  trebled  so  that  she  may  recover 
$3,885. 

By  his  answer  defendant  denied  the  leasing,  and  traversed 
the  values  placed  upon  the  buildings  and  fences  by  the  plain- 
tiff. He  then  alleges  that  the  property  described  in  the  com- 
plaint belonged  to  plaintiff's  husband,  John  H.  Erbes,  on  May 
9,  1904 ;  that  on  said  date  John  H.  Erbes  sold  the  same  and  de- 
Uvered  possession  thereof  to  defendant;  that  under  and  in  pur- 
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suance  of  said  sale  defendant  immediately  entered  upon  said 
land,  cleared  a  part  of  the  same,  built  dikes,  made  ditches  and 
other  valuable  improvements  thereon.  He  denies  that  at  the 
time  of  the  alleged  sale  to  him,  plaintiff  had  any  title  or  interest 
in  said  land.  He  says  that  on  January  24,  1905,  the  marriage 
of  plaintiff  and  John  H.  Erbes  was  dissolved;  and  that  plain- 
tiff had  knowledge  of  said  sale  and  of  his  possession  thereunder. 
He  then  proceeds  to  explain  that  he  did  not  get  a  deed  from  said 
John  H.  Erbes  at  the  time  of  the  sale,  because  plaintiff  had  an 
inchoate  right  of  dower  in  the  land  and  refused  to  join  in  a 
conveyance,  but  that  John  H.  Erbes  promised  to  give  his  indi- 
vidual deed,  provided  plaintiff  could  not  thereafter  be  induced 
to  sign.  He  alleges  that  on  or  about  January  21,  1905,  plain- 
tiff and  John  H.  Erbes  entered  into  a  conspiracy  to  defraud  and 
cheat  him  out  of  said  property,  and  that,  in  furtherance  of  the 
conspiracy,  John  H.  Erbes,  on  January  24,  1905,  pretended  to 
convey  the  property  to  Esther,  without  consideration.  Finally, 
he  avers  that,  since  the  decree  of  divorce,  Esther  has  had  no  in- 
terest of  any  nature  in  the  property,  and  asks  that  her  com- 
plaint be  dismissed,  and  for  equitable  relief  as  follows:  **That 
the  title  of  the  defendant  herein  in  and  to  the  said  property 
•  •  •  be  forever  quieted  as  against  all  claims  of  the  plaintiff, 
and  all  other  persons  claiming  by,  through  or  under  her." 

By  her  replication  plaintiff  sets  forth  that  the  original  pur- 
chase price  of  the  land  was  $2,000,  of  which  she  paid  $500  out 
of  her  separate  estate,  John  H.  Erbes  paid  $500,  and  the  bal- 
ance was  represented  by  a  mortgage  on  the  place,  which  is  still 
unpaid ;  that  at  the  time  of  the  purchase  it  was  agreed  that  John 
H.  Erbes  should,  for  convenience,  take  the  title  in  his  name  and 
hold  the  same  as  a  homestead,  one-half  thereof  being  actually 
the  property  of  the  plaintiff;  and  that  defendant  was  aware  of 
these  facts.  She  further  alleges  that  her  husband  never  sold  the 
property,  or  any  thereof,  to  defendant,  or  ever  put  him  in  pos- 
session thereof  otherwise  than  as  a  tenant,  or,  if  he  did,  that  he 
had  no  right  so  to  do.  She  denies  that  she  ever  had  any  knowl- 
edge that  defendant  made  any  such  claim  until  he  filed  his  an- 
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8wer  in  this  case.  She  then  prays  that  her  title  be  quieted  as 
against  the  defendant. 

The  cause  was  tried  to  a  jury,  the  court  submitting  five  spe- 
cial questions  and  a  general  verdict.  The  jury  found  that  John 
H.  Erbes  did  not  by  verbal  contract  sell  the  property  to  Smith ; 
that  Smith  did  not  enter  upon  the  land  in  reliance  upon  any 
such  verbal  contract  or  pursuant  thereto;  that  Smith  had  no- 
tice that  plaintiff  had  furnished  a  part  of  the  purchase  price 
of  the  property,  and  knew  that  plaintiff  was,  or  claimed  to  be, 
the  owner  of  an  interest  therein.  The  court  told  the  jury  by 
instruction  No.  9,  that,  if  they  found  for  the  plaintiff,  they 
should  fix  the  amount  of  damages,  and  that  they  had  the  privi- 
lege, in  their  discretion,  of  trebling  the  amount  so  found. 

In  reply  to  interrogatory  No.  5  the  jury  answered  that  the 
damages  should  be  trebled,  and  by  their  general  verdict  they 
found  for  the  plaintiff  and  assessed  her  damages  at  the  sum  of 
$1,590.  The  court  denied  defendant's  motion  to  set  aside  the 
findings  of  the  jury  and  make  findings  in  favor  of  the  defend- 
ant in  lieu  thereof,  and  thereupon  adopted  the  findings  of  the 
jury,  made  an  additional  finding  that  on  January  23,  1905, 
John  H.  Erbes  for  a  good  and  valuable  consideration  sold,  and 
by  proper  deed  in  writing  conveyed,  his  interest  in  the  real  es- 
tate described  in  the  complaint  to  plaintiff,  and  decreed  that  de- 
fendant take  nothing  by  his  answer,  **  equitable  counterclaim, 
or  alleged  cause  of  action  against  the  plaintiff";  that  plain- 
tiff is  the  sole  owner  in  fee  simple  of  the  lands  described,  and 
since  March,  1905,  has  been  entitled  to  exclusive  possession 
thereof,  and  that  her  title  and  right  thereto  is  good  and  valid  as 
against  any  and  all  claims  of  the  defendant;  and  that  she  have 
and  recover  of  defendant  the  sum  of  $1,590,  as  fixed  by  the 
jury,  together  with  her  costs^ 

Upon  defendant's  motion  for  a  new  trial,  the  court  made  an 
order  denying  the  same  on  condition  that  within  twenty  days 
plaintiff  file  consent  to  the  reduction  of  the  judgment  to  $530, 
which  consent  was  filed.  Defendant  appeals  from  the  judg- 
ment and  an  order  denying  him  a  new  trial. 
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Appellant  contends  that  the  evidence  is  insulBcient  to  sustain 
a  judgment  against  him  for  $530,  even  construing  it  most  fav- 
orably to  plaintiff.  We  cannot  agree  with  this  contention.  The 
evidence  was  conflicting,  but  we  are  inclined  to  the  opinion  that 
plaintiff  had  the  greater  weight  of  it,  so  far  as  substantive  tes- 
timony is  concerned.  Indeed,  defendant's  own  testimony  leaves 
in  one's  mind  doubts  as  to  what  the  bargain  really  was  as  con- 
tended for  by  him.  So  far  as  his  claim  that  the  amount  awarded 
by  the  jury,  to  wit,  $530,  is  greater  than  can  be  figured  out 
from  the  highest  estimates  given  by  plaintiff's  witnesses,  is  con- 
cerned, we  find  that  the  highest  values  placed  on  the  different 
buildings  and  fences  by  those  witnesses  aggregate  more  than  the 
sum  fixed  by  the  jury. 

Appellant  strenuously  argues  that  the  district  court  erred  in 
rendering  a  judgment  or  decree  for  plaintiff  for  the  possession 
of  the  land  and  quieting  her  title  thereto,  because,  as  he  says, 
the  pleadings  do  not  justify  such  a  decree,  the  cause  of  action 
stated  in  the  complaint  being  an  action  at  law  only,  and  it  be- 
ing apparent  from  the  allegations  thereof  that  at  the  time  the 
action  was  commenced,  the  defendant  was  still  entitled  to  the 
possession  of  the  lands  under  the  terms  of  his  lease.  The  only 
relief  demanded  in  the  complaint  is  a  judgment  for  money.  As 
a  defense  the  defendant  pleaded  an  equitable  title  to  the  land. 
There  is  nothing  in  the  answer  in  the  nature  of  an  affirmative 
cause  of  action  or  counterclaim.  Sections  690  and  691  of  the 
Code  of  Civil  Procedure  are  as  follows : 

**Sec.  690.  The  answer  of  the  defendant  must  contain:  1. 
A  general  or  specific  denial  of  each  material  allegation  of  the 
complaint  controverted  by  the  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to  form  a  belief,  or  a  specific 
admission  or  denial  of  some  of  the  allegations  of  the  complaint, 
and  also  a  general  denial  of  all  the  allegations  of  the  complaint 
not  specifically  admitted  or  denied  in  the  answer;  2.  A  state- 
ment of  any  new  matter  constituting  a  defense  or  counterclaim." 

**Sec.  691.  The  counterclaim,  specified  in  the  last  section, 
must  tend,  in  some  way,  to  diminish  or  defeat  the  plaintiff's  re- 
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covery,  and  must  be  one  of  the  following  causes  of  action  against 
the  plaintiff,  or,  in  a  proper  case,  against  the  person  whom  he 
represents,  and  in  favor  of  the  defendant,  or  of  one  or  more  de- 
fendants, between  whom  and  the  plaintiff  a  separate  judgment 
may  be  had  in  the  action:  1.  A  cause  of  action  arising  out  of 
the  contract  or  transaction,  set  forth  in  the  complaint,  as  the 
foundation  of  the  plaintiff's  claim,  or  connected  with  the  sub- 
ject of  the  action.  2.  In  an  action  on  contract,  any  other 
cause  of  action  on  contract,  existing  at  the  conmiencement  of  th& 
action." 

The  allegations  of  defendant's  answer,  if  proven,  constituted 
a  complete  defense  to  plaintiff's  claim  of  damages  for  waste.  It 
was  literally  a  statement  of  new  matter  constituting  a  defense 
and  contains  none  of  the  elements  of  a  counterclaim.  As  to 
whether  it  was  necessary  to  plead  the  same  affirmatively,  we  ex- 
press no  opinion.  It  is  a  contradiction  in  terms  to  say  that  a 
defendant  may  have  affirmative  relief  without  pleading  a  coun- 
terclaim or  counter-action  against  the  plaintiff,  because  there  is 
nothing  upon  which  to  base  the  judgment  or  decree.  It  will  be 
observed  that  the  counterclaim  must  be  a  *' cause  of  action" 
against  the  plaintiff.  Section  699  of  the  Code  of  Civil  Pro- 
cedure provides  that  each  defense  or  counterclaim  must  be  sepa- 
rately stated  and  numbered;  and  section  701  is  as  follows: 

**Sec.  701.  Where  the  defendant  deems  himself  entitled  to 
an  affirmative  judgment  against  the  plaintiff,  by  reason  of  a 
counterclaim  interposed  by  him,  he  must  demand  the  judgment 
in  his  answer." 

In  the  case  of  Hungarian  Hill  G.  M.  Co.  v.  Moses,  58  Cal.  168, 
cited  by  appellant,  the  court  says:  **The  answer  of  the  defend- 
ants contained  none  of  the  elements  of  a  cross-complaint,  as 
distinguished  from  a  defense  to  plaintiff's  action,  and  contained 
no  prayer  for  affirmative  relief,"  and  struck  out  that  part  of 
the  decree  quieting  defendant's  title,  although  plaintiff's  action 
was  brought  to  quiet  its  title.  In  the  case  at  bar  we  have  a  de- 
mand by  defendant  that  his  title  be  quieted,  but  a  demand  not 
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based  upon  a  properly  pleaded  cause  of  action  should  have  been 
disregarded. 

But  plaintiff  insists  that  this  cause  was  treated  in  the  trial 
court  as  an  action  in  equity,  and  therefore  should  be  so  treated 
here,  and  that  part  of  the  decree  quieting  her  title  allowed  to 
stand.  Cases  are  cited  to  the  effect  that  the  theory  upon  which 
a  case  is  tried  must  be  adhered  to  on  appeal.  But  that  is  not 
this  case.  The  objection  to  this  decree  is  that  it  adjudicates  a 
matter  not  iu  issue;  that  is  to  say,  it  grants  aflSrmative  relief  be- 
cause it  is  demanded  in  a  reply,  although  there  is  no  pleading 
upon  which  to  predicate  the  prayer  therefor.  It  is  also  un- 
doubtedly true,  as  contended  for  by  defendant,  that  according 
to  the  allegations  of  the  complaint,  his  lease  had  not  expired  at 
the  time  of  the  commencement  of  the  action. 

Appellant  assigns  error  upon  the  action  of  the  trial  court  in 
giving  the  following  instruction  to  the  jury,  the  same  being  a 
part  of  instruction  No.  3:  **You  are  further  instructed  that,  if 
the  said  John  H.  Erbes  did  not  sell  to  the  defendant  the  said 
land  on  or  about  the  9th  of  May,  1904,  as  claimed  in  his  answer, 
or  if  he  did  so  sell  to  him  on  or  about  said  time,  but  the  defend- 
ant has  not  made  lasting  and  valuable  improvements  upon  said 
land  between  the  9th  of  May,  1904,  and  the  23d  of  Jan- 
uary thereafter,  plaintiff  would  be  entitled  to  recover  at  least 
the  full  value  of  the  detriment  caused  to  said  land  by  the  re- 
moval by  the  defendant  of  any  of  the  buildings  referred  to  in 
the  complaint  from  said  land.'*  The  assignment  of  error  is  as 
follows:  **This  instruction  is  erroneous  because,  in  instructing 
the  jury  that  plaintiff  is  entitled  to  recover  at  least  the  full 
value  of  the  detriment  to  the  land,  the  jury  is  left  to  the  belief 
that  a  verdict  may  be  rendered  for  more  than  the  full  value  of  the 
detriment  to  the  land,  while,  in  fact,  plaintiff  should  have  been 
limited  to  the  recovery  of  the  full  value  of  the  detriment  of  the 
land.  Again,  there  is  no  evidence  to  sustain  such  an  instruc- 
tion, all  of  the  evidence  of  plaintiff  having  been  limited  to  the 
value  of  the  buildings  without  regard  to  the  question  of  the 
amount  of  detriment  done  to  the  real  estate  by  this  removal.'* 
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We  do  not  think  the  instruction  admits  of  the  first  construc- 
tion contended  for  by  defendant.  The  jury  surely  understood 
that  they  must  not  find  damages  in  excess  of  the  amount  of  detri- 
ment suffered  by  plaintiff.  An  inspection  of  the  complaint 
discloses  that  plaintiff's  claim  for  damages  was  based  upon  the 
alleged  actual  values  of  the  property  removed.  Her  witnesses 
testified  to  such  values.  Although  the  court  spoke  of  the  detri- 
ment to  the  land,  a  jury  of  American  citizens  must  have  known 
that  they  were  to  base  their  verdict,  if  for  the  plaintiff,  upon 
the  testimony  of  the  witnesses. 

Appellant  complains  of  the  action  of  the  court  in  sustaining 
an  objection  to  the  following  questions  propounded  to  his  wit- 
ness French,  viz.:  "Q.  I  will  ask  you  to  state  if  you  knew  the 
value  of  that  land  prior  to  the  ninth  day  of  May,  1904 1  Q.  What 
is  the  value  now!''  We  are  unable  to  discover  in  the  record 
any  objections  on  the  part  of  the  defendant  to  the  testimony  of 
the  plaintiff's  witnesses  as  to  the  value  of  these  buildings  and 
fences,  except  the  objection  that  they  had  not  shown  themselves 
qualified  to  testify.  Having  failed  to  object  to  the  evidence 
of  value  as  set  forth  in  the  complaint  and  proven  by  the  plain- 
tiff on  the  trial,  the  defendant  cannot  complain  that  he  was  not 
allowed  to  offer  evidence  of  the  value  of  the  land  before  and  af- 
ter he  removed  plaintiff's  improvements  and  substituted  his  own. 
Such  a  rule  as  is  contended  for  by  him  might  result  in  his  escap- 
ing liability  for  removing  improvements  that  plaintiff  needed 
and  valued,  and  putting  in  place  thereof  others  of  greater  in- 
trinsic value  that  plaintiff  had  no  use  for.  The  action  of  waste 
is  predicated  upon  an  injury  to  the  inheritance,  but  this  cause, 
at  the  trial,  seems  to  have  been  regarded  as  more  in  the  nature 
of  an  action  for  conversion  of  these  buildings  and  fences.  We 
have  searched  the  record  in  vain  for  any  objection  on  defend- 
ant's part  to  the  measure  of  damages  as  contended  for  by  the 
plaintiff. 

Defendant's  fifth  assignment  of  error  is  that  the  court  was 
wrong  in  sustaining  an  objection  to  a  question  propounded  to 
the  witness  Wendall  as  to  what  conversation  he  had  with  plain- 
Mont.,  Vol.  35 — i 
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tiff's  husband.  John  H.  Erbes  was  only  a  witness  in  the  case. 
No  conspiracy  to  defraud  the  defendant  was  proven,  and  no 
foundation  had  been  laid  for  impeaching  him. 

Again,  the  witness  Vennum  was  asked:  **What  did  he  say  to 
you  regarding  that  and  that  she  owned  an  undivided  half  in- 
terests A.  He  never  said  anything  of  that  kind.  Q.  I  asked 
you  what  he  did  say  as  to  the  ownership  of  his  or  her  interests" 
To  this  latter  question  the  court  sustained  an  objection,  and  ap- 
pellant cites  section  3125  of  the  Code  of  Civil  Procedure,  and 
contends  that  the  question  was  a  proper  one,  as  calling  for  the 
declaration  of  a  former  owner  while  holding  the  title.  The  dif- 
ficulty with  appellant's  position  lies  in  the  fact  that  no  oiler  of 
proof  was  made,  and  we  are  unable  to  say,  from  a  mere  reading 
of  the  question,  that  it  called  for  any  information  that  would 
assist  the  court  or  jury  in  arriving  at  a  decision. 

Appellant  then  proceeds,  on  page  16  of  his  printed  brief,  as 
follows:  '*The  court  erred  in  sustaining  the  objection  to  the  of- 
fering in  evidence  of  Exhibits  E  and  P  (Tr.  119).  The  memo- 
randa sought  to  be  introduced  was  made  at  the  time  the  bar- 
gain was  made,  and,  under  the  provisions  of  section  3121  of  the 
Code  of  Civil  Procedure,  we  think  that  that  memoranda  of  the 
trade,  made  right  at  the  time,  was  competent  evidence  as  a  part 
of  the  res  gestae.*'  We  cannot  find  Exhibits  E  and  P  in  the 
record.  Section  3121  of  the  Code  of  Civil  Procedure  seems  to 
refer  to  an  entirely  different  subject  and  is  evidently  a  wrong 
citation.  It  will  be  noted,  however,  from  reading  defendant's 
testimony,  that  the  jury  was  fully  informed  as  to  when,  where, 
and  under  what  circumstances  these  memoranda  were  made,  to- 
gether'with  their  contents,  so  that,  in  effect,  they  had  before 
them  everything  asked  for  by  the  defendant,  except  the  privi- 
lege of  a  physical  inspection  of  the  writings.  We  cannot  say, 
having  before  us  no  other  evidence  than  the  jury  had,  that  de- 
fendant was  in  any  way  prejudiced  by  the  refusal  of  the  court 
to  admit  these  exhibits,  formally,  in  evidence. 
•  In  our  opinion,  the  cause  should  be  remanded  to  the  district 
court  of  Cascade  county,  with  instructions  to  modify  the  judg- 
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ment  herein  by  striking  therefrom  the  portions  designated  as 
conclusions  of  law,  and  all  other  portions  relating  to  the  title 
to  the  premises,  leaving  therein  only  that  part  wherein  it  is 
adjudged  that  plaintiff  have  and  recover  of  defendant  the  sum 
of  $530  as  damages,  together  with  her  costs.  When  so  modified, 
the  judgment  will  stand  affirmed,  each  party  paying  his  own 
costs  of  this  appeal.    And  it  is  so  ordered. 

Modified  and  affirmed. 

Mr.  Chief  Justice  Brantlt    and  Mr.  Justice  Holloway 
concur. 

Rehearing  denied  February  26,  1907. 


STATE,  Relator,  v.  DISTRICT  COURT  OP  SECOND  JU- 
DICIAL  DISTRICT  et  al.,  Respondents. 

(No.  2,396.) 

(Submitted  January  21,  1907.     Decided  January  28,  1907.) 

(88  Pac.  564.) 

Habeas  Corpus — District   Courts — Jurisdiction — CoJistitutiovr-^ 
Certiorari. 

Habeas  Corpus — District  Courts — Jurisdiction. 

1.  The  jurisdiction  granted  to  district  courts  and  their  judges  to 
issue  the  writ  of  habeas  corpus,  by  Article  VIII,  section  11  of  the 
Constitution,  **on  petition  by,  or  on  behalf  of,  any  person  held  in  ac- 
tual custody  in  their  respective  districts,'*  is  exclusive;  and  the  power 
of  a  district  judge  to  inquire  into  the  legality  of  the  detention  of 
persons  in  custody  is,  therefore,  confined  to  cases  where  the  com 
plainant,  who  seeks  his  release,  is  so  detained  within  the  boundaries 
of  the  district  over  which  such  judge  presides. 

Same — Judicial  Districts — Absence  of  Judge. 

2.  Where  the  judge  of  a  judicial  district,  within  the  confines  of 
which  a  person  imprisoned  seeks  to  have  the  legality  of  his  incarcera- 
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tion  detennined  bj  writ  of  habeas  corfms,  is  absent  from  the  ptate. 
and  no  judge  temporarily  presides  over  such  court,  the  application 
should  be  made  to  the  supreme  court  or  a  justice  thereof  and  not  to  a 
district  judge  in  another  district. 
Same — Refusal  of  Writ  in  District  Court — Application  to  Supreme  Court. 
3.  Obiter:  A  person  claiming  to  be  illegally  deprived  of  his  liberty 
may,  after  an  adverse  ruling  on  his  petition  for  writ  of  hdbeca  corpus 
in  the  district  court,  apply  to  the  suilreme  court  to  have  his  rights  again 
inquired  into. 

Original  application  for  writ  of  certiorari  by  the  state,  to  the 
district  court  of  the  second  judicial  district  and  the  Honorable 
Qeorge  M.  Bourquin,  a  judge  thereof,  to  review  an  order  in 
habeiM  corpus  proceedings.     Order  annulled. 

Mr.  Albert  J.  Galen,  Attorney  General,  Mr,  E,  M.  Hall, 
Assistant  Attorney  General,  and  Mr.  Jas.  E.  Murray,  for  Relator. 

Messrs.  Maury  &  Eogevoll,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Certiorari.  On  October  13, 1905,  one  Andrew  Fairgraives  was 
charged  on  information  by  the  county  attorney  of  Silver  Bow 
county  with  the  crime  of  willfully  and  maliciously  assaulting  one 
Annie  Rhudy  with  corrosive  acids  and  caustic  chemicals,  with 
intent  to  injure  the  flesh  and  disfigure  the  body  of  said  Annie 
Rhudy.  This  crime  is  by  the  statute  made  a  felony,  and  is 
punishable  by  imprisonment  in  the  state  prison  for  a  term  of 
not  less  than  one  or  more  than  fourteen  years.  A  trial  upon 
this  charge  resulted  in  a  verdict  of  guilty  on  February  26,  1906. 
On  March  3d  the  court  entered  its  judgment  inflicting  the  ex- 
treme penalty.  Thereupon  Fairgraives  was  committed  to  the 
state  prison  at  Deer  Lodge,  in  Powell  county.  Powell  county  is 
included  in  the  third  judicial  district.  Silver  Bow  county  con- 
stitutes the  second  district. 

On  December  11,  1906,  through  his  attorneys,  Maury  &  Hoge- 
voll,  Fairgraives  presented  his  petition  for  a  writ  of  habeas  car- 
pus to  the  Honorable  George  M.  Bourquin,  one  of  the  judges  of 


35  Mont  J  State  v.  District  Court  et  al.  53 

the  second  district,  holding  court  in  Silver  Bow  county,  com- 
plaining that  his  detention  in  the  state  prison  by  the  contractors 
in  charge  was  illegal,  and  asking  that  he  be  diseharged  there- 
from. The  writ  was  issued  and  the  prisoner  was  thereafter  pro- 
duced before  the  court  in  Butte.  After  a  hearing  on  the  re* 
turn  of  the  contractors,  the  court  concluded  that  the  verdict  re- 
turned by  the  jury  at  the  conclusion  of  the  trial,  wherein  the 
conviction  was  had,  in  effect  found  the  complainant  guilty  of 
simple  assault  only,  and  that  the  judgment  imposing  imprison- 
ment in  the  state  prison  was  void.  It  therefore  ordered  that  the 
complainant  be  released  therefrom,  but  that  he  be  delivered  to 
the  sheriff  of  Silver  Bow  county  to  be  held  in  custody  in  the 
county  jail  until  such  time  as  might  be  fixed  by  the  jud^'e  of 
the  department  of  that  court  wherein  the  trial  had  been  had, 
for  proper  judgment  upon  the  verdict.  Thereupon  the  attorney 
general  made  this  application  to  have  the  order  of  release  an- 
nulled, on  the  ground  that  the  court  was  without  jurisdiction 
and  that  the  order  of  release  is  void.  His  contention  proceeds 
upon  the  assumption  that  the  jurisdiction  of  district  courts  to 
inquire  into  the  legality  of  the  detention  of  persons  held  in  cus- 
tody is  confined  exclusively  to  cases  arising  in  their  respective 
districts;  hence,  that  neither  the  district  court  of  Silver  Bow 
county,  constituting  the  second  district,  nor  a  judge  thereof, 
while  presiding  in  that  district,  may  issue  the  writ  at  all  upon 
petition  of  one  imprisoned  at  a  place  within  the  limits  of  the 
third  district. 

While,  under  the  Constitution,  district  courts  and  their  judges 
are  authorized  to  issue  the  writ  of  hahem  corpus,  that  instrument 
provides  that  they  may  issue  it  **on  petition  by,  or  on  behalf  of, 
any  person  held  in  actual  custody  in  their  respective  districts." 
(Const.,  Art.  VIII,  sec.  11.)  In  view  of  the  rule  of  construction 
applicable,  that  all  the  provisions  of  the  Constitution  must  be 
construed  as  mandatory  and  prohibitory,  **  unless  by  express 
words,  they  are  declared  to  be  otherwise'*  (Const.,  Art.  Ill,  sec. 
29),  the  power  of  these  courts  does  not  extend  to  cases  such  as 
the  one  in  question.     The  grant  of  jurisdiction   is  exclusive, 
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and,  even  though  the  contractors  in  charge  of  the  prison  pro- 
duced the  prisoner  in  obedience  to  the  command  of  the  writ, 
they  were  neither  bound,  nor  had  they  any  right,  to  do  ao.  The 
power  to  issue  the  writ  in  the  particular  case  being  exclusive,  the 
power  to  hear  and  determine  the  merits  of  the  application  is  also 
exclusive,  and,  since  the  power  to  issue  the  writ  is  not  granted, 
any  order  made  in  the  premises  was  without  jurisdiction  and 
void. 

The  application  should  have  been  made  to  the  district  court 
of  the  third  district  or  to  its  judge,  or  to  another  judge  presiding 
over  the  court  in  that  district,  for  the  time  being,  if  such  were 
the  case,  for  under  such  circumstances  the  presiding  judge  has 
all  the  powers  of  the  resident  judge.  Nor  did  the  absence  of 
the  judge  of  the  third  district  from  the  state,  as  is  alleged  in  the 
petition,  authorize  the  court  or  judge  sitting  in  the  second  dis- 
trict to  interfere.  The  Constitution  does  not  provide  for  an 
emergency  of  this  kind,  except  as  hereafter  appears. 

Under  the  rule  adhered  to  by  this  court  since  the  adoption  of 
the  Constitution,  by  which  it  takes  original  jurisdiction  of  cases 
where  the  application  may  not,  for  any  reason,  be  made  to  the 
proper  district  court  in  the  first  instance,  the  application  should 
have  been  made  to  this  court,  and  the  absence  of  the  judge  of 
the  third  district  would  have  been  a  sufficient  rekson  for  this 
court  to  act.  An  adverse  ruling  upon  such  an  application  by  a 
district  court  is,  however,  not  conclusive  of  the  complainant's 
rights,  for,  while  he  has  not  the  right  of  appeal  {State  ex  rel. 
Jctckson  V.  Kennie,  24  Mont.  45,  60  Pac.  589),  nor  may  apply 
to  a  court  or  judge  of  another  district,  he  may  apply  to  this 
court,  or  a  justice  thereof,  to  have  his  rights  again  determined. 
(Const.,  Art.  VIII,  sec.  3.)  In  such  case  this  court  or  any 
justice  thereof  to  whom  application  is  made  may  determine 
the  merits,  or  the  writ  may  be  made  returnable  before  any  dis- 
trict court,  or  its  judge,  in  the  state.  But  it  is  only  on  applica- 
tion to  this  court,  or  a  justice  thereof,  and  by  the  direction  of 
the  court,  or  a  justice  thereof,  that  any  other  district  court, 
or  its  judge,  than  the  resident,  or  presiding,  judge,  in  the  par- 
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ticular  district  may  hear  and  determine  the  application.  In 
view  of  these  provisions,  the  conclusion  that  the  order  made  by 
Judge  Bourquin  is  void  seems  inevitable. 

But  counsel  for  defendant  say  that  this  court  has,  in  effect, 
said  that  the  petitioner  may  exhaust  the  judicial  power  of  the 
state  by  successive  applications  to  all  the  courts  in  the  state,  and 
cite  State  ex  rel.  Jackson  v.  Kennie,  supra,  in  support  of  this  con- 
tention. The  case  is  not  in  point.  In  that  case  this  court  con- 
sidered the  question  whether  the  petitioner  or  complainant  had 
an  appeal  to  this  court  from  an  adverse  decision  on  applica- 
tion for  the  writ  to  a  district  court.  This  question  was  decided 
in  the  negative,  on  the  grounds  that  such  a  decision  is  not  a  final 
judgment  concluding  the  rights  of  the  complainant,  and  that 
the  statute  does  not  provide  for  an  appeal.  During  the  course 
of  the  discussion  the  opinion  quotes  an  excerpt  from  Church  on 
Habeas  Corpus  (sec.  386),  to  the  point  that  the  decisions  of  dis- 
trict courts  are  not  res  ad  judicata,  but  the  extent  of  the  juris- 
diction of  these  courts  was  not  discussed  or  even  referred  to. 

The  district  court  should  have  refused  the  writ.  As  it  is,  its 
order  must  be  annulled,  and  the  complainant  returned  to  the 
custody  of  the  contractors  in  charge  of  the  state  prison. 

Annidled. 

Mr.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 
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|36     6^  FRANK,  Appellant,  v.  SYMONS,  Respondent. 

S      3731  (No.  2,342.) 

(Submitted  January  10,  1907.     Decided  January  28,  1907.) 
(88  Pac.  561.) 

Claim  and  Delivery — Evidence — Cross-examination — Burden  of 
Proof— Instructions — Gifts — Appeal — Orders — Verdict — Sur^ 
plxisage. 

Claim  and  Delivery — Evidence — Cross-examination — ^Witnesses — Interest    in 
Litigation. 

1.  A  \ntness,  in  an  action  in  claim  and  delivery  brought  to  recover 
possession  of  a  mare  and  colt,  testified  that  he  had  purchased  the  mare 
from  a  former  husband  of  defendant  and  thereafter  resold  her  to 
plaintiff,  and  that  his  only  interest  in  the  case  was  that  of  a  witness. 
On  cross-examination  he  was  asked  whether,  if  it  should  turn  out 
that  his  vendor  was  not  the  owner  of  the  mare  at  the  time  of  the  sale, 
he  would  not  have  to  * '  make  good ' '  to  the  actual  owner.  Held,  to  have 
been  prorer  cross-examination;  the  interest  of  a  witness  in  the  result 
of  the  litigation  being  always  a  proper  subject  of  inquiry. 

Same — Burden  of  Proof — Instructions. 

2.  In  claim  and  delivery  the  burden  of  proving  that  at  the  time 
of  the  commencement  of  the  action  he  was  the  owner  or  entitled  to 
the  possession  of  the  property  in  dispute,  and  that  defendant  wrong- 
fully took  the  same  from  him,  rests  upon  plaintiff,  notwithstanding 
affirmative  allegations  of  ownership  in  defendant's  answer;  and  an  in- 
struction to  that  effect  was  correct. 

Same — Live  Stock — Increase — Ownership — Instructions. 

3.  The  court  correctly  instructed  the  jury  under  Civil  Code,  section 
1170,  in  an  action  in  claim  and  delivery  to  recover  possession  of  a 
mare  and  colt,  that  if  the  mare  had  been  given  to  defendant,  verdict 
should  be  for  her  for  the  possession  of  the  animal  **and  for  any  in- 
crease or  offspring  thereof,  *' — even  though  plaintiff  was  in  the  actual 
possession  of  the  dam  at  the  time  the  colt  was  foaled  and  when  de- 
fendant took  both  animals. 

Same — Estrays — Gift — Title. 

4.  Where  a  mare  had  been  given  to  defendant  (to  recover  which 
plaintiff  brought  an  action  in  claim  and  delivery),  by  one  who  had 
taken  up  the  animal  as  an  estray,  the  donee's  title  was  good  as 
against  everyone  except  the  true  owner;  and  plaintiff  was  in  no  posi- 
tion to  complain  that  the  donor,  having  failed  to  comply  with  the  stat- 
ute regulating  the  disposition  of  estrays,  could  not  make  a  valid 
gift  of  the  animaL 

Appealable  Orders — Correcting  Verdict. 

5.  An  order  of  the  district  court  correcting  the  verdict  in  a  civil  action 
is  not  one  of  those  orders  enumerated  in  section  1722  of  the  Code 
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of  Civil  Procedure,  as  amended   (SeBsion  Laws,  1899,  p.  146),  from 
which  an  appeal  may  be  taken. 
Order  Correcting  Verdict — ^How  Beviewable. 

6.  Under  Code  of  Civil  Procedure,  section  1742,  an  order  correcting 
a  venUct  maj  be  reviewed  on  appeal  from  the  judgment. 

Claim  and  Delivery — Value  of  Property — Admissions  in  Pleadings — ^Verdict 
— Surplusage. 

7.  To  the  extent  of  the  admissions  in  the  pleadings,  both  court  and 
jury  are  bound  by  them.  Therefore,  where  in  an  action  in  claim  and 
delivery  the  pleadings  admitted  the  value  of  the  property  in  contro- 
versy to  be  $250,  that  portion  of  the  verdict  fixing  the  value  at  $100 
was  surplusage  and  inoperative,  and  in  correcting  the  verdict  by  strik- 
ing out  the  value  fixed  by  the  jury  and  fixing  it  at  the  value  admitted, 
the  court  did  not  commit  error. 

Appeal  from  Bisiriqi  Court,  Silver  Bow  County;  John  B. 
HcCleman,  Judge. 

Action  by  John  G.  Frank  against  Mrs.  Peter  Symons,  alias 
Mrs.  Basilio  Symons.  From  a  judgment  for  defendant,  an  or- 
der denying  him  a  new  trial,  and  an  order  correcting  the  ver- 
dict, plaintiff  appeals.     AflBrmed. 

Messrs,  Carroll,  Barta  &  Barta,  for  Appellant. 

Can  a  person  make  a  valid  gift  of  an  estray,  without  first 
having  obtained  title  in  accordance  with  the  law!  We  submit 
not.  It  is  an  essential  part  of  a  gift  that  the  donor  has  the  right 
and  ownership  of  the  thing  given,  or  an  equitable  interest  there- 
in. A  finder  of  an  estray  must  follow  the  Code  before  acquir- 
ing title  to  the  property.  (Pol.  Code,  sees.  2900-2903.)  There 
must  be  an  actual  or  symbolical  delivery  of  the  thing  given. 
(Civ.  Code,  sec.  1551.)  Gifts  between  persons  standing  in  con- 
fidential relations  are  prima  facie  void.  (14  Am.  &  Eng.  Ency. 
of  Law,  2d  ed.,  1011,  and  cit.)  Verdict  unauthorized  by  evi- 
dence will  be  set  aside.  {Baldwin  v.  Webb,  121  Ga.  416,  49 
S.  E.  265;  James  Clark  Dis.  Co,  v.  Bauer,  56  W.  Va.  249,  49  S. 
E.  160;  St.  Paul  Broom  Co.  v.  Kemp,  125  Wis.  138,  103  N.  W. 
259.)  A  verdict  should  not  be  for  a  smaller  sum  than  an  amount 
conceded.  {Farry  v.  Shea  (N.  J.  L.),  59  Atl.  21.)  A  compro- 
mise verdict  cannot  be  sustained,     (Meyers  v.  Zucker,  91  N.  Y. 
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Supp.  358.)  And  this  under  a  statute  authorizing  a  new  trial 
for  insuflSciency  of  evidence.  (Clark  v.  Oreat  Northern  By.  Co., 
37  Wash.  537,  79  Pac.  1108.) 

The  court  may  correct  mere  formal  mistakes  in  the  verdict  so 
as  to  make  it  legally  express  what  the  jury  intended;  but  the 
court  cannot  in  any  way  change  or  modify  the  intention  of  the 
jury.  If  it  is  erroneous  the  court  may  set  it  aside,  but  cannot 
modify  it.  (Cobbey  on  Replevin,  2d  ed.,  sec.  1055,  citing  />oi>- 
aldson  v.  Johnson,  2  Chand.  (Wis.)  160;  Coit  v.  Waples,  1  Minn. 
134;  Frazier  v.  Laughlin,  1  Gilm.  347;  O'Brien  v.  Palmer,  49 
111.  73;  O'Keefe  v.  Kellogg,  15  111.  351;  Osgood  v.  McConnell,  32 
111.  75 ;  Thompson  v.  Button,  14  Johns.  86 ;  Hinckley  v.  West,  4 
Gilm.  136;  Moore  v.  Devol,  14  Iowa,  112;  Wallace  v.  EiUiard,  7 
Wis.  627;  Dunbar  v.  Bittle,  7  Wis.  144;  Ford  v.  Ford,  3  Wis. 
399 ;  Phipps  V.  Taylor,  15  Or.  489,  16  Pac.  171.) 

The  value  of  the  property  is  a  substantial  part  of  the  verdict 
Error  in  substance  cannot  be  corrected  by  motion.  If  the  court, 
instead  of  having  the  verdict  corrected  by  the  jury,  attempt  to 
correct  it  by  the  judgment,  and  go  beyond  the  verdict,  it  is  error. 
(Estee  on  Pleading,  4th  ed.,  sec.  4691;  citing  Brush  v.  Kohn,  9 
Bosw.  589;  Ross  v.  Austill,  2  Cal.  183.  See,  also,  Morris  v. 
Burke,  15  Mont.  214,  38  Pac.  1065.) 

Mr.  C.  N.  Davidson,  for  Respondent. 

So  far  as  the  verdict  goes  beyond  the  issues  presented  by  the 
pleadings  it  is  inoperative  and  void.  (22  Ency.  of  PI.  &  Pr. 
978;  Ellis  V.  State,  141  Ind.  357;  29  Am.  &  Eng.  Ency.  of  Law, 
1026,  cases  cited.)  '*If  the  jury  include  a  provision  as  to  costs, 
as  that  the  successful  party  pay  them,  or  that  the  costs  be 
equally  divided,  or  that  each  party  pay  his  own  costs,  the  pro- 
vision as  to  costs  is  surplusage  and  the  verdict,  if  satisfactory 
in  the  other  respects,  will  be  supported.*'  (22  Ency.  of  PI.  & 
Pr.  979;  Hodge  v.  People,  78  111.  App.  378;  Nation  v.  Littler, 

59  Kan.  773,  52  Pac.  96;  Lincoln  v.  Hapgood,  11  Mass.  358; 
Parkison  v.  McQuaid,  54  Wis.  473,  11  N.  W.  682.) 
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The  verdict  in  this  caae  was  clearly  in  favor  of  the  defendant 
for  a  return  of  the  property  and  damages  for  its  detention. 
It  need  not  find  the  value  of  the  property.  (Wheeler  v.  Jones, 
16  Mont.  87,  40  Pac.  77 ;  Eynes  v.  Barnes,  30  Mont.  25,  75  Pac. 
523;  Code  Civ.  Proc,  sec.  1103.)  In  replevin,  as  in  other  cases, 
verdicts  will  be  considered  and  construed  together  with  the 
pleadings,  and  it  will  suffice  to  sustain  a  judgment  if  the  facts 
found  by  the  verdict  and  those  admitted  in  the  pleadings,  when 
construed  together,  show  what  a  judgment  should  be.  {Fletcher 
V.  Nelson,  6  N.  Dak.  94,  69  N.  W.  53 ;  Ela  v.  Bankes,  37  Wis.  89 ; 
Brookover  v.  Esterly,  12  Kan.  149 ;  Blankensteel  v.  Roosman,  44 
Wis.  550.)  The  power  of  the  trial  court  to  amend  the  verdict 
in  the  respect  complained  of  is  ample  and  supported  by  abundant 
authority.  {Fletcher  v.  Nelson,  supra;  Hodgkins  v.  Mead,  119 
N.  Y.  166,  23  N.  E.  559;  Schweitzer  v.  Connor,  57  Wis.  177,  14 
N.  W.  922;  Clark  v.  Lude,  63  Hun,  363,  18  N.  Y.  Supp.  271; 
2  Thompson  on  Trials,  sec.  2642;  Clark  v.  Lamb,  8  Pick.  415,  19 
Am.  Dec.  332.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

The  plaintiff  brought  this  action  in  claim  and  delivery  to  re- 
cover the  possession  of  a  mare  and  yearling  colt  of  the  alleged 
value  of  $250,  and  for  damages  for  the  wrongful  taking  and 
detention  of  the  same  by  the  defendant.  The  answer  denies  the 
allegations  of  the  complaint,  except  as  to  the  value  of  the  prop- 
erty, which  value  is  admitted  to  be  $250.  The  answer  also  al- 
leges that  the  defendant  was  at  the  time  of  the  commencement 
of  the  action  the  owner  and  entitled  to  the  possession  of  the  prop- 
erty, and  prays  for  a  return  of  the  same,  and  for  damages  for 
its  detention  by  the  plaintiff  from  the  time  it  was  taken  under 
the  proceedings  in  this  action. 

The  cause  was  first  tried  in  a  justice  of  the  peace  court  where 
judgment  in  favor  of  plaintiff  was  rendered.  The  defendant 
appealed  to  the  district  court  of  Silver  Bow  county,  where  the 
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cause  was  tried  to  the  court  sitting  with  a  jury.  The  following 
verdict  was  returned:  '*We,  the  jury  in  the  above-entitled  case, 
find  for  the  defendant,  and  we  find  the  value  of  the  property 
in  controversy  to  be  $100,  and  that  the  defendant  is  entitled  to 
a  return  thereof  from  the  plaintiff.  We  also  find  for  the  de- 
fendant in  the  sum  of  $40  damages  for  the  taking  and  detention 
of  said  property  by  plaintiff."  Counsel  for  defe^dant  moved 
the  court  to  strike  from  the  verdict  the  finding  that  the  value 
of  the  property  was  $100,  and  to  render  judgment  in  favor  of 
the  defendant  for  the  return  of  the  property  or  for  the  ad- 
mitted value — $250 — ^in  case  return  could  not  be  made,  and  for 
the  damages  found  by  the  jury  for  the  wrongful  detention  of 
the  property  by  the  plaintiff.  This  motion  was  sustained  and 
judgment  entered.  From  the  judgment  and  an  order  overrul- 
ing his  motion  for  a  new  trial,  the  plaintiff  appeals.  There  is 
also  an  attempted  appeal  from  the  order  of  the  court  correcting 
the  verdict. 

The  specifications  of  error  urged  in  this  court  are:  (1)  The 
order  of  the  court  overruling  plaintiff's  objection  to  a  question 
asked  the  witness  Campana  on  his  cross-examination;  (2)  the 
giving  of  instruction  No.  1;  (3)  the  giving  of  instruction  No. 
3,  and  the  refusal  of  the  court  to  give  plaintiff's  requested  in- 
struction No.  11;  (4)  insufficiency  of  the  evidence  to  sustain  the 
verdict;  and  (5)  the  order  of  the  court  correcting  the  verdict. 

1.  Constant  Campana  was  a  witness  called  by,  and  who  testi- 
fied on  behalf  of,  the  plaintiff.  He  testified  that  he  purchased 
the  mare  in  controversy  from  Basil  Symons,  who  at  the  time  of 
the  purchase  was  the  husband  of  this  defendant,  and  that  soon 
thereafter  he  sold  her  to  the  plaintiff,  Frank.  In  answer  to  a 
question  propounded  by  coun^^el  for  plaintiff,  he  testified  that 
he  had  no  interest  in  the  case  other  than  that  of  a  witness.  On 
his  cross-examination  he  was  asked  this  question:  **Q.  Now,  if 
Mr.  Symons  does  not  turn  out  to  be  the  owner  of  this  mare,  you 
will  have  to  make  good  to  Mr.  Frank,  will  you  nott"  This 
question  was  objected  to  as  calling  for  a  conclusion  of  the  wit- 
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ness.    The  objection  was  overruled,  and  error  is  predicated  upon 
the  ruling  of  the  court. 

The  interest  of  a  witness  in  the  result  of  the  litigation  is 
always  a  proper  subject  of  inquiry.  (30  Ency.  of  Law,  2d  ed., 
1094,  and  cases  cited.)  The  apparent  object  of  the  question  pro- 
pounded to  the  witness  Campana  was  to  show  that  he  appreci- 
ated the  fact  that  he  might  become  liable  to  plaintiff,  Frank, 
if  it  should  be  determined  that  Basil  Symons  did  not  have 
any  title  to  the  mare  in  dispute  at  the  time  he  sold  her  to 
Campana.     The  ruling  of  the  court  was  correct. 

2.  The  court  gave  instruction  No.  1,  as  follows :  *  *  The  jury  is 
instructed  that  this  is  an  action  in  claim  and  delivery  for  the 
possession  of  the  property  described  in  the  complaint,  and  that, 
before  the  plaintiff  can  prevail  in  this  action,  it  is  incumbent 
upon  him  to  prove,  by  a  preponderance  of  the  evidence,  that,  at 
the  time  of  the  commencement  of  the  action,  he  was  the  owner 
of  said  property  described  in  the  complaint,  or  was  entitled  to 
the  immediate  possession  thereof,  and  he  must  further  prove  by 
a  preponderance  of  the  evidence  that  the  defendant  wrongfully 
took  the  property  in  question.''  Contention  is  made  that  this 
instruction  does  not  correctly  state  the  law  as  to  the  burden  of 
proof. 

According  to  the  allegations  of  the  complaint,  the  cause  of 
action  arose  from  the  wrongful  taking  of  the  property  by  the 
defendant.  The  allegations  of  the  complaint  are  denied  in  the 
answer.  The  affirmative  allegations  of  ownership  of  defendant 
did  not  add  anything  to  the  answer,  for,  under  the  denials,  she 
could  have  shown  ownership  in  herself.  The  burden  of  proof 
was,  therefore,  upon  the  plaintiff  to  show,  that,  at  the  time  of  the 
conunencement  of  the  action,  he  was  the  owner  or  entitled  to 
the  possession  of  the  property,  and  that  defendant  wrongfully 
took  the  same  from  him.  {Oallick  v.  Bordeaux,  31  Mont.  328, 
78  Pac.  583.)  Instruction  No.  1  correctly  states  the  law  as  to 
the  burden  of  proof. 

3.  Instruction  No.  3,  given  by  the  court,  in  effect  told  the 
jury  that,  if  they  believed  from  the  evidence  that  the  mare  in 
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question  had  been  given  to  the  defendant,  then  no  subsequent 
act  of  the  donor  could  revoke  the  gift  or  affect  her  title,  and 
the  verdict  should  be  for  the  defendant  for  the  possession  of  the 
mare  "and  for  any  increase  or  offspring  thereof."  Objection 
is  made  to  that  portion  of  the  instruction  quoted.  The  argument 
advanced  in  support  of  the  objection  is  that,  as  the  mare  was 
in  foal  when  plaintiff,  Frank,  purchased  her  from  Campana 
and  the  colt  was  foaled  on  Frank's  premises  and  had  been 
raised  by  him  up  to  the  time  the  defendant  took  both  mare 
and  colt  the  general  rule  has  no  application  in  this  instance, 
and  Maize  v.  Bowman,  93  Ky.  205,  19  S.  W.  589,  17  L.  R.  A. 
81,  is  cited  in  support  of  the  proposition  that  the  increase  of 
live  stock  belongs  to  the  owner  of  the  dam  at  the  time.  This  is 
the  general  rule  embodied  in  our  Civil  Code,  section  1170,  and 
in  the  instruction  of  the  court  given  above. 

Presumably,  appellant's  contention  is  founded  upon  the 
theory  that,  as  appellant,  Frank,  was  in  actual  possession  of  the 
dam  at  the  time  the  colt  was  foaled,  such  possession  carried  with 
it  the  presumption  of  ownership  to  the  mare  and  therefore  to 
the  colt.  But  this  presimiption  is  a  disputable  one,  and  the  title 
to  the  dam  was,  in  fact,  the  point  directly  in  issue.  The  court 
properly  instructed  the  jury  that,  if  in  fact  the  dam  belonged  to 
the  defendant,  then,  under  the  facts  disclosed  by  this  record, 
ownership  of  the  colt,  the  issue  of  the  mare,  was  in  the  defend- 
ant as  a  matter  of  course.  For  the  same  reason  the  court  prop- 
erly refused  the  plaintiff's  requested  instruction  No.  11. 

There  is  nothing  in  the  record  to  support  the  theory  that 
the  plaintiff  Frank  was  a  hirer  of  the  dam,  and  therefore  sec- 
tion 2601  of  the  Civil  Code  has  no  application. 

4.  It  is  contended  that  the  evidence  is  insufficient  to  sustain 
the  verdict.  The  evidence  tends  to  show  that  the  mare  was  taken 
up  as  a  colt  in  January,  1901;  that  at  the  time  she  was  "a  little 
starved  to  death  colt";  that  Basil  Symons,  who  took  up  the 
colt,  gave  her  to  this  defendant ;  that  the  colt  was  kept  at  their 
place  until  the  following  spring  and  then  moved  to  the  prem- 
ises of  Mrs.  Sjmaons'  mother.     In  June,  1901,  Symons  moved  all 
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of  his  property,  except  this  colt  and  some  calves,  to  another  place, 
and  in  the  fall  of  1901  removed  the  calves,  but  left  this  mare 
in  the  possession  of  this  defendant  at  her  mother's  ranch  until 
some  time  in  the  fall  of  1902,  when  he  took  the  mare,  and  later 
sold  her  to  the  witness  Campana. 

Counsel  for  appellant  contends  that  Basil  Symons  could  not 
make  a  valid  gift  of  this  mare  to  his  wife,  for  the  reason  that 
the  property  was  an  estray,  and  the  statute  relating  to  estrays 
was  not  complied  with  in  order  f o  vest  title  in  Symons.  But  the 
validity  of  a  gift  does  not  depend  upon  the  magnitude  of  the 
donor's  title.  An  estray  is  essentially  lost  property,  and  the 
finder  has  a  good  title  thereto  as  against  everyone  but  the  true 
owner,  and  in  this  instance  Basil  Symons  could  convey  by  gift 
whatever  title  he  had,  and  his  donee  would  likewise  have  title 
superior  to  that  of  everyone  except  the  true  owner.  (Durfee 
V.  Janes,  11  R.  I.  588,  23  Am.  Rep.  528 ;  Hamaker  v.  Blanchardy 
90  Pa.  377,  35  Am.  Rep.  664;  Bowen  v.  Sullivan,  62  Ind.  281,  30 
Am.  Rep.  172.  See,  also,  note  to  Brandon  v.  HuntsvUle  Bank, 
1  Stew.  (Ala.)  320,  18  Am.  Dec.  48.) 

While  the  evidence  is  not  very  clear  or  convincing  upon  the 
question  of  the  gift  of  this  mare  by  Basil  Symons  to  the  de- 
fendant, we  think  it  is  suflBcient  to  go  to  the  jury,  and,  the  jury 
having  returned  a  verdict  in  defendant's  favor,  and  the  district 
court  having  considered  this  question  on  the  motion  for  a  new 
trial,  and  having  denied  that  motion,  we  cannot  say  that  a 
different  result  should  have  been  reached,  or  that  the  evidence 
is  not  sufScient  to  sustain  the  verdict  returned. 

5.  The  order  of  the  district  court  correcting  the  verdict  is  not 
an  appealable  order  (Code  Civ.  Proc,  sec.  1722,  as  amended  by 
an  Act  of  the  Sixth  Legislative  Assembly,  Session  Laws,  1899,  p. 
146),  but  the  question  may  be  reviewed  on  appeal  from  the 
judgment  (Code  Civ.  Proc,  sec.  1742). 

It  is  said  that  the  district  court  erred  in  correcting  the  ver- 
dict. The  pleadings  admit  that  the  property  is  of  the  value  of 
$250.  There  was,  therefore,  no  issue  as  to  that  question,  and  no 
occasion  for  a  finding  by  the  jury  as  to  the  value  of  the  prop- 
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erty.  So  the  portion  of  the  verdict  fixing  the  value  at  a  sum 
less  than  the  value  admitted  by  the  pleadings  is  surplusage,  for, 
to  the  extent  of  the  admissions  in  the  pleadings,  both  the  court 
and  the  jury  are  bound  by  them.  (Johnson  v.  Visher,  96  Cal. 
310,  31  Pac.  106.)  So  far  as  the  verdict  goes  beyond  the  issues 
properly  submitted,  it  is  inoperative.  (22  Ency.  of  PL  &  Pr., 
977,  and  cases  cited.)  There  seems  to  be  no  question  of  the 
power  of  the  trial  court  to  strike  from  the  verdict,  or  disregard, 
that  portion  of  it  which  dearly  falls  within  the  designation 
'* surplusage.''  (22  Ency.  of  Law,  2d  ed.,  1026;  Fletcher  Bros. 
V.  Nelson,  6  N.  Dak.  94,  69  N.  W.  53;  Schweitzer  v.  Connor,  57 
Wis.  177,  14  N.  W.  922.)  There  is  nothing  decided  in  Morris  v. 
Burke,  15  Mont.  214,  38  Pac.  1065,  in  conflict  with  the  views 
here  expressed. 

Finding  no  error  in  the  record,  the  judgment  and  order  of  the 
district  court  overruling  plaintiff's  motion  for  a  new  trial  are 
affirmed.  The  pretended  appeal  from  the  order  correcting  the 
verdict  is  dismissed. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Smit-h  concur. 


DELMOE,  Respondent,  v.  BAILEY  et  al.,  Appellants. 

(No.  2,368.) 
(Submitted  January  28,  1907.     Decided  February  2,  1907.) 
(88  Pac.  662.) 

Appeal — Filing  of  Briefs — Rules — Laches — Specification  of  Er- 
rors. 

1.  An  appeal  will  be  dismissed  for  failure  of  appellant  to  file  brief 
within  the  time  provided  by  Rule  X,  subdivision  2,  where,  in  addition 
to  the  forty-five  days  allowed  by  the  rule,  the  time  within  which  to 
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file  it  had  be«ii  extended  b^  fiif tj-seven  dayB,  where  fhe  Bhowing  made 
hy  his  counsel  in  opposition  to  a  motion  to  dismiss  was  not  such  as  to 
excuse  or  justify  his  laches,  and  where  the  brief,  when  filed,  did  not 
contain  a  specification  of  errors  as  prescribed  bj  subdivision  3  of 
BuleX 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McCleman,  Judge, 

Action  by  Aquilino  Delmoe  against  Maggie  Bailey,  adminis- 
tratrix of  the  estate  of  Frank  Bailey,  deceased,  and  others.  De- 
fendants appeal.    Appeal  dismissed. 

Mr,  Jesse  B.  Boote,  and  Mr.  Peter  Breen,  for  Appellants. 

Mr.  E.  B.  Howell,  and  Mr.  8.  V.  Stewart,  for  Eespondent. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court 

Respondent  has  submitted  a  motion  to  dismiss  the  appeal  here- 
in for  failure  of  the  appellants  to  file  and  serve  their  brief,  as 
required  by  subdivision  2  of  Rule  X  of  this  court  (30  Mont, 
xxxvii,  82  Pac.  ii). 

The  record  was  filed  in  this  court  on  October  6, 1906.  The  ai>- 
peUants  did  not  file  their  brief  within  forty-five  days  allowed, 
bnt  obtained  stipulations  from  respondent's  counsel  for  two 
extensions  of  time,  the  last  extension  expiring  on  January  17th 
instant.  Notice  that  the  motion  to  dismiss  would  be  submitted 
on  January  28th  was  served  on  appellants'  counsel  on  Jafluary 
18th.  On  the  17th  counsel  for  appellants  submitted  a  motion, 
iupported  by  affidavit,  asking  this  court  for  another  extension 
of  twenty  days.  Consideration  of  the  latter  motion  was  deferred 
nntil  hearing  on  the  motion  to  dismiss.  On  the  day  following 
the  submission  of  this  motion  appellants'  counsel  tendered  their 
brief  and  asked  that  it  be  filed..  The  printed  brief,  we  find  upon 
examination,  does  not  comply  with  the  requirements  of  subdi- 
vision 3  of  Rule  X,  supra,  in  that  it  contains  no  specification  of 
errors  intended  to  be  urged. 
Mont.,  VoL  35—5 
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The  question  for  decision  is :  Are  the  circumstances  such  as  to 
excuse  the  laches  of  appellants'  counsel  for  their  failure  to  file 
their  brief!  In  addition  to  the  time  allowed  by  the  rule,  coun- 
sel had  been  allowed  extensions  amounting  to  fifty-seven  days. 
Including  the  time  elapsing  from  the  date  of  notice  of  the  mo- 
tion to  dismiss  to  the  date  of  the  tender  of  their  brief,  they  had 
had  seventy  days  in  which  to  prepare  and  file  it.  Their  excuse 
for  this  delay,  set  forth  in  the  affidavit  of  Mr.  Breen,  one  of 
counsel,  is,  in  substance,  that  he  and  Mr.  Roote  are  copartners; 
that  Mr.  Roote  tried  the  case  in  the  district  court;  that,  during 
the  time  of  trial,  Mr.  Breen  was  engaged  in  the  trial  of  a  cause 
elsewhere;  that  in  the  distribution  of  the  business  of  the  firm 
the  duty  to  attend  to  this  ease  and  file  the  brief  fell  to  Mr. 
Roote ;  that  Mr.  Breen  did  not  know  until  the  afternoon  of  Jan- 
uary 16th  that  the  brief  had  not  been  filed  or  that  the  time 
obtained  by  stipulation  from  respondent's  counsel  would  expire 
on  the  following  day ;  that  he  at  once  sought  for  further  exten- 
sion of  time  from  respondent's  counsel  but  failed  to  obtain  it; 
that,  since  the  filing  of  the  record,  Mr.  Roote  has  been  much 
engaged  in  litigation  outside  of  this  state ;  that  on  December  16, 
1906,  Mr.  Roote  was  called  to  Pittsburg,  Pennsylvania,  on  busi- 
ness of  his  own,  but  expected  to  return  about  January  1st ;  and 
that,  by  reason  of  the  pressure  of  the  business  of  the  firm,  and 
the  absence  of  Mr.  Roote  from  the  state,  the  preparation  of  the 
brief  was  overlooked. 

We  do  not  think  the  facts  appearing  from  the  affidavit  are  suf- 
ficient to  warrant  a  relaxation  of  the  rule.  So  far  as  concerns 
Mr.  Roote,  it  appears  that  he  left  the  state  without  calling  Mr. 
Breen 's  attention  to  the  case.  It  was  his  duty,  as  Mr.  Breen 
deposes,  to  look  after  the  case,  and  when  he  was  called  away,  he 
should  have  informed  Mr.  Breen  of  the  fact  that  it  needed  atten- 
tion. If  unexpectedly  delayed  in  his  return,  it  became  imperative 
that  Mr.  Breen  should  be  informed.  Why  Mr.  Roote  has  been  si- 
lent does  not  appear.  For  all  that  appears  in  the  affidavit,  there  is 
no  excuse  for  his  inattention  nor  any  reason  for  the  delay, 
though  it  be  conceded  that  Mr.  Breen  is  entirely  without  fault. 
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Whether  Mr.  Roote  has  been  detained  by  business  of  a  pressing 
nature,  or  by  illness,  or  by  pleasure,  we  are  left  to  conjecture. 
Whether,  prior  to  the  time  he  left  the  state,  his  time  was  so 
occupied  that  he  could  not  prepare  the  brief  we  are  also  left  to 
conjecture,  for  the  affidavit  of  Mr.  Breen  states  only  the  con- 
clusion that  Mr.  Roote 's  time  was  taken  up  by  his  attention  to 
litigation  elsewhere. 

Furthermore,  the  brief,  now  that  it  is  tendered,  fails  entirely 
to  meet  the  requirements  of  the  rule.  In  the  regular  order  of 
business  in  this  court,  this  cause  would  be  set  for  hearing  at  a 
date  within  the  coming  two  or  three  weeks.  If  the  brief  should 
be  filed  now,  respondent  would  be  put  in  such  a  position  that  he 
would  be  compelled  to  choose  between  having  the  cause  displaced 
on  the  calendar,  and  preparing  his  brief  in  much  less  time  than 
he  is  allowed  under  the  rule.  These  facts,  together  with  the  ab- 
sence of  any  evidence  showing  why  Mr.  Roote  has  not  given  his 
attention  to  the  case,  leave  counsel  without  excuse  or  justifica- 
tion, and,  imder  the  circumstances,  we  think  the  appeal  should 
be  dismissed.  This  court  has  never  refused  to  relax  the  rules 
upon  reasonable  application  when  a  refusal  would  work  a  hard- 
ship, nor  has  it  ever  refused  to  relieve  an  appellant  from  the 
peril  of  dismissal  when  he  has  made  out  a  case  of  excusable  neg- 
ligence, inadvertence,  or  mistake.  But  the  rules  were  enacted 
to  be  obeyed,  and  obedience  will  be  exacted  in  all  cases  where  suf- 
ficient reason  for  relaxation  of  them  does  not  appear.  Let  the 
appeal  be  dismissed. 

Appeal  dismissed. 

Mb.  Justice  Hollow  ay  concurs. 

Mb,  Justice  Smith:  The  affidavit  upon  which  the  appellants 
moved  for  an  extension  of  time  in  which  to  file  a  brief  discloses 
a  total  lack  of  diligence  and  no  excuse  for  failure  to  file  the 
brief  within  the  stipulated  time.  I  therefore  concur  in  the  or- 
der dismis.sing  the  appeal.  I  am  not,  however,  prepared  to  say 
that  the  brief  tendered  is  not  in  substantial  compliance  with  thle 
rules. 
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WALSH,  Appellant,  v.  CONRAD,  Eespondent. 

(No.  2,357.) 
(Submitted  January  16,  1907.    Decided  Febmarj  2,  1907.) 
(88  Pac  655.) 
New  Trial — Appeal — District  Court — Discretion — Review. 

New  Trial — ^When  Order  Granting  It  Will  be  Sustained — ^AppeaL 

1.  Where  an  order  granting  a  new  trial  does  not  specify  the  partictilar 
ground  upon  which  it  was  based,  it  must  be  sustained  if  it  can  be  done 
upon  any  ground  of  the  motion. 

Appeal — ^New   Trial — Conflict  in   Evidence — ^Discretion. 

2.  Where  the  evidence  is  conflicting,  an  application  for  a  new  trial 
is  addressed  to  the  sound  discretion  of  the  trial  court,  and  its  deciaion 
will  not  be  disturbed  in  the  absence  of  a  clear  showing  of  an  abuse  of 
that  discretion. 

Appeal  from  District  Court,  Deer  Lodge  County;  Oeorge  B. 
Winston,  Judge. 

Action  by  M.  J.  Walsh  against  Eugene  L.  Conrad,  adminis- 
trator. From  an  order  granting  defendant  a  new  trial,  plaintiflp 
appeals.    Affirmed. 

Messrs,  Bodgers  &  Bodgers,  and  Mr.  J.  R.  Boarman,  for  Ai>- 
pellant. 

Mr.  W.  H.  Trippett,  and  Mr.  T.  P.  Stewart,  for  Eespondent 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  to  recover  the  sum  of  $293.  In  1905 
the  plaintiflE  was  coroner  of  Deer  Lodge  county.  By  occupation 
he  was  an  undertaker.  In  May  of  that  year  Oabriel  Danie]son, 
a  wood-chopper,  committed  suicide  near  Anaconda.  The  plain- 
tifE  was  notified  by  Danielson's  employer,  and^  as  coroner,  took 
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chai^  of  the  body,  and  as  undertaker,  buried  it.  For  his  ser- 
vices in  getting  the  body,  clothing  it,  furnishing  a  casket,  and 
conducting  the  funeral,  the  plaintiff  presented  to  the  adminis- 
trator of  Danielson's  estate  a  bill  for  $293,  which  was  allowed  for 
only  $150.  This  latter  sum  was  not  accepted,  and  this  action 
resulted. 

The  case  was  tried  to  the  court  sitting  with  a  jury.  A  ver- 
dict was  returned  in  favor  of  plaintiff  for  the  full  amount  of 
his  claim,  and  judgment  was  entered  on  the  verdict.  The  de- 
fendant moved  for  a  new  trial.  The  motion  was  sustained,  and 
a  new  trial  granted  in  an  order  as  follows:  "In  this  cause  the 
motion  for  a  new  trial  is  this  day  by  the  court  sustained,  and  a 
new  trial  granted,  to  which  ruling  of  the  court  the  plaintiff  by 
his  coxmsel  excepted.'*  Prom  this  order,  the  plaintiff  appeals. 
Subsequent  to  the  filing  of  the  record  on  appeal,  Eugene  L.  Con- 
rad was  substituted  as  administrator  of  the  estate  of  Qabriel 
Danielson  in  place  of  J.  S.  Wisner,  deceased. 

Since  the  order  of  the  trial  court  does  not  specify  the  par^ 
ticular  ground  upon  which  it  was  granted,  it  must  be  sustained 
it  it  can  be  done  upon  any  ground  of  the  motion.  {Foumier  v. 
Couderi,  34  Mont.  484,  87  Pac.  455.)  One  ground  of  the  motion 
was  insufficiency  of  the  evidence  to  justify  the  verdict.  Where 
the  evidence  is  conflicting,  the  application  for  a  new  trial  is 
addressed  to  the  sound  legal  discretion  of  the  trial  court,  and 
its  decision  will  not  be  disturbed  in  the  absence  of  a  clear  show* 
ing  of  abuse  of  that  discretion.     {Foumier  v.  Coudert,  above.) 

The  real  question  in  controversy  in  the  trial  of  this  case  was : 
What  was  the  reasonable  value  of  the  services  rendered  by  the 
plaintiff,  taking  into  account  the  station  in  life  of  the  deceased 
and  the  amount  of  the  estate  left,  which  was  $525  ?  Upon  this 
question  there  was  a  conflict  in  the  evidence,  and,  as  the  trial 
court,  which  had  the  witnesses  before  it,  was  in  a  much  better 
ritnation  to  judge  of  the  sufficiency  of  the  evidence  to  sustain 
the  verdict  than  is  this  court,  we  cannot  say  that  this  record 
discloses  any  abuse  of  discretion  on  the  part  of  the  court  in  set- 
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ting  aside  the  verdict  and  granting  a  new  trial,  and  the  order  is 
therefore  afiSrmed. 

Affirmed. 

Mr.  Chief  Justice  Brantlt  and  Mr.  Justice  Smith  concur. 
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IsT     70  Respondents. 
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(No.  2,350.) 

(Submitted  January  15,  1907.    Decided  February  2,  1907.) 

(88  Pac.  767.) 

Common   Carriers — BaUroads — Passengers — Loss  of  Baggage — 
Liorbility — Contracts — Public  Policy. 

Appeal — Order  Vacating  Default — ^How  Beviewable — ^Record. 

1.  Where  the  moving  papers  on  which  an  application  to  vacate  a  de- 
fault had  been  made  are  not  embraced  in  a  bill  of  exceptions,  the  su- 
preme court  cannot  re\Tiew  the  ruling  made  thereon,  since,  not  ha^'ing 
any  authoritative  information  before  it  as  to  what  evidence  the  trial 
court  acted  upon,  it  is  unable  to  say  that  the  discretion  lodged  in  the 
district  court  was  abused. 

Carriers — ^Passengers — ^Baggage— Liability  for  Loss — Contracts. 

2.  Held,  that  a  railroad  ticket,  signed  by  the  passenger,  which  con- 
tained, among  others,  the  recital  that  in  consideration  of  the  reduced 
rate  at  which  it  was  sold,  the  passenger  agreed  that  the  value  of  her 
baggage  did  not  exceed  $100,  was  a  sufficient  consideration  for  any 
contract  which  the  carrier  might  lawfully  make  rlsspecting  the  trans- 
portation of  both  passenger  and  baggage,  and  that  it  was  not  necessary 
that  there  should  have  been  an  independent  consideration  for  each  and 
every  paragraph  or  provision  of  the  contract  of  transportation,  in  order 
to  make  it  valid  and  binding. 

Same — ^Loss  of  Baggage — ^Limitation  of  Liability — ^Evidence. 

3.  In  an  action  by  a  railway  passenger  to  recover  for  the  loss  of 
baggage,  where  it  appeared  that  the  agent  of  the  carrier  had  been  in- 
structed by  his  company  to  furnish  plaintiff  a  certain  kind  of  ticket 
without  price,  whicli,  among  others,  contained  stipulations  limiting 
the  liability  of  the  carrier  for  loss  of  baggage  to  $100,  in  consideration 
of  the  reduced  rate  of  the  ticket,  and  that  the  agent  could  not  Tftiy  the 
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terms  of  the  contract  in  any  manner,  and  wMch  had  been  signed  hj  the 
passenger,  she  was  bound  bj  the  terms  of  the  agreement;  and  evidence 
that  nothing  had  been  said  to  her  by  the  agent  about  a  reduced  rate 
or  a  limitation  upon  the  value  of  her  baggage,  was  properly  excluded* 
Same — ^Loss  of  Baggage — ^Liability — Special  Contract — ^Validity. 

4.  In  the  absence  of  fraud,  a  railway  passenger  signing  a  ticket  con- 
taining a  provision  limiting  the  carrier 's  liability  for  loss  of  baggage  to 
a  specified  sum  cannot  be  heard  to  say  that  she  did  not  know  of  or  un- 
derstand the  contents  of  such  ticket,  which  constituted  a  contract  be- 
tween the  parties. 

Same— Loss  of  Baggage— Special  Contract  Limiting  Liability. 

5.  Where  a  railway  ticket  had  been  furnished  a  passenger  without 
price,  and  signed  by  her,  containing  a  stipulation  that,  in  consideration 
of  the  reduced  price  at  which  it  was  sold,  in  case  of  loss  of  her  baggage, 
recovery  should  be  limited  to  $100,  she  cannot  urge,  in  an  action  to 
recover  for  the  loss  of  such  baggage,  that  the  carrier  should  have  ac- 
corded her  an  opportunity  to  determine  for  herself  whether  she  would 
accept  the  limited  ticket  or  procure  another  containing  no  limitation. 

Same — ^Loss    o£    Baggage — Special    Contract    Limiting     Liability — Public 
Policy. 

6.  Held,  that  a  contract  made  by  a  railway  company  with  a  passenger 
in  the  sale  of  a  ticket,  which  among  other  recitals  contained  the  provi- 
sion that,  in  view  of  the  reduced  rate  at  which  it  was  furnished,  the 
carrier's  liability  for  loss  of  baggage  should  be  limited  to  $100,  was 
not  void  as  against  public  policy. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Action  by  Mrs.  Edward  Rose  against  the  Northern  Pacific 
Railway  Company  and  another.  From  a  judgment  for  defend- 
ants, and  from  an  order  denying  her  a  new  trial,  plaintiff  ap- 
peals.    Affirmed. 

Messrs.  Mackel  &  Meyer,  for  Appellant 

(Citing  Bowring  v.  Wabash  By.  Co.,  77  Mo.  App.  250;  Hart 
Y.  Pennsylvania  By.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed. 
717;  Michalitschke  v.  Wells,  Fargo  Co.,  118  Cal.  683,  50  Pac. 
847;  McFarlane  v.  Adams  Express  Co.,  137  Fed.  982;  United 
States  V.  Trans-Missouri  Ft.  Assn.,  166  U.  S.  290,  17  Sup.  Ct. 
540,  41  L.  Ed.  1007;  Kreamer  v.  Earl,  91  Cal.  112,  27  Pac.  735; 
Alpers  V.  Hunt,  86  Cal.  78,  21  Am.  St.  Rep.  17,  24  Pac.  847,  9 
L.  B.  A.  483 ;  Chicago  etc.  Co.  v.  Solan,  169  U.  S.  133,  18  Sup. 
Ct  289,  42  L.  Ed.  688;  Davis  v.  Chicago  etc.  By.  Co.,  83  Iowa, 
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744,  49  N.  W.  77;  Central  etc,  Ry.  Co.  v.  Murphey,  113  Ga.  514, 
38  S.  E.  970,  53  L.  R.  A.  720;  LouisviUe  By.  Co.  v.  Nicholia,  4 
Ind.  App.  119,  51  Am.  St.  Rep.  206,  30  N.  E.  424;  Cleveland  etc. 
By.  Co.  V.  Tyler,  9  Ind.  App.  689,  35  N.  E.  523 ;  Wald  v.  Pitis- 
burg  etc.  Co.,  162  lU.  545,  53  Am.  St.  Rep.  332,  44  N.  E.  888, 
35  L.  R.  A.  356;  Paul  v.  Pennsylvania  By.  Co.,  70  N.  J.  L.  442, 
57  Atl.  139.) 

Messrs.  Wallace  dk  Donnelly,  for  Respondent,  Northern  Pa- 
cific Railway  Company. 

(Citing  Cau  v.  Texas  &  Pacific  By.  Co.,  194  U.  S.  427,  24 
Sup.  Ct.  663,  48  L.  Ed.  1053 ;  Fonseca  v.  Cunard  Steamship  Co., 
153  Mass.  553,  25  Am.  St.  Rep.  660,  27  N.  E.  665,  12  L.  R.  A. 
341;  Netv  Jersey  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344,  12 
L.  Ed.  465;  10  Rose's  Notes,  U.  S.  Supreme  Court  Reports,  p. 
896.) 

Mr.  Edwin  M.  Lamb,  for  Respondent  Chicago,  Burlington  and 
Quincy  Railway  Company. 

MR.  JUSTICE  HOLLO  WAT  delivered  the  opinion  of  the 
court. 

Mrs.  Edward  Rose  commenced  this  action  in  the  district  court 
of  Silver  Bow  county  against  the  Northern  Pacific  Railway  Com- 
pany and  the  Chicago,  Burlington  and  Quincy  Railway  Com- 
pany to  recover  the  sum  of  $1,775,  the  alleged  value  of  certain 
baggage  lost  by  the  defendants,  and  for  $220  damages  for  mental 
anguish  occasioned  by  such  loss. 

The  complaint  alleges  that  on  January  11,  1905,  the  defend- 
ants received  the  plaintiff  as  a  passenger  on  their  trains,  to  be 
conveyed  from  Butte  to  Omaha,  and  also  received  for  trans- 
portation her  baggage  consisting  of  a  trunk  containing  her  wear- 
ing apparel,  of  the  value  of  $1,775 ;  that  the  trunk  and  its  con- 
tents were  lost  by  reason  of  the  negligence  of  the  defendants, 
to  plaintiff's  damage  in  the  sum  of  $1,775.    It  is  also  alleged 
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that  by  reason  of  this  loss  the  plaintiff  suffered  mental  anguish, 
by  reason  of  which  she  was  further  damaged  in  the  sum  of 
$220. 

To  this  complaint  the  defendant  Northern  Pacific  Railway 
Company  interposed. a  general  demurrer,  which  was  afterward 
withdrawn  and  fifteen  days  allowed  for  answer.  At  the  expira- 
tion of  this  period  the  default  of  this  defendant  was  entered  for 
failtire  to  answer.  Thereafter  application  was  made  to  set  aside 
the  default  and  permit  an  answer  to  be  filed.  This  application 
was  granted.  The  answer  of  the  defendant  Northern  Pacific^ 
Bailway  Company  admits  the  loss  of  the  plaintiff's  baggage,  but 
denies  that  its  value  was  any  sum  greater  than  $100 ;  and  alleges 
that  the  plaintiff  traveled  on,  and  her  baggage  was  accepted  for 
carriage  and  carried  under  and  by  virtue  of,  a  special  contract, 
one  of  the  stipulations  of  which  was  that  the  plaintiff's  baggage 
did  not  exceed  in  value  $100,  and  that  the  consideration  of  this 
contract  was  a  reduced  rate  of  transportation.  This  defendant 
admitted  its  liability  in  the  sum  of  $100. 

The  defendant  Chicago,  Burlington  and  Quincy  Railway  Com- 
pany filed  its  answer,  putting  in  issue  all  the  allegations  of 
the  complaint,  except  that  each  of  the  defendants  is  a  corpora- 
tion organized  and  doing  business  in  this  state.  The  affirmative 
allegations  of  the  answer  of  the  Northern  Pacific  Railway  Com- 
pany were  put  in  issue  by  reply.  The  cause  was  tried  to  the 
court  sitting  with  a  jury.  After  hearing  the  testimony  the  court 
directed  a  verdict  in  favor  of  the  plaintiff  and  against  the  de- 
fendant Northern  Pacific  Railway  Company  for  $100,  which  was 
returned.  Prom  a  judgment  entered  on  this  verdict  and  from 
an  order  denying  her  a  new  trial,  the  plaintiff  appeals.  Hereto- 
fore the  appeals  were  dismissed  as  against  the  Chicago,  Burling- 
ton and  Quincy  Railway  Company. 

During  the  course  of  the  trial  counsel  for  plaintiff  sought  to 
show  that  nothing  whatever  was  said  to  Mrs.  Rose  about  a  re- 
duced rate  of  transportation,  or  that  the  value  of  her  baggage 
was  not  to  exceed  $100.  Upon  objection  this  offered  testimony 
was  excluded.     The  assignments  of  error  made  in  this  court  re- 
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late  to  the  action  of  the  district  court:  (1)  In  setting  aside  the 
default  of  the  defendant  Northern  Pacific  Railway  Company; 
(2)  in  excluding  the  testimony  above ;  and  (3)  in  directing  a  ver- 
diet 

1.  We  cannot  consider  the  first  assignment  on  its  merits.  The 
moving  papers  upon  which  the  application  to  vacate  the  default 
was  made  are  not  embraced  in  a  bill  of  exceptions,  and  there- 
fore are  not  identified.  This  court  has  no  authoritative  informa- 
tion as  to  what  evidence  was  before  the  trial  court,  and  there- 
fore cannot  say  that  it  abused  its  discretion  in  this  regard. 
{Bumney  Land  etc.  Co.  v.  Detroit  etc.  Cattle  Co.,  19  Mont.  557, 
49  Pac.  395;  Emerson  v.  McNair,  28  Mont.  578,  73  Pac.  121.) 

2.  The  other  assignments  present  the  same  question,  and  they 
are  considered  by  counsel  together.  It  is  urged  by  appellant, 
first,  that  there  was  not  any  consideration  for  the  contract  which 
assumed  to  limit  the  carrier's  liability  for  the  loss  of  plaintiff's 
baggage  to  $100 ;  and  second,  that,  even  if  there  was  a  sufficient 
consideration,  the  contract  to  that  extent  is  void  as  against  public 
policy. 

First.  The  facts  disclosed  by  the  evidence  are  that  on  Janu- 
ary 9,  1905,  H.  F.  Ruger,  freight  and  passenger  agent  for  the 
Chicago,  Burlington  and  Quincy  Railway  Company,  at  Butte, 
received  from  that  company  at  Omaha  a  telegram  in  cipher 
which  translated  reads:  ** Furnish  Mrs.  Ed.  Rose,  21  North  Main, 
one  first-class  limited  ticket  Butte  to  Omaha,  you  to  report  ticket 
furnished  on  this  telegram.  Leave  to-night  if  possible."  The 
Burlington  agent  purchased  a  ticket  of  the  description  men- 
tioned in  the  telegram,  from  the  Northeiji  Pacific  Railway  Com- 
pany at  Butte,  and  delivered  it  to  Mrs.  Rose  after  she  had  signed 
the  same.  The  ticket  contained,  among  others,  these  provisions : 
**In  consideration  of  the  reduced  rate  at  which  this  ticket  is  sold, 
I,  the  undersigned,  agree  to  and  with  the  several  companies  over 
whose  lines  this  ticket  entitles  me  to  be  carried  as  follows,  to 
wit:  •  •  •  (8)  That  the  value  of  my  baggage  does  not  ex- 
ceed $100;  •  •  •  (11)  That  no  agent  or  employee  of  any 
lines  named  in  this  ticket  over  whose  road  I  am  entitled  by  the 
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terms  of  this  ticket  to  travel,  has  any  power  to  -alter,  modify 
or  waive  in  any  manner  any  of  the  conditions  named  in  this  con- 
tract." Immediately  under  the  eleventh  provision,  which  is  the 
last  one,  is  the  signature  of  Mrs.  Rose. 

This  ticket  constituted  a  contract  between  the  Northern  Pa- 
cifit  Railway  Company  and  Mrs.  Rose  for  the  transportation  of 
herself  and  her  baggage  from  Butte  to  Omaha.  (6  Cyc.  570.) 
It  must  be  conceded  that  the  reduced  price  at  which  the  ticket 
was  sold  is  a  sufficient  consideration  for  any  contract  which  the 
company  might  lawfully  make  respecting  the  transportation  of 
the  passenger  or  her  baggage.  It  is  not  necessary  that  there 
should  have  been  a  special  or  independent  consideration  for 
every  separate  paragraph  or  provision  of  the  contract,  for  the 
consideration  of  the  contract  itself  is  a  consideration  for  every 
provision  in  it.  In  other  words,  the  ticket  containing  these 
eleven  provisions,  with  the  introductory  clause  quoted  above,  con- 
stitutes one  entire  contract. 

In  Cau  V.  Texas  etc.  By.  Co.,  194  U.  S.  427,  24  Sup.  Ct.  663, 
48  L.  £d.  1053,  it  is  said:  ''It  is  again  urged  that  there  was  no 
independent  consideration  for  the  exemption  expressed  in  the 
bill  of  lading.  This  point  was  made  in  York  Co.  v.  Central 
B.  B.,  3  WalL  107,  18  L.  Ed.  170.  In  response  it  was  said: 
'The  second  position  is  answered  by  the  fact  that  there  is  no 
evidence  that  a  consideration  was  not  given  for  the  stipulation. 
The  company,  probably,  had  rates  of  charges  proportioned  to  the 
risks  they  assumed  from  the  nature  of  the  goods  carried,  and  the 
exception  of  losses  by  fire  must  necessarily  have  affected  the  com- 
pensation demanded.  Be  this  as  it  may,  the  consideration  ex- 
pressed was  sufficient  to  support  the  entire  contract  made. '  In 
other  words,  the  consideration  expressed  in  the  bill  of  lading 
was  sufficient  to  support  its  stipulations." 

But  it  is  said  that  the  recital  that  the  ticket  was  sold  at  a 
reduced  rate  was  only  prima  facie  evidence  of  the  fact,  and 
therefore  the  court  should  not  have  excluded  the  testimony  of- 
fered. It  is  sufficient  answer  to  say  that  no  effort  was  made  to 
show  that  in  fact  the  ticket  was  not  sold  at  a  reduced  rate.    The 
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only  effect  of  the  testimony  songht  to  be  introduced  was  that 
nothing  was  said  to  Mrs.  Rose  about  a  rednced  rate  or  a  limita- 
tion upon  the  value  of  her  baggage.  We  think  the  court's 
ruling  was  clearly  correct.  In  the  first  place,  Mrs.  Rose  was  not 
purchasing  this  ticket.  It  was  furnished  by  the  Burlington 
road  or  by  some  one  in  Omaha  for  her.  What  difference  could 
it  have  made  that  no  statements  were  made  by  the  Burling^n 
agent  in  Butte  t  As  said  above,  it  was  not  sought  to  show  that 
any  representations  were  in  fact  made,  but  only  that  no  repre- 
sentations were  made  as  to  the  rate  at  which  the  ticket  had  been 
furnished,  or  that  the  value  of  plaintiff's  baggage  was  not  to 
exceed  $100.  If  the  evidence  had  been  introduced,  the  situation 
of  the  parties  would  not  have  been  different  in  any  respect  from 
what  it  is  now. 

The  Burlington  agent  at  Butte  had  specific  directions  to  fur- 
nish  Mrs.  Rose  a  particular  kind  or  character  of  ticket.  He 
performed  his  duty  fully  when  he  furnished  precisely  the  kind 
of  ticket  he  was  directed  to  furnish.  There  was  not  any  legal 
obligation  resting  on  Mrs.  Rose  to  accept  the  particular  ticket 
tendered  to  her.  Doubtless,  she  could  have  purchased  a  differ- 
ent kind  of  ticket  and  one  which  would  not  have  limited  the 
amount  of  recovery  for  her  baggage  in  case  of  loss,  but  she  chose 
to  accept  this  ticket  and  agreed  that  the  value  of  her  baggage 
did  not  exceed  $100.  Furthermore,  she  agreed,  under  the 
eleventh  paragraph  of  the  contract,  that  the  agent  at  Butte 
could  not  alter,  modify,  or  waive  in  any  manner  any  of  the  con- 
ditions named  in  the  contract.  If,  then,  the  agent  could  not 
vary  the  terms  of  the  contract  by  any  act  or  omission  on  his  part, 
it  is  impossible  to  perceive  the  relevancy  of  the  testimony  offered. 

But  it  is  contended  that  Mrs.  Rose  was  not  aware  of  the 
terms  of  paragraph  8  of  the  ticket,  as  set  forth  above,  and  that 
in  any  event  she  should  have  been  accorded  the  opportunity  to 
(determine  for  herself  whether  she  would  accept  this  ticket  with 
its  limitation  as  to  the  value  of  her  baggage  or  procure  another 
kind  of  ticket  by  which  she  might  have  held  the  carrier  for  its 
full  value.    We  do  not  think  there  is  any  merit  in  either  of 
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these  contentions.  The  limitation  mentioned  in  paragraph  8  was 
made  by  a  plain  provision  on  the  face  of  the  ticket,  and  the 
ticket  was  signed  by  Mrs.  Hose.  In  the  absence  of  fraud,  a  party 
to  a  written  contract  cannot  be  heard  to  say  that  he  did  not  know 
or  understand  its  contents.  In  Can  v.  Texas  etc.  Ry.  Co.,  above, 
it  is  said:  'f There  can  be  no  limitation  of  liability  without  the 
assent  of  the  shipper  {New  Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  344,  12  L.  Ed.  465),  and  there  can  be  no  stipular 
tion  for  any  exemption  by  a  carrier  which  is  not  just  and  reason- 
able in  the  eye  of  the  law  {Railroad  Co.  v.  Lockwood,  17  Wall. 
357,  21  L.  Ed.  627;  Bank  of  Kentucky  v.  Adams  Express  Co.,  93 
U.  S.  174,  23  L.  Ed.  872).  Inside  of  that  limitation,  the  carrier 
may  modify  his  responsibility  by  special  contract  with  a  shipper. 
A  bill  of  lading  limiting  liability  constitutes  such  a  contract,  and 
knowledge  of  the  contents  by  the  shipper  will  be  presumed." 
(See,  also,  section  2204  of  the  Civil  Code.) 

The  second  contention  is  likewise  disposed  of  by  the  decision 
in  the  Cau  Case.  It  is  said:  ''It  is  well  settled  that  the  carrier 
may  limit  his  common-law  liability.  {York  Co.  v.  Central  R.  R., 
3  Wall.  107,  18  L.  Ed.  170.)  But  it  is  urged  that  the  contract 
must  be  upon  a  consideration  other  than  the  mere  transportation 
of  the  property,  and  an  'option  and  opportunity  must  be  given 
to  the  shipper  to  select  under  which  (the  cotmnon-law  or  limited 
liability)  he  wiU  ship  his  goods.'  If  this  means  that  a  carrier 
must  take  no  advantage  of  the  shipper  or  practice  no  deceit  upon 
him,  we  agree.  If  it  means  that  the  alternative  must  be  actually 
presented  to  the  shipper  by  the  carrier,  we  cannot  agree.  From 
the  standpoint  of  the  law  the  relation  between  carrier  and  ship- 
per is  simple.  Primarily  the  carrier's  responsibility  is  that  ex- 
pressed in  the  common  law,  and  the  shipper  may  insist  upon  the 
responsibility.  But  he  may  consent  to  a  limitation  of  it,  and 
this  is  the  'option  and  opportunity'  which  is  offered  to  him." 

In  our  opinion,  Mrs.  Rose  is  not  in  any  different  position  in 
this  case  from  what  she  would  have  been  had  she  gone  to  the 
agent  of  the  Northern  Pacific  Railway  Company  in  Butte  and 
demanded  from  him  a  first-class  limited  ticket,  and,  as  an  in- 
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ducement  to  secure  a  reduced  rate,  had  specifically  agreed  to 
hold  the  company  for  no  greater  amount  than  $100  in  case  her 
baggage  should  be  lost. 

Second.  Is  the  contract  void  as  against  public  policy  t  For 
the  sake  of  this  argument,  it  may  be  said  that  our  Codes  declare 
the  public  policy  of  this  state.  Sections  970  and  2240  of  the 
Civil  Code  are  relied  upon  by  counsel  for  appellant  in  their 
contention  that  the  contract  is  void  so  far  as  paragraph  8  is 
concerned.     These  sections  read : 

*'Sec.  970.  A  check  must  be  affixed  to  every  package  or  par- 
cel or  baggage  when  token  for  transportation  by  any  agent  or 
employee  of  such  railroad  corporation,  and  a  duplicate  thereof 
given  to  the  passenger;  •  •  •  if  his  baggage  is  not  de- 
livered to  him  by  the  agent  or  employee  of  the  railroad  corpora- 
tion, he  may  recover  the  value  thereof  from  the  corporation." 

"Sec.  2240.  That  is  not  lawful  which  is:  (1)  Contrary  to  an 
express  provision  of  law.  (2)  Contrary  to  the  policy  of  express 
law,  though  not  expressly  prohibited.    •    •    •" 

But  there  are  other  sections  of  the  same  Code  applicable  here. 
Sections  2876  and  2878  read  as  follows: 

"Sec.  2876.  The  obligations  of  a  common  carrier  cannot  be 
limited  by  general  notice  on  his  part,  but  may  be  limited  by 
special  contract." 

"Sec.  2878.  A  passenger,  consignor,  or  consignee,  by  accept- 
ing a  ticket,  bill  of  lading  or  written  contract  for  carriage,  with 
a  knowledge  of  its  terms,  assents  to  the  rate  of  hire,  the  time, 
place  and  manner  of  delivery  therein  stated.  But  his  assent  to 
any  other  modification  of  the  carrier's  rights  or  obligations  con- 
tained in  such  instrument  can  only  be  paanifested  by  his  signa- 
ture to  the  same." 

Considering  the  provisions  of  sections  970,  2876,  and  2878  to- 
gether, there  appears  to  be  but  one  conclusion  which  can  be 
reached,  viz.,  that,  in  the  absence  of  a  special  contract  limiting 
the  carrier's  liability,  the  provisions  of  section  970  would  au- 
thorize the  recovery  of  the  actual  value  of  the  baggage  lost ;  but 
it  is  lawful,  under  section  2878,  for  the  carrier  and  passenger 
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to  agree,  in  a  writing  signed  by  the  passenger,  to  a  modification 
of  the  carrier's  obligation  to  respond  in  damages  for  such  actual 
value,  and  this  seems  to  have  been  done  in  this  instance. 
•■  In  Nelson  v.  &reat  Northern  By.  Co.,  28  Mont.  297,  72  Pac. 
642,  this  court  considered  to  some  extent  the  question  presented 
here,  with  reference  to  the  right  of  a  common  carrier  of  prop- 
erty to  limit  its  common-law  liability  by  a  special  contract,  and, 
among  other  things,  said:  ^'At  common  law  the  carrier  is  liable 
for  the  full  amount  of  the  damage  resulting  from  his  negligence. 
This  liability  may  be  limited  by  an  express  agreement  made  be- 
tween the  shipper  and  the  carrier  at  the  time  of  the  delivery 
of  the  goods  for  transportation^  provided  the  limitation  be  such 
as  the  law  can  recognize  as  reasonable,  and  not  inconsistent 
with  sound  public  policy.  (Hart  v.  Pennsylvania  B'.  B.  Co.,  112 
U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717;  Express  Co.  v.  Cald- 
well, 21  Wall.  264,  22  L.  Ed.  556;.  Squire  et  dl.  v.  New  York  Cent. 
B.  B.  Co.,  98  Mass.  244,  93  Am.  Dec.  162.)  And  where  the  par- 
ties have,  by  stipulation,  fixed  upon  a  value  of  the  property, 
such  stipulation  has  the  effect  of  limiting  the  liability  of  the 
carrier,  and  is,  to  that  extent,  a  defense  to  an  action  for  dam- 
ages.'* 

In  Hart  v.  Pennsylvania  B.  B.  Co.,  112  U.  S.  331,  5  Sup.  Ct. 
151,  28  L.  Ed.  717,  the  same  subject  is  considered,  and  it  is  there 
said:  "There  is  no  justice  in  allowing  the  shipper  to  be  paid  a 
large  value  for  an  article  which  he  has  induced  the  carrier  to 
take  at  a  low  rate  of  freight  on  the  assertion  and  agreement 
that  its  value  is  a  less  sum  than  that  claimed  after  a  loss.  It  is 
just  to  hold  the  shipper  to  his  agreement,  fairly  made,  as  to 
value,  even  where  the  loss  or  injury  has  occurred  through  the 
negligence  of  the  carrier.  The  effect  of  the  agreement  is  to 
cheapen  the  freight  and  secure  the  carriage,  if  there  is  no  loss ; 
and  the  effect  of  disregarding  the  agreement,  after  a  loss,  is  to 
expose  the  carrier  to  a  greater  risk  than  the  parties  intended  he 
should  assume.  The  agreement  as  to  value,  in  this  case,  stands 
as  if  the  carrier  had  asked  the  value  of  the  horses,  and  had  been 
told  by  the  plaintiff  the  sum  inserted  in  the  contract. 
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"The  limitation  as  to  value  haa  no  tendency  to  exempt  from 
liability  for  negligence.  It  does  not  induce  want  of  care.  It 
exacts  from  the  carrier  the  measure  of  care  due  to  the  value 
agreed  on.  The  carrier  is  bound  to  respond  in  that  value  for 
negligence.  The  compensation  for  carriage  is  based  on  that 
value.  The  shipper  is  estopped  from  saying  that  the  value  is 
greater.  The  articles  have  no  greater  value,  for  the  purposes 
of  the  contract  of  transportation,  between  the  parties  to  that  con- 
tract. The  carrier  must  respond  for  negligence  up  to  that  value. 
It  is  just  and  reasonable  that  such  a  contract,  fairly  entered  into, 
and  where  there  is  no  deceit  practiced  on  the  shipper,  should  be 
upheld.  There  is  no  violation  of  public  policy.  On  the  con- 
trary, it  would  be  unjust  and  unreasonable,  and  would  be  re- 
pugnant to  the  soundest  principles  of  fair  dealing  and  of  the 
freedom  of  contracting,  and  thus  in  conflict  with  public  policy, 
if  a  shipper  should  be  allowed  to  reap  the  benefit  of  the  contract 
if  there  is  no  loss,  and  to  repudiate  it  in  case  of  loss."  To  the 
same  effect  is  the  decision  in  Cau  v.  Texas  etc.  By.  Co.,  above. 

Section  2892  of  the  Civil  Code  provides:  ''The  liability  of  a 
carrier  for  baggage  received  by  him  with  a  passenger  is  the  same 
as  that  of  a  common  carrier  of  property."  Under  the  provisions 
of  this  section,  the  decisions  cited  above  are  directly  applicable 
here. 

While  it  may  be  admitted,  for  the  purposes  of  this  case,  al- 
though not  decided,  that  a  carrier  would  not  be  permitted  to 
contract  against  any  liability  whatever  arising  from  its  own 
negligence,  that  it  may  lawfully  contract  to  limit  such  liability, 
provided  the  limitation  is  reasonable,  can  hardly  be  said  to  be 
open  to  doubt  at  this  time,  although  there  appears  to  be  some 
conflict  in  the  decisions.  (6  Cyc.  399,  400.)  From  the  record 
presented  in  this  case,  it  is  impossible  for  this  court  to  say  that 
the  limitation  imposed  in  this  instance  was  unreasonable. 

We  find  no  error  in  the  record.  The  judgment  and  order  are 
affirmed. 

Affirmed. 

Mr.  Chiep  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


35  Mont.]  Ettien  t;.  Dbum.  81 


ETTIEN,  Apwa^ANT,  v.  DRUM,  Respondent. 

(No.  2,347.) 

(Submitted  January  17,  1907.    Decided  February  2,  1907.) 

(88  Pae.  659.) 

Claim  and  Delivery — New  Trial — Verdict  Contrary  to  Evidence 
— Notice — Specifications — Appeal — Presumptions — Discretion. 

New  Trial — ^Insulficieiicy  of  Evidence — Specifications — Statutes. 

1.  Under  Chapter  92  of  the  Session  Laws  of  1905,  page  185,  amend- 
ing sections  1152  and  1173  of  the  Code  of  Civil  Procedure,  it  is  no 
longer  necessary  for  a  party  to  specify  in  his  notice  of  intention  to 
move  for  a  new  trial  the  particulars  in  which  the  evidence  is  claimed 
to  be  insufficient  to  justify  the  verdict. 

Same — ^Notice — ^Presumptions — Appeal. 

2.  Where  the  district  court  passed  upon  a  motion  for  a  new  trial,  it 
win  be  presumed,  in  the  absence  of  a  showing  to  the  contrary  by  the 
party  alleging  error  in  this  regard,  that  it  had  a  notice  before  it  suffi- 
cient to  justify  it  in  doing  so. 

Same — ^Insufficiency  of  Evidence — Discretion — ^Review. 

3.  A  motion  for  a  new  trial  on  the  ground  that  the  evidence  is  in- 
sufficient to  justify  the  verdict  is  addressed  to  the  sound  legal  discre- 
tion of  the  trial  court,  and,  in  the  absence  of  a  showing  that  there 
was  a  clear  and  unmistakable  abuse  of  such  discretion,  its  action  in 
granting  it  will  not  be  disturbed. 

Appeal  from  District  Court,  Yellowstone  County;  Charles  H. 
Loud,  Judge. 

Action  by  William  Ettien  against  H.  B.  Drum.  From  an  or- 
der granting  a  new  trial  to  defendant^  plaintiff  appeals.  Af- 
firmed. 

Mr.  W.  M.  Johnston,  for  Appellant. 

There  is  no  substantial  conflict  in  the  evidence  in  this  case, 
10,  for  all  practical  purposes,  it  should  be  treated  by  the  court 
as  an  agreed  statement  of  facts.  For  that  reason  the  trial 
eoort  should  not  be  considered  as  having  any  discretion  in  grant- 
ing a  motion  for  a  new  trial  on  the  ground  of  the  insufficiency 
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of  the  evidence.  "Where  there  is  no  conflict  in  the  evidence, 
there  is  presented  a  question  of  law,  and  the  trial  court  acts  upon 
it  as  upon  an  agreed  statement  of  facts."  (Conklin  v.  Cullen, 
25  Mont.  217,  64  Pac.  502 ;  Emerson  v.  Eldorado  Ditch  Co.,  18 
Mont.  247,  44  Pac.  969.  See,  also,  Boe  v.  Lyiich,  20  Mont.  80, 
49  Pac.  381 ;  1  Spelling  on  New  Trial,  sec.  243 ;  Kirby  v.  Hig- 
gins  (Mont.),  85  Pac.  275;  White  v.  Beal  etc.  Grocer  Co.,  65 
Ark.  278,  45  S.  W.  1060.) 

When  the  court  below  grants  a  new  trial  on  the  ground  that 
the  verdict  is  against  the  evidence,  the  judgment  will  be  re- 
versed where  it  appears  that  the  verdict  is  not  contrary  to  the 
evidence.  (Cleckley  v.  Beall,  37  Ga.  607.)  **  Where  the  evidence 
was  sufficient  to  sustain  the  verdict  and  required  such  a  verdict, 
an  order  setting  it  aside  will  be  reversed  as  an  abuse  of  dis- 
cretion.'*    {Wendell  v.  North,  26  Wis.  379.) 

Where  there  is  a  vast  preponderance  of  the  evidence  in  favor 
of  defendant  and  the  defense  is  supported  by  numerous  wit- 
nesses apparently  entitled  to  credit,  and  the  plaintiff's  case 
stands  upon  his  own  evidence,  either  unsupported  or  slightly 
supported,  a  new  trial  should  be  granted  by  the  general  term. 
{Kaare  v.  Troy  S.  &  L  Co,,  139  N.  Y.  369,  34  N.  E.  901.)  Dis- 
cretion of  a  trial  court  in  granting  a  new  trial  for  insufficiency 
of  evidence  will  be  overruled  on  appeal  when  there  is  not  a 
scintilla  of  evidence  to  support  any  other  verdict  than  that  ren 
dered.  {Ottomeyer  v.  Pritchett,  178  Mo.  160,  77  S.  W.  62.) 
Setting  aside  a  verdict  because  excessive  or  because  of  insuffi- 
ciency of  the  evidence,  contemplates  a  judicial  discretion,  which 
may  be  corrected  on  appeal  where  justice  imperatively  demands 
interference.  {Lawrence  v.  Wilson,  86  App.  Div.  472,  83  N.  Y. 
Supp.  821;  1904  B.  Am.  Dig.,  263.)  When  the  evidence  greatly 
preponderates  against  the  verdict,  a  motion  for  a  new  trial 
should  be  granted,  and  the  refusal  of  the  trial  court  to  grant 
such  motion  was  error.  {Southern  Ry.  Co.  v.  Lollar,  135  Ala. 
375,  33  South.  32.  See,  also.  Western  &  A.  B.  Co.  v.  Hunt,  116 
Ga.  448,  42  S.  E.  785.)  Where  but  one  conclusion  can  be  drawn 
from  the  evidence,  the  finding  of  the  trial  court  may  be  set 
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aside.  {Nord  v.  Boston  etc.  Co.  (Mont.),  84  Pac.  1116.)  Here, 
all  of  the  evidence  was  in  favor  of  the  verdict  and  that  there  was 
no  competent  evidence  against  it.  (See  Smith  v.  St.  Paul  etc. 
By.  Co.,  44  Minn.  17,  46  N.  W.  149;  Wachlin  v.  Olencoe,  41 
Minn.  499,  43  N.  W.  967.) 

An  order  granting  or  refusing  a  new  trial  will  not  be  dis- 
turbed, where  there  is  a  substantial  conflict  of  evidence,  unless 
an  abuse  of  discretion  is  shown.     {Murray  v.  Heime,  17  Mont.. 
353,  42  Pac.  1057;  Chauvin  v.  Valiton,  7  Mont.  581,  19  Pac.  215 
Beckstead  v.  Montana  etc.  By.  Co.,  19  Mont.  147,  47  Pac.  795 
Marshal's  Admx.  v.  VaUey  By.  Co.,  97  Va.  653,  34  S.  E.  455 
Spelling  on  New  Trial,  p.  412;  Holland  v.  Huston,  20  Mont.  84, 
49  Pac.  390.    See,  also,  Lincoln  v.  Bodgers,  1  Mont.  217 ;  Fran- 
cisco v.  Benepe,  6  Mont.  245, 11  Pac.  637 ;  Mattock  v.  Ooughnour, 
11  Mont.  274,  28  Pac.  301;  McCauley  v.  Tyler,  11  Mont.  52,  27 
Pac;  391;  Hamilton  v.  Nelson,  22  Mont.   539,   57  Pac.   146; 
O'Bourke  v.  Sherman,  23  Mont.  310,  58  Pac.  810.) 

Mr.  Fred.  H.  Hathhom,  and  Mr.  Harry  A.  Oroves,  for  Re- 
spondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action  of  claim  and  delivery,  wherein  the  plaintiff 
seeks  to  recover  from  defendant  the  possession  of  forty-two  head 
of  stock  cattle,  of  the  value  of  $33  each,  two  calves,  of  the  value 
of  $20  each,  the  increase  of  said  stock  cattle,  number  unknown, 
of  the  value  of  $20  each,  and  the  sum  of  $200  as  damages  for 
wrongfully  withholding  said  animals  from  the  possession  of  the 
plaintiff,  after  demand.  This  is  the  second  time  the  case  has 
been  before  this  court.  (See  Ettien  v.  Drum,  32  Mont.  311,  80 
Pac.  369.) 

In  his  complaint  the  plaintiff  sets  forth  that  on  or  about 
October  1,  1900,  at  Fergus  county,  Montana,  William  Deaton 
and  Austin  Warr  unlawfully  and  wrongfully  took  said  stock 
cattle  from  his  possession,  and  that  on  or  about  December  11, 
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1900,  the  cattle  came  into  possession  of  the  defendant;  that 
they  have  since  increased  in  number;  that  defendant  vented 
plaintiff's  brand  and  placed  his  own  brand  on  the  cattle,  and, 
upon  demand,  refused  to  deliver  the  animals  to  plaintiff.  De- 
fendant by  answer  alleges  on  information  and  belief  that  at  the 
time  he  purchased  the  cattle  from  Deaton  and  Warr  they  were 
the  owners  and  in  possession  of  the  cattle;  that  they  sold  and 
delivered  the  same  to  him  for  a  good  and  valuable  consideration. 

By  amended  reply,  plaintiflE  avers  **that  on  July  24,  1900,  one 
W.  D.  Deaton  was  the  owner  of  all  cattle  in  ]\Iontana  which 
were  branded  with  a  pitchfork  brand,  so  called,  on  the  left 
shoulder;  that  on  July  24,  1900,  the  said  Deaton  sold  all  of  said 
cattle,  together  with  said  brand  and  the  right  to  use  the  same, 
to  this  plaintiff  at  and  for  the  agreed  price  of  $33  per  head; 
that  at  that  time  the  said  Deaton  and  this  plaintiff  entered  into 
an  oral  agreement  for  the  sale  and  delivery  of  said  cattle,  the 
terms  of  which  agreement  were  as  follows,  to- wit :  There  were  to 
be  two  deliveries  of  said  cattle  at  Utica,  Montana,  and  the  first 
delivery  was  to  be  on  or  about  August  5,  1900,  and  the  second 
delivery  on  or  about  August  25,  1900;  that  said  cattle  when 
delivered  should  not  be  tally  marked  nor  their  brands  vented, 
and  all  of  said  cattle  were  to  be  again  turned  on  the  common 
range  after  said  second  delivery;  that  the  plaintiff  was  to  pay 
$33  per  head  for  said  cattle  when  delivered  and  counted  out  at 
said  two  deliveries ;  and  that  plaintiff,  upon  said  second  delivery 
being  made  and  paid  for,  should  become  the  owner  of  said  brand 
and  of  the  right  to  use  the  same;  that  nothing  was  said  by  or 
between  said  Deaton  and  plaintiff  at  that  time  as  to  who  would 
be  the  owner  of  any  cattle  branded  as  aforesaid  which  might 
be  left  on  the  range  and  not  included  in  either  of  said  deliv- 
eries,'* 

Plaintiff  further  alleges  that  there  was  then,  and  ever  since 
then  has  been,  a  well-known  and  general  custom  and  usage  among 
cattlemen  in  Fergus  county,  Montana,  where  sai(J  Deaton  and 
plaintiff  then  resided  and  where  said  sale  was  made,  as  well  as 
in  the  whole  state  of  Montana,  that  under  an  agreement  for  the 


35  Mont.]  Ettien  v.  Drum.  85 

sale  of  a  whole  herd  of  cattle  and  their  brands,  containing  the 
same  terms  as  to  delivery,  payment,  brands,  and  all  other  con- 
ditions as  are  and  were  contained  in  said  agreement  between 
said  Deaton  and  plaintiff,  the  purchaser  of  said  cattle  and  brand 
becomes  the  owner  of  all  said  cattle,  if  any,  left  on  the  range 
and  not  included  in  any  of  the  specified  deliveries  of  said  cattle, 
without  the  payment  of  any  sum  of  money  other  than  the  agreed 
price  per  head  for  the  cattle  actually  delivered;  that  plaintiff 
is  informed  and  believes,  and  therefore  alleges,  that  the  said 
Deaton,  because  of  his  long  experience  as  a  cattleman,  was  then 
well  informed  as  to  said  general  custom  and  usage ;  and  that  said 
agreement  was  made  because  of  said  custom  and  usage,  which 
was  by  tacit  consent  made  a  part  of  said  agreement  for  the  pur- 
chase and  sale  of  said  cattle. 

"Plaintiff  alleges  that  on  or  about  August  5,  1900,  the  first 
delivery  of  said  cattle  was  made  at  Utica,  Montana,  under  said 
agreement,  at  which  time  six  hundred  and  seven  head  of  said 
cattle  were  counted  out  and  delivered  to  plaintiff  by  said  Deaton, 
and  which  were  then  paid  for  by  plaintiff  at  the  rate  of  $33 
per  head;  that  on  or  about  August  6,  1900,  said  Deaton  deliv- 
ered to  plaintiff  a  bill  of  sale  of  all  of  said  pitchfork  cattle,  to- 
gether with  their  said  brand  and  the  right  to  use  the  same ;  and 
that  on  or  about  September  1,  1900,  said  Deaton  made  the  second 
and  last  delivery  of  said  cattle,  under  said  agreement,  at  Utica, 
Montana,  at  which  time  he  delivered  and  counted  out  to  plain- 
tiff ninety-eight  head  of  said  pitchfork  cattle,  and  plaintiff  then 
paid  to  said  Deaton  the  sum  of  $33  per  head  for  the  cattle  so 
delivered. 

"Plaintiff  alleges  that  under  said  agreement  and  said  custom 
and  usage  he,  on  September  1,  1900,  became  and  was  the  owner 
of  all  of  said  cattle  branded  with  the  pitchfork  brand  on  the  left 
shoulder,  together  with  said  brand  and  the  right  to  use  the  same, 
which  said  cattle  included  the  cattle  claimed  by  defendant  and 
which  are  described  in  plaintiff's  complaint  and  are  involved  in 
this  action;  that  said  Deaton  at  that  time  ceased  to  have  any 
interest  of  any  kind  in  or  to  any  of  said  cattle;  that  said  eat- 
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tie  were  then  turned  on  the  common  range  without  being  tally 
marked  or  without  their  brands  being  vented,  and  without  any 
distinguishing  mark  whatever  being  put  upon  them  or  any  or 
either  of  them,  and  that  any  pretended  sale  of  said  cattle,  or  any 
of  them,  by  said  Deaton  or  Austin  Warr  to  the  defendant  was 
and  is  illegal  and  void." 

On  the  former  appeal  this  court  held  that  the  custom  of  cat- 
tlemen above  pleaded  was  inconsistent  with  section  4491  of  the 
Civil  Code,  and  could  not,  therefore,  be  relied  upon  by  the 
plaintiff. 

A  composite  review  of  the  testimony  on  both  sides  of  the 
case  discloses:  That  in  the  sunmier  of  1900  the  plaintiff  pur- 
chased of  W.  D.  \Deaton  seven  hundred  and  sixty  head  of  stock 
cattle,  more  or  less,  and  received  a  bill  of  sale  therefor  on  August 
7th  of  that  year,  which  instrument  is  as  follows : 

'*Know  all  men  by  these  presents,  that  I,  W.  D.  Deaton,  of 
Fergus  county,  state  of  Montana,  the  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  twenty-five  thousand  and 
eighty  dollars,  lawful  money  of  the  United  States,  to  me  in  hand 
paid  by  Wm.  Ettien,  of  Fergus  county,  state  of  Montana,  the 
party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowl- 
edged, do  grant,  bargain,  sell  and  convey  unto  the  said  party 
of  the  second  part,  his  heirs,  executors,  administrators  and  as- 
signs, all  of  the  following  described  property,  to-wit :  Seven  hun- 
dred and  sixty  (760)  head  of  stock  cattle,  branded  with  the 
pitchfork  brand  on  the  left  shoulder.  It  is  intended  hereby  to 
include  and  convey  to  the  said  party  of  the  second  part  all  cat- 
tle branded  with  the  said  brand  and  owned  by  the  said  party 
of  the  first  part,  and  also  to  grant,  sell  and  convey  to  the  said 
party  of  the  second  part  all  right,  title  and  interest  in  and  to 
the  said  brand,  to-wit,  the  pitchfork  brand  on  the  left  shoulder 
and  in  and  to  the  use  thereof.  To  have  and  to  hold  the  same,  to 
the  said  party  of  the  second  part,  his  executors,  administrators 
and  assigns,  forever ;  and  I  do,  for  myself,  my  heirs,  executors 
and  administrators,  covenant  and  agree  to  and  with  the  said 
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party  of  the  second  part, executors,  administrators  and 

assigns,  to  warrant  and  defend  the  sale  of  the  above-described 
property,  against  all  and  every  person  and  persons  whomsoever, 
lawfully  claiming  or  to  claim  the  same. 

''In  witness  whereof,  I  hereunto  set  my  hand  and  seal  this 
24th  day  of  July,  A.  D.  1900. 

''W.  D.  DEATON.     [Seal.]'' 

That  six  hundred  and  seven  head  of  the  cattle  were  delivered 
to  plaintiff  at  his  ranch  by  Deaton.     That  plaintiff  did  not  re- 
brand  the  cattle  or  put  any  new  marks  upon  them,  but  simply 
range-herded  them.    That  some  of  the  animals ' '  tried  to  drift  back 
to  their  home  range  all  the  time."    Plaintiff  testifies:  ''There 
would  be  a  hundred  head  in  a  bunch  of  these  cattle  that  were 
delivered  to  me  by  Mr.  Deaton  that  would  be  going  right  back 
toward  the  old  range."     Other  witnesses  saw  different  animals 
so  wandering  back,  and  all  the  testimony  shows  that  it  was  pos- 
sible for  the  cattle  to  get  back  to  their  old  ranges;  they  had 
been  bought  by  Deaton  from  various  ranchmen  throughout  the 
Judith  basin.     On  September  1st  a  second  delivery  of  ninety- 
eight  head  was  made  to  plaintiff,  and  they  were  turned  onto 
the  same  range  with  the  ones  first  delivered.     Nothing  was  done 
toward  venting  or  rebranding  the  second  delivery.    Plaintiff 
then  testifies:  "Deaton  said,  at  the  time  of  the  second  delivery, 
that  he  could  not  find  all  of  his  cattle,  and  he  wanted  to  know 
what  I  would  do  about  it.     I  told  him  that  I  could  not  receive 
any  more  cattle  under  that  contract  without  we  both  knew  that 
they  were  cattle  that  I  had  not  received  before.    I  think  he  said 
something  about  thirty  head  being  short.     •     •     •     I   know 
practically  nothing  myself  about  these  cattle  not  shipped  at  that 
time  drifting  back  to  their  old  range.    I  know  nothing  except 
what  my  men  said,  because  I  was  not  there."    Plaintiff  then 
described  one  "bobtailed"  cow,  branded  "A4,"  that  he  after- 
ward saw  in  defendant's  herd.     He  also  says  he  saw  three  others 
of  these  Deaton  cattle  there  at  the  time.     There  is  some  testi- 
mony tending  to  show  that  Deaton  attempted  to  make  a  third 
delivery  of  cattle  to  plaintiff,  but  that  they  were  not  received. 
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Defendant  testified  that  he  bought  the  animals  in  controversy 
from  Deaton  and  Warr.  He  says  they  told  him  at  the  time  of 
purchase  that  plaintiff  refused  to  accept  the  cattle  that  they 
then  had  on  sale.  He  then  continued  as  follows:  "After  we 
went  in  to  talk  the  matter  over,  the  conversation  in  regard  to 
the  cattle  was  between  Deaton  and  Warr  in  my  presence,  and, 
when  they  got  through,  then  Warr  and  I  talked  over  the  mat- 
ter of  the  pay  for  these  cattle.  Their  principal  conversation  was 
in  regard  to  the  amount  of  cattle  that  had  been  bought,  and 
then  delivered  from  Deaton  to  Ettien,  and  what  left,  etc.,  of 
the  remnant.  They  talked  over  between  themselves  as  to  how 
many  they  had  actually  delivered  to  Ettien;  spoke  of  the  de- 
livery of  the  cattle;  how  many  had  been  bought.  Warr  wanted 
to  get  an  idea  as  to  how  many  cattle  had  been  bought  and  sold 
and  was  still  on  hand.  They  said  something  about  the  number 
that  they  had  originally.  They  talked  over  the  amount  that 
had  been  bought  that  spring,  and  then  they  talked  over  the  num- 
ber that  they  had  delivered  to  Ettien.  They  spoke  of  these  de- 
liveries that  Deaton  had  made  to  Ettien.  They  said  they  had 
taken  the  cattle  up  to  Ettien 's,  and,  Ettien  not  being  at  home, 
that  the  foreman  would  not  receive  the  cattle  as  Ettien  was  then 
in  California.  They  did  not  mention  any  other  reason  why 
Ettien  refused  to  receive  them.  They  did  not  say  anything 
about  what  had  been  done  with  the  cattle  that  Ettien  had  re- 
ceived. I  have  no  recollection  of  them  saying  what  had  been 
done  with  them  after  they  had  been  turned  over  to  him.  There 
may  have  been  a  conversation  to  the  effect  that  if  Ettien  was  not 
satisfied  that  they  would  have  the  money  for  him  when  he  re- 
turned, but  I  don't  remember  of  it" 

Warr  testified  that,  in  the  summer  of  1900,  Deaton  had  pur- 
chased of  various  cattlemen  seven  hundred  and  seventy-one  head 
of  cattle,  and,  among  others,  two  hundred  and  forty-six  head 
from  one  P.  E.  Anderson.  There  is  testimony  that  Deaton  said 
he  had  found  all  of  the  Anderson  cattle,  and  plaintiff  testified 
that  the  four  head  identified  by  him  in  defendant's  field  bore 
the  Anderson  brand. 
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The  cause  was  tried  to  a  jury,  and  plaintiff  had  a  verdict  to 
the  effect  that  he  was  entitled  to  recover  of  defendant  forty-two 
head  of  cattle  branded  with  the  pitchfork  brand.  The  jury 
fixed  the  value  of  the  cattle  at  $33  each,  which  valuation  was 
afterward,  on  plaintiff's  motion,  cut  down  to  $30  each  by  the 
court,  to  conform  to  plaintiff's  testimony.  Judgment  for  plain- 
tiff was  entered  in  accordance  with  the  amended  verdict ;  where- 
upon defendant  moved  the  court  to  vacate  and  set  aside  said 
verdict  and  grant  a  new  trial,  for  reasons  that  will  be  hereafter 
considered.  On  April  30,  1906,  the  court  granted  said  motion, 
from  which  order  the  plaintiff  appealed  to  this  court. 

Defendant's  specification  of  particulars  in  which  the  evidence 
is  insufficient  to  support  the  verdict,  as  found  in  the  transcript, 
is  as  follows : 

"(1)  There  is  absolutely  no  evidence  tending  to  show  that 
Deaton  delivered  any  of  the  cattle  in  controversy  herein  to  Wm. 
Ettien,  the  plaintiff  herein,  except  one  A4  cow.  (Tr.,  pp.  6, 
7,  9, 10,  12,  41.) 

**  (2)  There  is  absolutely  no  evidence  tending  to  show  that  H. 
B.  Drum,  the  defendant  herein,  was  not  a  purchaser  in  good 
faith  of  the  cattle  involved  in  this  action  subsequent  to  the  trans- 
fer thereof  from  Deaton  to  Wm.  Ettien,  the  plaintiff  herein. 
(Tr.,  pp.  43-46.)" 

Appellant  contends  that  this  specification  of  insufficiency  did 
not  warrant  the  district  court  in  granting  a  new  trial.  It  is  no 
longer  necessary  under  our  practice  to  specify  the  particulars 
in  which  the  evidence  is  insufficient  to  justify  the  verdict.  The 
Ninth  Legislative  Assembly  amended  section  1152  of  the  Code 
of  Civil  Procedure  by  eliminating  therefrom  the  following  lan- 
guage: **And  when  the  exception  is  to  the  verdict  or  decision, 
upon  the  ground  of  the  insufficiency  of  the  evidence  to  justify 
it,  the  objection  must  specify  the  particulars  in  which  such  evi- 
dence is  alleged  to  be  insufficient" — and  in  paragraph  3  of  sec- 
tion 1173  they  struck  out  the  following  words:  *'When  the  no- 
tice of  the  motion  designates  as  the  ground  of  the  motion  the 
insufficiency  of  the  evidence  to  justify  the  verdict  or  other  de- 
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cision,  the  statement  shall  specify  the  particulars  in  which  such 
evidence  is  alleged  to  be  insufficient."  (Session  Laws,  1905,  pp. 
185-187.) 

Respondent  contends  in  his  brief  that  the  trial  court  was 
bound  to  act  upon  the  motion  for  a  new  trial,  because  his  no- 
tice of  intention  to  move  for  a  new  trial  was  based  upon  the  in- 
sufficiency of  the  evidence.  This  notice  of  intention  is  not  in 
the  record,  but  it  was  not  contended  on  the  argument  that  the 
statement  in  the  brief  was  incorrect.  The  trial  court  is  pre- 
sumed to  have  had  a  notice  before  it  that  would  justify  it  in 
passing  upon  the  motion  for  a  new  trial,  and,  in  the  absence  of 
a  showing  to  the  contrary  by  appellant  here,  whose  duty  it  is 
to  make  such  showing  if  the  facts  warrant,  this  court  will  act 
upon  such  presumption. 

Assuming,  then,  that  the  trial  court  was  at  liberty  to  act  upon 
the  motion  for  a  new  trial,  did  it  abuse  its  discretion!  Appel- 
lant argues  that  the  record  shows  no  substantial  conflict  in  the 
evidence,  and  it  should  therefore  be  treated  as  an  agreed  state- 
ment of  facts  and  passed  upon  as  a  question  of  law.  He  says: 
''In  this  case  there  was  no  conflict  in  the  evidence  and  no  ques- 
tion as  to  the  credibility  of  any  witnesses.'*  We  cannot  agree 
with  this  contention.  In  the  case  of  State  v.  Jones,  32  Mont 
442,  80  Pac.  1095,  the  last  utterance  of  this  court  on  the  sub- 
ject granting  new  trials  by  the  district  court,  is:  '*A  motion  for 
a  new  trial  is  addressed  to  the  sound  legal  discretion  of  the  trial 
court;  and  the  action  of  the  latter  will  not  be  disturbed  except 
in  an  instance  manifesting  a  clear  and  unmistakable  abuse  of 
such  discretion."  It  was  for  the  trial  court  to  say  whether  the 
evidence,  in  weight,  justified  the  verdict.  {Harrington  v.  Butte 
etc.  Min.  Co.,  27  Mont.  1,  69  Pac.  102.) 

The  order  of  the  district  court  setting  aside  the  verdict  and 
granting  a  new  trial  is  affirmed. 

Affirmed. 

.  Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway  con- 
cur. 
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LEG  GAT,  Respondent,  v.  GERRICK,  Appellant. 

(No.  2,359.) 

(Submitted  January  17,  1907.    Decided  February  5,  1907.) 

(88  Pae.  788.) 

Physicians  and  Surgeons — Action  for  Services — Statutory  Regur 
lotions — Compliance — Burden  of  Proof — Interest — Complaint 
— Sufficiency — Appeal. 

Complaint — Sufficiency — Appeal — Review. 

1.  The  question  of  the  insufficiency  of  the  complaint  to  state  a  causa 
of  action  cannot  be  raised  for  the  first  time  on  appeal  from  an  order 
denying  a  new  trial. 

Physicians  and  Surgeons — ^Action  for  Sernces-License  to  Practice— Burden 
of  Proof. 

2.  Where  a  witness  for  plaintiff,  in  an  action  to  recover  for  medical 
services,  had  testified  that  he  knew  plaintiff  at  the  time  of  the  rendi- 
tion of  the  services  as  a  physician,  and  that  he  was  then  the  city  physi- 
cian, it  will  be  presumed  that  plaintiff  had  secured  a  license  to  practice 
as  required  by  the  statute,  and  the  burden  of  proving  the  contrary  waa 
upon  defendant. 

Same — Action  for  Services — Interest  on  Balance  Due. 

3.  Interest  on  a  balance  due  a  physician  for  medical  services  seems 
to  be  properly  allowable,  under  CivU  Code,  section  4280,  in  an  action 
to  recover  such  balance.  (Eeferlin  y.  Earlman,  29  Mont.  139,  74 
Pac.  201.) 

Appeal  from  District  Court,  Silver  Bow  County;  John  B.  Mo- 
Cleman,  Judge. 

Action  by  Dr.  A.  C.  Leggat  against  John  Gerrick.  Prom 
an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed* 

Mr.  John  A.  Shelton,  for  Appellant. 

A  physician  who  has  not  procured  a  certificate  entitling  him 
to  practice  medicine  cannot  recover  compensation  for  services 
rendered  as  such.  {Roberts  v.  Levy  (Cal.),  31  Pac.  570;  Bohn 
▼.  Lowery,  77  Miss.  424,  27  South.  604.)     The  burden  is  on  the 
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physician  suing  to  recover  compensation  to  allege  and  prove  a 
compliance  with  the  statute.  (Adams  v.  Stewart,  5  Harr.  (Del.) 
144;  Cooper  v.  Oriffin,  13  Ind.  App.  212,  40  N.  B.  710;  Dow  v. 
Haley,  30  N.  J.  L.  354;  Wilson  v.  Vick  (Tex.  Civ.  App.),  51 
S.  W.  45;  Conkey  v.  Carpenter,  106  IMich.  1,  63  N.  W.  990; 
Wooley  V.  Bell,  33  Tex.  Civ.  App.  399,  76  S.  W.  797;  Bower  v. 
Smith,  8  Ga.  74.) 

Messrs.  Kremer  d;  Kremer,  for  Respondent 

In  almost  all  of  the  states  where  the  burden  of  proof  is  upon 
the  plaintiff,  as  in  Alabama,  Indiana  and  Georgia,  statutes  are 
found  which  require  such  proof  of  the  right  to  practice  to  be 
made  by  the  plaintiff  before  recovery.  The  states  of  Illinois, 
Iowa,  Louisiana,  Minnesota,  Nebraska,  South  Carolina,  New 
York  and  others  hold  that  the  burden  is  not  upon  the  plaintiff, 
and  that  a  license  to  practice  wiU  be  presumed  until  the  con- 
trary is  shown.  {McPherson  y.  Cheadell,  24  "Wend.  (N.  Y.)  15; 
Jo  Daviess  Co.  v.  Staples,  108  lU.  App.  539;  Lacy  v.  Kossuth 
Co.,  106  Iowa,  16,  75  N.  W.  689;  Dickerson  v.  Oordy,  5  Rob. 
(La.)  489;  Lyford  v.  Martin,  79  Minn.  243,  82  N.  W.  479; 
Cather  v.  Damerell  (Neb.),  99  N.  W.  35;  Crane  v.  McLaw,  12 
Rich.  (S.  C.)  129.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  brought  by  Dr.  A.  C.  Leggat  to  recover  a  bal- 
ance of  $100  for  professional  services  rendered  for  the  defend- 
ant. The  action  appears  to  have  originated  in  the  justice  of 
the  peace  court.  In  the  district  court  it  was  tried  to  the  court 
sitting  without  a  jury,  a  jury  having  been  expressly  waived. 
The  court  made  findings  of  fact  and  conclusions  of  law  in  the 
plaintiff's  favor,  and  rendered  judgment  that  he  recover  from 
the  defendant  the  sum  of  $100,  with  interest  thereon  from  May 
26,  1902.  From  an  order  denying  defendant  a  new  trial,  this 
appeal  is  prosecuted. 
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The  questions  argued  in  this  court  are :  1.  Does  the  complaint 
state  facts  sufScient  to  constitute  a  cause  of  action?  2.  Is  the 
eyidence  sufficient  to  support  the  decision  of  the  court  t  and  3. 
Did  the  court  err  in  allowing  interest  on  the  amount  recovered! 

1.  There  does  not  appear  to  have  been  any  objection  that  the 
complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  urged  in  the  trial  court.  There  is  not  any  appeal  from 
the  judgment.  The  appeal  is  from  the  order  denying  the  de- 
fendant a  new  trial,  and  on  such  appeal  the  question  of  the 
insufficiency  of  the  complaint  to  state  a  cause  of  action  cannot 
be  raised  unless  it  was  properly  raised  in  the  district  court. 
{Schatzlein  Paint  Co.  v.  Passmore,  26  Mont.  500,  68  Pac.  1113; 
CampbeU  v.  Oreat  Falls,  27  Mont.  37,  69  Pac.  114.) 

2.  It  is  urged  that  the  evidence  is  insufficient  to  sustain  the  de- 
cision of  the  court,  in  that  there  was  not  any  evidence  offered  on 
behalf  of  the  plaintiff  to  show  **that  the  plaintiff  holds  a  certi- 
ficate granted  by  the  state  medical  board  of  the  state  of  Montana, 
entitling  him  to  practice  medicine."  If  the  fact  affirmatively 
appeared  that,  at  the  time  the  services  were  rendered,  the  plain- 
tiff did  not  have  a  certificate,  then  the  question  of  his  right  to 
recover  would  be  raised  directly.  But,  as  that  fact  does  not  ap- 
pear, the  only  question  presented  here  is :  Upon  whom  rests  the 
burden  of  proof?  Was  the  burden  upon  the  plaintiff  in  the 
first  instance  to  show  that  he  had  such  certificate?  Or  was  it 
upon  the  defendant  to  show  that  he  did  not  have  it?  The  testi- 
mony given  at  the  trial  on  behalf  of  the  plaintiff  by  the  wit- 
ness Kremer  is  as  follows:  ''I  knew  Dr.  Leggat  at  that  time,  and 
I  can  state  that  I  knew  him  to  be  a  physician  and  surgeon  in  the 
city  of  Butte,  and  at  that  time  was  the  city  physician.'' 

After  a  careful  review  of  the  authorities  the  court  of  appeals 
of  Illinois,  in  WUliams  v.  People,  20  111.  App.  92,  said:  ** Where 
the  question  of  license  or  qualification  of  a  physician  arises  col- 
laterally in  a  civil  action  between  party  and  party,  or  between 
the  doctor  and  the  one  who  employed  him,  then  the  license  or 
due  qualification  imder  the  statute  to  practice  will  be  presumed. 
{McPherson  v.  Cheadell,  24  Wend.  15;  Thompson  v.  Say  re,  1 
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Denio,  175;  Pearce  v.  Whale,  5  Bam.  &  C.  38,  758.) "  The  rea- 
son for  the  rule  is  stated  by  the  same  court  in  City  of  Chicago 
V.  Wood,  24  111.  App.  40,  as  follows:  **The  reason  why  the  li- 
cense will  be  presumed,  where  there  is  no  evidence  to  the  con- 
trary, rests  upon  the  principle  that,  when  an  act  is  required,  by 
positive  law,  to  be  done,  the  omission  of  which  would  be  a  mis- 
demeanor, the  law  presumes  that  it  has  been  done,  and  there- 
fore the  party  relying  on  the  omission  must  make  some  proof  of 
it,  though  it  be  a  negative." 

While  there  is  some  conflict  in  the  decisions,  the  decided  weight 
of  authority  seems  to  be  in  favor  of  the  rule  stated  above  in 
Williams  v.  People.  {McPherson  v.  CheadeU,  2A  Wend.  15 ;  Jo 
Daviess  County  v.  Staples,  108  111.  App.  539;  Lacy  v.  Kossuth 
County,  106  Iowa,  16,  75  N.  W.  689;  Dickerson  v.  Oordy,  5 
Rob.  (La.)  489;  Lyford  v.  Martin,  79  Minn.  243,  82  N.  W.  479; 
Cather  v.  Damerell  (Neb.),  99  N.  W.  35;  Rider  v.  Ashland 
County,  87  Wis.  160,  58  N.  W.  236;  Oood  v.  Lasher,  99  lU.  App. 
653.)  The  same  general  rule  is  recognized  by  the  court  of  ap- 
peals of  Indiana  in  Cooper  v.  Oriffin,  13  Ind.  App.  212,  40  N. 
E.  710,  but,  by  reason  of  a  special  statute  in  that  state,  the  con- 
trary rule  is  upheld. 

A  somewhat  analogous  question  is  presented  in  an  action 
brought  in  a  court  of  this  state  by  a  foreign  corporation.  It  has 
been  held  that  it  is  not  necessary  for  the  foreign  corporation 
to  prove,  in  the  first  instance,  that  it  has  complied  with  the  laws 
of  this  state  entitling  it  to  do  business  here.  {Zion  Co-op.  Merc, 
Assn.  V.  Mayo,  22  Mont.  100,  55  Pac.  915;  Thompson  on  Cor- 
porations, sec.  7965;  Langworthy  v.  Carding,  74  Minn.  325,  77 
N.  W.  207.) 

In  view  of  the  testimony  given  by  the  witness  Kremer  as  set 
forth  above,  we  think  the  presumption  follows  that  Dr.  Leggat 
had  complied  with  the  law,  and  that  the  burden  of  proof  was 
upon  the  defendant  to  show  that  he  had  not  done  so.  In  the 
absence  of  any  attempt  on  the  part  of  the  defendant  to  make 
this  proof,  we  think  the  evidence  is  sufficient  to  sustain  the  de- 
cision of  the  court. 
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3.  We  do  not  think  that  the  trial  court  erred  in  allowing  in- 
terest on  the  amount  recovered.  Its  action  appears  to  be  war- 
ranted by  section  4280  of  the  Civil  Code,  which  provides: 
"Every  person  who  is  entitled  to  recover  damages  certain,  or 
capable  of  being  made  certain  by  calculation,  and  the  right  to  re- 
cover which  is  vested  in  him  upon  a  particular  day,  is  entitled 
also  to  recover  interest  thereon  from  that  day,  except  during  such 
time  as  the  debtor  is  prevented  by  law,  or  by  the  act  of  the  credi- 
tor from  paying  the  debt" — and  by  the  construction  given  to 
that  section  by  this  court  in  Hefferlin  v.  Karlman^  29  Mont.  139, 
74  Pac  201. 

Not  finding  any  error  in  the  record,  the  order  denying  defend- 
ant's motion  for  a  new  trial  is  affirmed. 

AffifTned. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


CITY  OP  BILLINGS,  Respondent,  v.  COOK  et  al.,  Appel- 
lants. 

(No.  2,354.) 

(Submitted  January  16,  1907.    Decided  February  5,  1907.) 

(88  Pac.  656.) 

Municipal   Corporations — Livery-stables — Ordinaiices—Validity 
— Equal  Protection  of  the  Laws. 

1.  Defendants  had  practically  completed  a  building  for  livery-stable 
purposes  within  a  resident  portion  of  a  city  at  an  outlay  of  about 
$2,600,  before  an  ordinance  was  passed  making  it  incumbent  upon  per- 
sons desiring  to  engage  in  such  business  to  first  obtain  a  permit.  The 
ordinance  also  provided  that  it  should  not  apply  to  any  livery-stable 
then  in  existence  in  the  city  limits.     The  defendants,  having  failed  to 
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obtain  such  permit,  were  found  guilty  and  a  fine  imposed  upon  each 
of  them.  Held,  that  the  ordinance  was  an  unlawful  discrimination 
between  defendants  and  others  engaged  in  the  same  business  at  the 
time  of  its  enactment,  contrary  to  the  provisions  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States  insuring  to  all 
the  equal  protection  of  the  laws,  and  therefore  inoperative  as  to  de- 
fendants. 

Appeal  from  District  Court,  Yellowstone  County;  Charles  H. 
Loud,  Judge. 

J.  F.  Cook  and  B.  M.  Cox  were  convicted  of  violating  an  or- 
dinance of  the  city  of  Billings,  and  appeaL  Reversed  and  re- 
manded. 

Mr,  W,  M.  Johnston,  for  Appellants. 

The  ordinance  in  question  is  invalid  because  it  attempts  to 
delegate  the  powers  of  the  city  council  to  certain  real  estate 
owners  in  the  city  of  Billings,  which  is  an  unlawful  delegation. 
(.City  of  St.  Louis  v.  Russell,  116  Mo.  248,  22  S.  W.  470,  20  L. 
R.  A.  721.)  An  ordinance  prohibited  marching  on  the  streets  ex- 
cept  by  the  consent  of  the  mayor  or  council.  It  was  held  in- 
valid as  unreasonable  and  leaving  the  power  to  unregulated  of- 
ficial discretion.  {Frazee's  Case,  63  Mich.  396,  6  Am.  St.  Rep. 
310,  30  N.  W.  72;  Anderson  v.  City  of  Wellington,  40  Kan.  173, 
10  Am.  St.  Rep.  175,  19  Pac.  719,  2  L.  R.  A.  110;  City  of  Chi- 
cago V.  Trotter,  136  lU.  430,  26  N.  E.  359.)  The  city  council 
cannot  by  ordinance  delegate  its  powers.  (1  Smith  on  Municipal 
Corporations,  sec.  531  (m),  sees.  286-289;  Cooley's  Constitutional 
Limitations,  7th  ed.,  293.  See,  also.  Ex  parte  Sing  Lee,  96  Cal. 
354,  31  Am.  St.  Rep.  218,  31  Pac.  245,  24  L.  R.  A.  195;  In  re 
Quong  Woo,  13  Fed.  229,  7  Saw.  526;  In  re  Christensen,  43  Fed. 
243 ;  State  v.  Mahner,  43  La.  Ann.  496,  9  South.  480;  State  v.  Du^ 
harry,  44  La.  Ann.  1117,  11  South.  718;  City  of  Newton  v. 
Belger,  143  Mass.  598,  10  N.  E.  464;  City  of  Richmond  v.  Dud- 
ley, 129  Ind.  112,  28  Am.  St.  Rep.  180,  28  N.  E.  312,  13  L.  R. 
A.  587;  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct.  1064, 
30  L.  Ed.  220;  City  of  Brooklyn  v.  Furey,  9  Misc.  Rep.  193, 
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30  N.  T.  Supp.  349;  State  v.  Tenant,  110  N.  C.  609,  28  Am.  St. 
Rep.  715,  14  S.  E.  387,  15  L.  R.  A.  423;Bartket  v.  City  of  New 
Orleans,  24  Fed.  563.) 

The  ordinance  is  invalid  for  the  reason  that  it  is  an  unlawful 
discrimination  between  these  appellants,  whose  livery-stable  was 
partially  completed  at  the  time  of  the  passage  of  the  ordinance 
and  the  owners  of  other  liverynstables  in  residence  districts  of 
the  city  whose  buildings  were  actually  completed  and  in  use  at 
the  time  of  the  passage  of  this  ordinance.  It  is  in  the  nature 
of  an  ex  post  facto  law,  decreases  the  value  of  appellant's  prop- 
erty and  is  an  unfair  discrimination.  As  to  the  appellants, 
under  the  agreed  statement  of  facts,  the  ordinance  in  question 
is  a  violation  of  the  fourteenth  amendment  to  the  Constitution 
of  the  United  States  and  of  sections  3,  14  and  27  of  Article  III 
of  the  Constitution  of  Montana. 

As  soon  as  appellants  had  entered  upon  the  construction  of 
the  buildings  and  incurred  expense  for  the  work  and  materials, 
they  had  a  property  interest  in  them.  In  this  they  were  en- 
titled to  protection.  (City  of  Buffalo  v.  Chadeayne,  134  N.  Y. 
163,  31  N.  E.  443 ;  People  v.  O'Brien,  111  N.  Y.  1,  7  Am.  St.  Rep. 
648,  18  N.  E.  692-697,  707-709,  2  L.  R.  A.  255;  In  re  Union  El. 
Ry.  Co.,  112  N.  Y.  661,  19  N.  E.  664-670;  City  of  Detroit  v.  De- 
troit etc.  Plank-road  Co.,  43  Mich.  140,  5  N.  W.  275-280;  1 
Smith  on  Municipal  Corporations,  sec.  610;  Hawes  v.  City  of 
Chicago,  158  111.  653,  42  N.  E.  373,  30  L.  R.  A.  225.) 

An  ordinance  which  allows  a  certain  business  to  be  carried 
on  in  buildings  already  erected,  but  prohibits  the  erection  of 
others  for  that  purpose,  is  unreasonable  and  therefore  void. 
(Cooley's  Constitutional  Limitations,  7th  ed.,  282,  283;  Town 
of  Crowley  v.  West,  52  La.  Ann.  526,  78  Am.  St.  Rep.  355,  27 
South.  53,  47  L.  R.  A.  652;  Austin  v.  Murray,  33  Mass.  (16 
Pick.)  121;  City  of  Shreveport  v.  Robinson,  51  La.  Ann.  1314, 
26  South.  277;  In  re  Christensen,  Barthet  v.  City  of  New  Or- 
leans, In  re  Quong  Woo,  City  v.  Tenant,  supra.)  A  livery- 
stable  is  not  a  nuisance  per  se.  {City  of  St.  Louis  v.  Rv^sell, 
Toum  of  Crowley  v.  West,  supra.)  The  ordinance  is  unreason- 
Mont.,  VoL  35—7 
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able,  oppressive  and  repugnant  to  fundamental  rights  of  the 
appellant,  is  partial  and  unfair,  and  makes  special  and  unwar- 
ranted discriminations  between  these  appellants  and  other  citi- 
zens of  Billings,  and  for  that  reason  is  invalid.  (1  Smith  on 
Municipal  Corporations,  95;  Phillips  v.  Denver,  19  Colo.  179,  41 
Am.  St.  Rep.  230,  34  Pac.  902;  Tugman  v.  Chicago,  78  111.  405; 
City  of  Lake  View  v,  Tate,  130  IlL  247,  6  L.  R.  A.  268,  22  N.  E. 
.791.) 

Mr.  Harry  A,  Oroves,  for  Respondent 

The  ordinance  in  question  does  not  delegate  to  a  majority  of 
the  lot  owners  the  right  to  pass,  or  even  approve  of  it.  On  the 
contrary,  their  consent  is  in  the  nature  of  a  condition  subsequent 
which  may  defeat  the  operation  of  the  prohibition  against  the  lo- 
cation of  a  liveiy-stable  in  a  block  where  one-half  of  the  build- 
ings are  devoted  to  exclusive  residence  purposes,  but  which  was 
never  intended  to  confer  upon  the  ordinance  validity  as  an  ex- 
pression of  the  legislative  will.  {City  of  Chicago  v.  Stration, 
162  111.  494,  44  N.  E.  855;  In  re  O'Brien,  29  Mont.  530,  75  Pac. 
196.)  In  determining  the  question  of  the  location  of  a  livery- 
stable,  the  common  council  may  properly  consult  the  wishes  and 
ascertain  the  needs  of  the  residents  of  the  block  where  the  stable 
is  to  be  kept,  and  to  that  end  their  written  consent  may  be  made 
the  basis  of  their  action  in  issuing  the  permit.  In  matters  of 
purely  local  concern  the  parties  immediately  interested  may 
fairly  be  supposed  to  be  more  competent  to  judge  of  their  needs 
than  any  central  authority.  (City  of  Chicago  v.  Stratton,  162 
111.  494,  44  N.  E.  855.) 

Classification  to  relieve  a  law  from  the  charge  of  a  denial  of 
equal  protection  cannot  be  made  arbitrarily,  but  must  be  based 
upon  some  difference  which  bears  a  just  and  proper  relation  to 
the  attempted  classification.  {Oulf  etc.  Ry.  Co.  v.  EUis,  165 
U.  S.  150,  17  Sup.  Ct.  255,  41  L.  Ed.  666.)  Classification  only 
requires  the  same  means  and  methods  to  be  applied  impartially 
to  all  the  constituents  of  each  class,  so  that  the  law  shall  operate 
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equally  and  uniformly  upon  all  persons  in  similar  circumstances. 
{City  of  Butte  v.  Pdltrovich,  30  Mont.  18,  104  Am.  St.  Rep.  698, 
75  Pac  521;  In  re  Inman,  8  Idaho,  398,  69  Pac.  120;  Magoun  v. 
Illinois  etc.  Sav.  Bank,  170  U.  S.  283,  18  Sup.  Ct.  594,  42  L.  Ed. 
1037;  Hatcher  v.  State  of  *New  York,  170  U.  S.  189,  18  Sup.  Ct. 
573,  42  L.  Ed.  1002;  Dent  v.  State  of  West  Virginia,  129  U.  S. 
114,  9  Sup.  Ct.  231,  32  L,  Ed.  62^;  Clark  v.  Titusville,  184  U.  S. 
329,  22  Sup.  Ct.  382,  46  L.  Ed.  569;  Sutherland  on  Statutory 
Construction,  c.  6.) 

When  the  legislature  expressly  authorizes  a  municipality  to 
pass  any  certain  ordinance,  that  ordinance  will  be  upheld,  re- 
gardless of  the  opinion  of  the  court  as  to  its  reasonableness  or 
unreasonableness.  (Smith  on  Municipal  Corporations,  sec.  525.) 
A  livery-fltable  in  close  proximity  to  an  existing  residence  may 
be  injurious  to  the  comfort  and  even  health  of  the  occupants 
by  the  permeation  of  deleterious  gases,  and  the  near  deposit  of 
oflfal  removed  therefrom.  (City  of  Chicago  v.  Stratton,  162  lU. 
494,  44  N.  E.  855;  Fischer  v.  St.  Louis,  194  U.  S.  361,  24  Sup. 
Ct  673,  48  L.  Ed.  1018.)  The  police  power  extends  to  the 
protection  of  the  lives,  limbs,  health,  comfort  and  quiet  of  all 
persons,  and  the  protection  of  all  property  within  the  state ;  and 
persons  and  property  are  subject  to  all  kinds  of  restraint  and 
burdens  in  order  to  secure  the  general  comfort,  health,  and  pros- 
perity within  the  state.  (Slaughter-house  Cases,  16  Wall.  36, 
21  L.  Ed.  404;  Lawton  y.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  499, 
38  L.  Ed.  385;  Holden  v.  Hardy,  169  U.  S.  366, 18  Sup.  Ct.  383, 
42  L.  Ed.  780.) 

The  exercise  of  the  police  power  often  works  pecuniary  injury, 
but  the  mere  fact  of  pecuniary  injury  does  not  warrant  the 
overthrow  of  legislation  of  a  police  character.  (L'Hote  v.  New 
Orleans,  177  U.  S.  587,  20  Sup.  Ct.  788,  44  L.  Ed.  899;  North- 
western  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659,  24  L.  Ed. 
1036;  Mugler  v.  Kansas,  123  U.  S.  623,  8  Sup.  Ct.  273,  31  L.  Ed. 
205;  Lawton  v.  Steele,  152  U.  S.  133,  14  Sup.  Ct.  499,  38  L.  Ed. 
385.) 
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The  fact  that,  prior  to  fhe  adoption  of  an  ordinance  preclud- 
ing the  erection  or  maintenance  of  gas-works,  plaintiff  had  com- 
menced to  erect  works  under  a  permit  of  the  board  of  fire  com- 
missioners of  the  city,  did  not  constitute  an  express  contract  by 
the  city  to  allow  plaintiff  to  erect  and  maintain  the  works.  The 
city  could  not  thus  estop  itself  from  making  and  enforcing 
proper  police  regulations.  (Dobbins  v.  City  of  Los  Angeles,  139 
Cal.  179,  96  Am.  St.  Rep.  95,  72  Pac.  970;  State  v.  Johnson,  114 
N.  C.  846, 19  S.  E.  599;  KnoxviOe  Corp,  v.  Bird,  12  Lea  (Tenn.), 
121,  47  Am.  Rep.  326.)  Persons  in  contemplation  of  law  con- 
tract with  reference  to  the  existence  and  possible  exercise  of  this 
authority,  and  it  is  vested  in  the  municipality.  (State  v.  John- 
son, 114  N.  C.  846,  19  S.  E.  599-,  KnoxvUle  Corp.  y.  Bird,  12 
Lea   (Tenn.),  121,  47  Am.  Rep.  326.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  judgment  of  the  district  court  of 
Yellowstone  county,  finding  the  appellants  guilty  of  a  violation 
of  Ordinance  No.  223  of  the  city  of  Billings,  and  imposing  a  fine 
upon  each  of  them. 

The  action  was  begun  in  the  police  court  upon  a  complaint, 
which  is  as  follows:  ''That  on  or  about  the  twelfth  day  of  April, 
A.  D.  1906,  within  the  corporate  limits  of  the  city  of  Billings, 
in  the  county  of  Yellowstone,  state  of  Montana,  the  defendants 
committed  the  crime  of  unlawfully  maintaining,  conducting,  and 
operating  a  livery-stable  in  that  the  said  J.  F.  Cook  and  B.  M. 
Cox,  then  and  there  being,  did,  then  and  there,  without  first  ob- 
taining a  permit  from  the  city  council  of  said  city,  maintain,  con- 
duct and  operate  a  livery-stable  on  lots  numbered  thirteen  (13) 
and  fourteen  (14)  of  block  numbered  one  hundred  and  five 
(105)  of  the  original  town  (now  city)  of  Billings,  Montana,  ac- 
cording to  the  official  plat  thereof  now  on  file  and  of  record 
in  the  office  of  the  county  clerk  and  recorder  of  Yellowstone 
county,  Montana,  the  majority  of  the  buildings  situated  on  said 
block,  then  and  there,  being  residences,  contrary  to  the  pro- 
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Tisions  of  the  ordinance  of  the  said  city  of  Billings,  in  such  cases 
made  and  provided,  No.  223,  entitled:  ^An  ordinance  regulating 
the  location  of  livery-stables  within  the  corporate  limits  of  the 
city  of  Billings.' '' 

From  a  judgment  of  conviction  in  the  police  court  the  defend- 
ants appealed  to  the  district  court,  where  the  cause  was  tried  by 
the  court,  without  a  jury,  upon  an  agreed  statement  of  facts, 
the  material  portions  of  which  are : 

"  (5)  That  •  •  •  on  or  about  the  twentieth  day  of  Feb- 
ruary, 1906,  said  defendants  did  acquire  and  purchase  at  a  cost 
of  $1,100  lots  numbered  thirteen  and  fourteen  in  block  numbered 
one  hundred  five  of  the  original  town,  now  city,  of  Billings,  and 
which  is  within  the  corporate  limits  of  said  city  and  within  the 
residence  district  of  said  city,  the  majority  of  the  buildings  sit- 
uate in  said  block  being  residences. 

*'  (6)  That  immediately  after  acquiring  and  purchasing  said 
lots  said  defendants  began  the  construction  of  a  livery-stable  50 
feet  in  width  by  130  feet  in  depth,  said  lots  being  in  the  aggre- 
gate 50  feet  in  width  and  140  feet  deep;  that  said  defendants 
constructed  a  foundation  for  said  livery-stable  at  a  cost  of  $75.25, 
and  made  water  and  sewer  connections  therefor  at  a  cost  of 
$195.00,  and  in  addition  thereto,  in  the  construction  of  said 
livery-stable  expended  the  sum  of  $20.00  for  hardware,  $955.00 
for  lumber  and  $214.00  for  labor  prior  to  the  6th  day  of  March, 
1906 ;  and  that  on  the  6th  day  of  March,  1906,  said  defendants 
had  a  total  sum  of  $2,609.25  invested  in  said  lots  and  in  said 
livery-stable  so  partially  constructed  as  aforesaid.     •    •     • 

"(8)  That  said  livery-stable,  with  the  exception  of  the  paint- 
iog  thereof  was  practically  finished  and  completed  on  the  12th 
day  of  April,  1906,  at  an  approximate  cost  of  $3,500,  exclusive 
of  the  cost  of  lots,  and  that  when  finally  completed  and  painted 
will  cost  said  defendants  about  $4,000. 

"  (9)  That  on  the  6th  day  of  March,  1906,  at  the  request  of 
certain  property  owners  living  in  the  city  of  Billings,  the  city 
council  of  said  city  passed  Ordinance  No.  223,  which  ordinance 
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was  on  that  day  approved  by  the  mayor  of  said  city,  and  is  in 
words  and  figures  following,  to- wit: 

•*  *  Ordinance  No.  223. 

"  *An  Ordinance  Regulating  the  Location  of  Livery-stables  with- 
in the  Corporate  Limits  of  the  City  of  Billings. 

"  *Be  it  ordained,  by  the  city  council  of  the  city  of  Billings: 

"  *  Section  1.  Any  person  or  corporation  desiring  to  con- 
struct, maintain,  conduct  or  operate  a  livery-stable,  within  the 
corporate  limits  of  the  city  of  Billings,  on  any  block  where  the 
majority  of  the  buildings  situate  thereon  are  residences,  must 
first  obtain  a  permit  from  the  city  council  as  hereinafter  pro- 
vided. 

'*  *Sec.  2.  Any  person  or  corporation  desiring  to  so  con- 
struct, maintain,  conduct,  or  operate  a  livery-stable  as  aforesaid, 
must  file  with  the  city  council  a  written  application  in  which 
must  be  stated  the  number  of  lots  and  block  upon  which  he  de- 
sires to  construct,  maintain,  conduct  or  operate  a  livery-stable, 
the  nature  of  the  structure,  the  manner  in  which  said  livery- 
stable  is  to  be  conducted  or  operated  and  a  description  of  all 
buildings  situate  on  said  block  and  the  purpose  for  which  each 
is  used.  At  the  time  of  filing  said  application  such  person  or 
corporation  shall  also  file  with  the  city  council  the  written  con- 
sent tQ  the  granting  of  such  application  of  a  majority  of  the  lot 
owners  of  the  block  on  which  he  desires  to  construct,  maintain, 
conduct,  or  operate  said  livery-stable.    •    •    • 

**  'Sec.  5.  The  provisions  of  this  ordinance  shall  not  apply 
to  any  livery-stable  now  being  maintained,  conducted  or  oper- 
ated. 

'*  *Sec.  6.  Any  person  or  corporation  who  shall  construct, 
maintain,  conduct,  or  operate  any  livery-stable  within  the  corpo- 
rate limits  of  the  city  of  Billings  in  violation  of  the  provisions 
of  this  ordinance,  shall  be  deemed  guilty  of  a  misdemeanor  and 
upon  conviction  thereof  shall  be  fined  in  a  sum  not  less  than 
$10.00  nor  more  than  $300.00,  and  each  day  such  livery-stable 
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is  so  maintained,  conducted,  or  operated  shall  be  deemed  a  sep- 
arate and  distinct  offense.     •    •    •» 
•  •  •••••••• 

**(14)  That  said  defendants  began  to  conduct,  operate,  and 
maintain  their  livery-stable  business  in  said  liv§ry-stable  after 
the  passage,  approval,  and  publication  of  said  ordinance  and 
prior  to  the  12th  day  of  April,  1906. 

"(15)  In  addition  to  the  livery-stable  operated  and  main- 
tained by  said  defendants  there  are  three  other  livery-stables  in 
said  city,  two  of  which  are  in  residence  districts  of  said  city, 
but  which  were  in  operation  long  before  the  passage  of  said 
ordinance. 

"(16)  That  said  livery-stable  of  defendants  on  said  lots  has 
always  been,  since  its  construction,  kept  in  good,  orderly,  and 
clean  condition,  at  least  equal  to  any  other  livery-stable  in  said 
city  and  far  superior  to  some.    •    •    •" 

Ab  the  ultimate  question  to  be  decided  here  is  whether  the 
conviction  of  the  defendants  shall  be  affirmed  or  set  aside,  we 
only  deem  it  necessary  to  pass  upon  the  one  point  which  seems 
to  us  particularly  decisive  of  that  question.  That  point  is 
squarely  presented  by  the  appellants  in  their  brief,  as  follows: 
"The  ordinance  in  question  is  an  unlawful  discrimination  be- 
tween appellants  and  other  proprietors  of  livery-stables  in  the 
city  of  Billings." 

It  will  be  observed  that  the  defendants  were  not  prosecuted 
for  "constructing''  a  livery-stable,  but  for  maintaining,  conduct- 
ing and  operating  one.  Let  us,  then,  for  the  purpose  of  analyz- 
ing the  question,  eliminate  the  word  "construct"  from  sections 
1,  2,  and  6  of  the  ordinance.  Section  1  would  then  require  any 
person  desiring  to  maintain,  conduct,  or  operate  a  livery-stable 
within  certain  residence  portions  of  the  city  of  Billings,  to  first 
obtain  a  permit  from  the  city  council,  and  section  2  would  pro- 
vide that  any  person  desiring  to  maintain,  conduct,  and  oper- 
ate a  livery-stable,  as  aforesaid,  must  first  file  his  written  appli- 
cation therefor  and  the  consent  in  writing  of  a  majority  of  the 
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lot  owners  of  the  block  in  which  he  desires  to  maintain,  con* 
duct,  and  operate  said  stable.  Section  6  would  read:  **Any  per- 
son •  •  •  who  shall  •  •  •  maintain,  conduct  or  oper- 
ate any  livery-stable  •  •  •  in  violation  of  the  provisions  of 
this    ordinance    shall    be    deemed    guilty  of    a    misdemeanor 

•  •  •."  Section  5  provides  that  the  provisions  of  the  ordi- 
nance shall  not  apply  to  any  livery-stable  that  was  being  main- 
tained, conducted,  or  operated  at  the  time  of  the  passage  of  the 
ordinance,  and  the  record  discloses  the  fact  that  there  were  three 
livery-stables  to  which  the  exception  would  apply. 

It  seems  that  defendants  were  allowed  to  practically  complete 
their  stable,  and  were  then  prosecuted  for  operating  it.  The 
effect  of  the  ordinance  is  that  the  first  three  stables,  two  of  which 
were  in  the  residence  district,  could  continue  to  operate,  but  the 
defendants  could  not  operate  at  all.  The  legislature,  by  para- 
graph 42  of  section  4800  of  the  Political  Code,  as  amended  by 
an  Act  of  the  Fifth  Legislative  Assembly,  approved  March  8, 
1897  (Laws,  1897,  p.  203),  gave  to  city  councils  the  express  au- 
thority to  regulate  the  location  of  livery-stables. 

In  the  case  of  State  v.  Cudahy  Packing  Co,,  33  Mont.  179,  82 
Pac.  833,  this  court  reviewed  the  decisions  of  the  supreme  court 
of  the  United  States  construing  that  portion  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  which  de- 
clares that  '*no  state  shall  •  •  •  deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the  laws."  The  opinion 
of  Mr.  Justice  Field  in  Barbier  v.  Connolly,  113  U.  S.  27,  5  Sup. 
Ct.  357,  28  L.  Ed.  923,  is  there  quoted,  in  which  he  says: 
**  Equal  protection  and  security  should  be  given  to  all  under  like 
circumstances  in  the  enjoyment  of  their  personal  and  civil  rights; 

•  •  •  aU  persons  should  be  equally  entitled  •  •  •  to 
enjoy  property;  •  •  •  no  impediment  should  be  interposed 
to  the  pursuits  of  anyone,  except  as  applied  to  the  same  pursuits 
by  others  under  like  circumstances;  •  •  •  no  greater  bur- 
dens should  be  laid  upon  one  than  are  laid  upon  others  in  the 
same  calling  and  condition/' 


85  Mont.]  City  of  Billings  v.  Cook  et  au  105 

In  the  case  of  Yick  Wo  v.  Hopkins,  118  U.  S.  356,  6  Sup.  Ct. 
1064,  30  L.  Ed.  220,  also  there  cited  by  this  court,  it  was  said 
that  "the  equal  protection  of  the  laws  is  a  pledge  of  the  pro- 
tection of  equal  laws." 

''Not  only  must  the  law  as  enacted  furnish  equal  protection 
to  all,  but  also,  the  legislature,  in  enacting  any  law,  must  so 
adjust  its  provisions  that  it  will  operate  equally  upon  the  indi- 
viduals constituting  the  class  of  citizens  whose  conduct  it  is  in- 
tended to  control."     (State  v.  Cudahy  Packing  Co.,  supra.) 

The  case  of  Mayor  etc.  of  Hudson  v.  Thome,  7  Paige  (N.  Y.), 
261,  was  an  action  in  equity  to  restrain  the  erection  of  a  hay 
press  building  on  a  certain  city  lot.  The  city  council  had 
passed  an  ordinance  by  which,  among  other  things,  it  was  or- 
dered that  no  person  should  erect  or  construct,  or  cause  to  be 
erected  or  constructed,  any  wooden  or  frame  bam,  stable,  or  hay 
press,  within  certain  specified  limits  of  the  city  of  Hudson,  of 
more  than  thirty  feet  in  width  and  thirty  feet  in  depth,  without 
the  permission  of  the  common  council.  The  chancellor  said :  **It 
appears  there  were  such  buildings  already  in  existence,  not  only 
within  other  compact  parts  of  the  city,  but  also  within  the  pro- 
hibited limits,  the  occupation  of  which,  for  storing  and  pressing 
hay,  the  common  council  did  not  intend  to  restrain.  •  •  • 
If  the  manufacture  of  pressed  hay  within  the  compact  parts  of 
the  city  is  dangerous  in  causing  or  promoting  fires,  the  common 
council  have  the  power  •  *  *  to  prevent  the  carrying  on 
of  such  manufacture,  but,  as  all  by-laws  must  be  reasonable, 
the  common  council  cannot  make  a  by-law  which  shall  permit 
one  person  to  carry  on  the  dangerous  business,  and  prohibit  an- 
other, who  has  an  equal  right,  from  pursuing  the  same  business. 
Neither  have  they  the  right  to  permit  the  dangerous  manufac- 
ture to  be  carried  on  in  buildings  already  erected,  and  to  prohibit 
these  defendants,  whose  building  was  destroyed  by  an  incendi- 
ary, from  rebuilding  the  same  for  the  purpose  of  carrying  on  a 
manufacture  which  is  permitted  to  others."  (See,  also,  Cooley's 
Constitutional  Limitations,  p.  282.) 
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'^  Aj8  it  would  be  unreasonable  and  unjust  to  make,  under  the 
same  circumstances,  an  act  done  by  one  person  penal,  and  if  done 
by  another  not  so,  ordinances  which  have  this  effect  cannot  be 
sustained.  Special  and  unwarranted  discrimination,  or  unjust 
or  oppressive  interference  in  particular  cases,  is  not  to  be  al- 
lowed. The  powers  vested  in  municipal  corporations  should,  as 
far  as  practicable,  be  exercised  by  ordinances  general  in  their 
nature  and  impartial  in  their  operation.*'  (1  Dillon  on  Munici- 
pal Corporations,  4th  ed.,  sec.  322.) 

In  the  case  of  Tugman  v.  City  of  Chicago,  78  111.  405,  the  court 
said:  **It  will  be  observed  that  the  regulation,  to  enforce  which 
this  suit  was  instituted,  prohibits  the  use  and  operating  of 
slaughter-houses  which  should  be  erected  after  the  first  day  of 
January,  1872,  while  those  that  were  erected  prior  to  that  time 
are  left  perfectly  free  to  be  operated  as  the  owners  thereof  may 
desire.  If  the  health  or  comfort  of  the  city  required  the  pro- 
hibition of  new  slaughter-houses  within  a  designated  part  of  the 
city,  the  same  reason  would  surely  demand  that  old  ones  should 
be  discontinued.  If  one  of  the  citizens  of  Chicago  is  permitted 
to  engage  in  the  business  of  slaughtering  animals  in  a  certain 
locality,  an  ordinance  which  would  prevent,  under  a  penalty, 
another  from  engaging  in  the  same  business,  would  not  only  be 
unreasonable,  and,  for  that  reason,  void,  but  its  direct  tendency 
would  be  to  create  a  monopoly,  which  the  law  will  not  permit. 
The  fact  that  certain  persons  were  engaged  in  the  business  with- 
in the  district  designated  in  the  ordinance  at  the  time  of  its 
adoption,  gave  them  no  right  to  monopolize  the  business,  nor 
would  such  fact  authorize  the  board  of  health  to  provide  that 
such  persons  might  continue  the  avocation,  while  others  should 
be  deprived  of  a  like  privilege  who  should  engage  in  the  busi- 
ness at  a  later  period.  If  the  board  of  health  had  any  power  to 
adopt  an  ordinance  on  the  subject,  the  ordinance,  to  be  valid, 
should  not  discriminate  in  favor  of  any  citizen.  If  it  prohibited 
one  from  carrying  on  the  business,  that  prohibition  should  ex- 
tend to  all,  regardless  of  the  time  the  business  may  have  been 
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commenced.  A  regulation  of  this  character,  to  be  binding  upon 
the  citizen,  must  not  only  be  general,  but  it  should  be  uniform 
in  its  operation.'*  (See,  also,  City  of  Chicago  v.  Bumpff,  45 
lU.  90,  92  Am.  Dec.  196.) 

The  case  of  Town  of  Crowley  v.  West,  52  La.  Ann.  526,  78 
Am.  St.  Rep.  355,  27  South.  53,  47  L.  R.  A.  652,  was  a  case  very 
similar  to  this  one.  The  defendant  was  fined  for  violating  an 
ordinance  of  the  town  of  Crowley  which  prohibited  the  establish- 
ment of  livery-stables,  except  within  certain  limits.  The  or- 
dinance was  as  follows:  ** Section  1:  That  hereafter  it  shall  be 
unlawful  to  establish,  maintain,  locate  or  operate  a  livery,  feed, 
sale,  and  boarding-stable  within  any  portion  of  the  corporate 
limits  of  the  town  of  Crowley,  except  as  hereinafter  provided." 
"Section  3:  That  the  provisions  of  this  ordinance  shall  not  be 
applied  to  livery,  sale,  boarding,  and  feed  stables,  already  in 
existence  and  under  operation."  The  court  said:  **We  have, 
then,  a  case  in  which  it  appears  that  a  person,  engaged  in  a  busi- 
ness which  is  conceded  to  be  lawful,  in  which  four  other  persons, 
or  firms,  are  engaged,  in  the  same  town,  which,  so  far  as  the 
record  discloses,  is  conducted  properly  and  inofEensively,  is  nev- 
ertheless, by  the  operation  of  a  municipal  ordinance,  arrested 
and  fined,  because  he  has  failed  to  establish  his  said  business  in 
a  part  of  the  town  remote  from  the  business  ceijter,  rather  than 
at  the  place  which  he  considers  most  advantageous,  and  it  fur- 
ther appears  that  the  other  four  persons  or  firms  engaged  in  the 
same  business  are  not  to  be  affected  by  the  ordinance,  but  are 
to  be  permitted  to  conduct  their  business  where  they  please,  and 
that  it  naturally  pleases  them  to  remain  in  the  central  part  of 
the  town,  from  which  the  defendant  is  to  be  permanently  ex- 
cluded. The  proposition  that  the  defendant  can  be  thus  discrim- 
inated against,  and  that  his  four  competitors  in  business  can  be 
thus  secured  the  monopoly,  in  perpetuity,  of  the  livery-stable 
business  in  Crowley,  cannot  be  seriously  entertained." 

We  conclude,  therefore,  that,  both  upon  reason  and  the  de- 
cided cases,  the  ordinance  we  have  had  under  consideration  was 
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inoperative  and  void  as  to  these  defendants.  It  is  therefore  or- 
dered that  the  judgment  of  the  district  court  be  reversed,  and 
the  cause  is  remanded,  with  directions  to  that  court  to  dismiss 
the  action  and  enter  judgment  for  the  defendants  in  accordance 
with  the  stipulation  in  the  agreed  statement  of  facts. 

Reversed  and  remanded. 

Mk.  Chief  Justice  Bbaktly  and  Mb.  Justice  Holloway, 
concur. 

Eehearing  denied  February  26, 1907. 
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!«•     '**  (No.2,3«.) 

(Submitted  January  14,  1907.    Decided  February  6,  1907.) 
(88  Pac.  773.) 

Eminent  Domain — Foreign  Corporations — Electric  Power  Plants 
— Public  Use — Irrigation. 

Eminent  Domain — ^Electric  Power  Plants — ^Public  Use — ^Irrigation. 

1.  Held,  that  the  taking  of  land  for  the  purpose  of  flooding  it,  ren- 
dered necessary  by  the  construction  of  a  dam  for  generating  electric 
power,  to  be  sold  to  industrial  enterprises  and  to  the  public  generally, 
the  power  also  to  be  utilized  for  pumping  water  upon  arid  lands,  is 
for  such  a  public  use  as  will  support  the  right  to  acquire  the  land  by 
condemnation. 

Same — ^Foreign  Corporations — Powers. 

2.  A  foreign  corporation,  authorized  by  the  laws  of  the  state  in  which 
it  is  organized,  and  by  its  charter,  to  build  a  dam  across  the  Missouri 
river  in  Montana,  and  maintain  and  operate  an  electric  power  plant  in 
connection  therewith,  is  neither  by  the  Constitution  nor  laws  of  thia 
state  clothed  with  the  right,  of  eminent  domain. 
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Appeal  from  District  Court,  Lewis  and  Clark  County;  Henry 
C.  Smith,  Judge., 

Action  l^  the  Helena  Power  Transmission  Ciompany  against 
Augustus  N.  Spratt  and  others,  for  the  condemnation  and  ap- 
propriation of  land.  From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.  Reversed,  and  remanded  with  directions  to 
dismiss  the  proceedings  as  to  appealing  defendants. 

Mr.  John  B.  Clayherg,  and  Mr.  M.  8.  Ounn,  for  Appellants. 

The  court  erred  in  holding  that  the  use  for  which  respondent 
sought  to  condemn  and  appropriate  the  lands,  property  and 
rights  of  these  appellants  set  forth  in  the  complaint,  was  and  is 
public  use.  What  is  a  public  uset  The  rule  for  determining 
that  question  is,  that  in  order  for  a  public  use  to  exist,  the  pub- 
lic generally,  or  such  of  it  as  may  desire,  must  have  the  un- 
qualified and  unquestioned  right  to  the  use  upon  demand  or 
application,  and  be  able  to  enforce  such  right,  and  that  with- 
out the  discretion  or  will  of  the  person  or  corporation  in  charge 
thereof.  Another  well-known  principle  seems  to  be  that  the 
use  by  and  for  the  public  must  be  clearly  distinct  from  any 
mere  private  use.  Thus  the  use  for  public  and  private  pur- 
poses must  not  be  intermingled  in  the  same  enterprise.  One 
cannot  take  another's  property  for  any  public  use,  no  matter 
how  plain  such  use  may  be,  if  included  with  that  use  is  one 
purely  of  a  private  nature.  If  the  right  to  the  use  by  the 
public  is  left  to  the  determination  of  the  party  seeking  con- 
demnation, or  if  such  party  may  in  his  discretion  prevent  the 
public  from  the  entire  use  of  the  enterprise,  if  desired  by  the 
public,  it  is  not  a  public  use. 

To  determine  the  character  of  the  plant  as  intended  by  re- 
spondent, we  must  examine  the  certificate  of  incorporation,  which 
has  been  offered  in  evidence.  Respondent  is  bound  by  its 
statements  made  in  such  certificate  as  to  the  objects  of  its  incor- 
poration,  and  the  pursuit  of  any  other  object  or  business  would 
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be  clearly  ultra  vires  and  beyond  respondent's  power.  An  ex- 
amination  of  the  certificate  discloses  that  none  of  the  corporate 
purposes  or  objects  are  purely  public  in  their  nature,  they  aD 
being  broad  enough  to  be  exercised  either  for  a  public  purpose 
or  for  a  pure  private  use.  If  there  is  any  public  purposes  stated 
in  the  certificate  of  incorporation  of  respondent,  they  are  so 
intermingled  and  interwoven  with  private  purposes  and  uses 
as  to  render  separation  of  such  purposes  impossible,  and  under 
such  conditions  courts  will  not  allow  the  exercise  of  the  right 
of  eminent  domain. 

Under  a  charter  like  the  one  plaintiff  has  presented,  the  power 
of  eminent  domain  cannot  be  exercised.  (Fallshurg  Power  etc. 
Co,  V.  Alexander,  101  Va.  98,  99  Am.  St.  Rep.  855,  43  S.  E.  194, 
61  L.  R.  A.  129;  In  re  Barre  Water  Co.,  62  Vt.  27,  20  Atl.  109, 
9  L.  R.  A.  195 ;  Avery  v.  Vermont  Electric  Co,,  75  Vt.  235,  98 
Am.  St.  Rep.  818,  54  Atl.  179,  59  L.  R.  A.  817;  In  re  Eureka 
Basin  Warehouse  Co.,  96  N.  Y.  42 ;  Berrien  Springs  Water  Co. 
v.  Berrien  Circuit  Judge,  133  Mich.  48,  103  Am.  St.  Rep.  438, 
94  N.  W.  379;  Brown  v.  Gerald,  100  Me.  351,  61  Atl.  785;  State 
v.  White  River  Power  Co.,  39  Wash.  648,  82  Pac.  150,  2  L.  R.  A., 
N.  S.,  842;  State  v.  Superior  Court,  42  Wash.  660,  85  Pac.  666; 
Louisiana  Nav.  Co.  v.  Doullut,  114  La.  906,  38  South.  613 ;  Healy 
Lumber  Co.  v.  Morris,  33  Wash.  490,  99  Am.  St.  Rep.  964,  74 
Pac.  681,  63  L.  R.  A.  820;  Gaylord  v.  Sanitary  Dist.  of  Chicago, 
204  111.  576,  98  Am.  St.  Rep.  235,  68  N.  E.  522;  In  re  Rhode  Is- 
hmd  Ry.  Co.,  22  R.  I.  457,  48  Atl.  591,  52  L.  R.  A.  879;  Tyler  v. 
Beacher,  44  Vt.  648,  8  Am.  Rep.  398 ;  Board  of  Health  v.  Van 
Hoesen,  87  Mich.  533,  49  N.  W.  894,  14  L.  R.  A.  114.) 

The  court  erred  in  holding  that  the  exercise  of  the  power  of 
eminent  domain  had  been  delegated  to  and  could  be  exercise*] 
by  the  respondent.  Confessedly,  respondent  is  a  foreign  cor- 
poration. It  has  complied  with  the  laws  of  Montana  relative  to 
foreign  corporations,  and  thereby  is  authorized  to  do  business 
in  the  state  of  Montana.  The  exercise  of  the  power  of  eminent 
domain  is  not  the  transaction  of  any  business  within  the  mean- 
ing of  the  statute  of  Montana,  relative  to  foreign  corporations. 
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-  Eminent  domain  is  the  sovereign  power  over  private  property. 
It  rests  in  the  state  for  all  public  purposes  and  uses  therein. 
It  is  inherent  in  the  state  government  without  any  provision 
in  the  Constitution  relating  thereto.  It  can  alone  be  exercised 
by  the  state,  except  when  the  state  has  by  express  authority  del<- 
egated  the  right  to  a  private  person  or  private  corporation.  The 
hght  to  the  exercise  of  this  power  cannot  rest  upon  implica- 
tion,  because  sovereign  power  never  passes  from  the  state  by 
implication,  but  only  by  express  grant.  Nor  does  the  mere  fact 
that  a  corporation  should  find  it  impossible  otherwise  to  carry 
out  the  purposes  for  which  it  was  organized  give  it  the  right  to 
exercise  this  power.  No  presumption  can  be  indulged  that  it 
has  been  delegated,  and  statutes  granting  its  exercise  are  strictly 
construed.  {Rensselear  etc.  B.  B.  Co.  v.  Davis,  43  N.  Y.  146; 
Ligare  v.  City  of  Chicago,  139  111.  46,  32  Am.  St  Rep.  179,  28 
N.  E.  934;  Illinois  State  Trust  Co.  v.  St.  Louis  etc.  B.  B.  Co., 
208  111.  419,  70  N.  E.  357;  Harvey  v.  Aurora  etc.  R.  B.  Co.,  174 
m.  295,  51  N.  E.  163;  Currier  v.  Marietta  etc.  B.  B.  Co.,  11 
Ohio  St.  228.) 

A  foreign  corporation  is  not  entitled,  on  the  principle  of  com- 
ity, to  exercise  the  right  of  eminent  domain.  {In  re  Poughkeep- 
sie  Bridge  Co.,  108  N.  T.  483,  15  N.  E.  601;  Cooley's  Constitu- 
tional  Limitations,  c.  15,  p.  763;  Thompson  on  Corporations, 
sec.  7932;  15  Cyc.  573;  Ckestatee  Pyrites  Co.  v.  Cavenders 
Creek  M.  Co.,  119  Ga.  354,  100  Am.  St.  Rep.  174,  46  S.  E.  422; 
Saunders  v.  Bluefield  Water  Works  etc.  Co.,  58  Fed.  133.) 

Our  laws  upon  eminent  domain  are  found  in  the  Code  of  Civil 
Procedure,  sections  2210,  et  seq.,  as  amended  by  the  Laws  of 
1899,  page  125.  Section  2210  defines  eminent  domain  and 
then  provides  that:  **This  right  may  be  exercised  in  the  manner 
provided  in  this  title."  This  does  not  appoint  any  agency  for 
its  exercise,  but  simply  provides  the  manner  in  which  it  may  be 
exercised.  Not  by  whom.  And  we  do  not  find  anywhere  in  the 
Act  of  eminent  domain  any  reference  to  foreign  corporations, 
or  any  delegation  of  power  to  them.  Neither  do  we  find  any 
delegation  of  the  power  to  foreign  corporations  in  our  Act  rel- 
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ative  to  such  corporations.  The  Act  relative  to  forei^  corpora- 
tions now  in  force  (Laws,  1901,  p.  150)  simply  gives  to  foreign 
corporations  the  right  to  do  business  in  this  state  upon  com- 
pliance with  the  provisions  of  that  Act.  It  does  not  delegate 
or  give  to  foreign  corporations  any  power  as  such,  but  simply 
permits  the  corporation  to  do  business  in  the  state. 

If  a  foreign  corporation  could  exercise  the  power  of  eminent 
domain,  it  might  with  equal  truth  be  said  that  such  corporation 
might  exercise  any  of  the  other  sovereign  powers  of  the  state. 
The  sovereign  power  of  a  state  rests  in  the  state  exclusively 
and  absolutely,  yet,  the  representative  of  the  state — ^that  is,  the 
legislature — ^may  delegate  the  exercise  of  this  power  to  individ- 
uals or  corporations,  but  the  delegation  must  be  clear  and  spe- 
cific and  not  rest  upon  implication  or  the  tortuous  construction 
of  simple  words  of  our  statutes. 

Messrs.  Wallace  dk  Donnelly,  for  Respondent. 

Section  15  of  Article  III  of  the  state  Constitution  provides 
that,  *'the  use  of  all  water  now  appropriated,  or  that  may  here- 
after be  appropriated,  for  sale,  rental,  distribution  or  other  bene- 
ficial use,  and  a  right  of  way  over  the  lands  of  others  for  all 
ditches,  drains,  flumes,  canals  and  aqueducts  necessarily  used 
in  connection  therewith,  as  well  as  the  sites  for  reservoirs  neces- 
sary for  collecting  and  storing  the  same,  shall  be  held  to  be  a 
public  use."  This  court  has  had  frequent  occasion  to  refer  to 
and  apply  this  provision ;  and  has  held  that  the  power  of  eminent 
domain  might  be  exercised  in  aid  of  the  uses  thus  characterized 
as  ** public."  {Butte  etc.  By.  Go,  v.  Mutual  U,  By,  Co.,  16  Mont. 
529,  50  Am.  St.  Rep.  508,  41  Pac.  232,  31  L.  R.  A.  298;  Elling^ 
house  V.  Taylor,  19  Mont.  462,  48  Pac.  757;  Smith  v.  Denniff,  24 
Mont.  22,  81  Am.  St.  Rep.  408,  60  Pac.  398,  50  .L.  R.  A.  741; 
City  of  Helena  v.  Bogan,  26  Mont.  475,  68  Pac.  798;  Bullerdich 
V.  Germsmeyer,  32  Mont.  554,  81  Pac.  334.) 

The  constitutional  and  statutory  declarations  as  to  what  is  a 
public  use  are  entitled  to  the  very  highest  respect,  and  courts 
will  not  lightly  disregard  them;  but  unless  the  court  was  satis- 
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fied  that  the  use  was  public,  it  was  as  much  its  duty  to  ignore 
this  constitutional  declaration  of  what  is  a  public  use,  as  it  would 
have  been  to  ignore  a  like  declaration  in  a  statute. 

In  states  situated  as  is  Montana,  eminent  domain  may  be  exer- 
cised in  aid  of  enterprises  which  do  not  meet  a  single  one  of 
the  conditions  of  that  test;  and  though  but  a  single  individual 
were  to  have  the  direct  and  immediate  use  of  the  property 
taken,  the  use  may  nevertheless  be  "public."  {FaUbrook  Irr. 
Dist.  V.  Bradley,  164  U.  S.  112,  17  Sup.  Ct.  56,  41  L.  Ed.  369; 
Clark  V.  Nash,  198  U.  S.  361,  25  Sup.  Ct.  676,  49  L.  Ed.  1085; 
Sirickley  v.  Highland  Boy  Gold  Min.  Co.,  200  U.  S.  527,  26  Sup. 
Ct.  301,  50  L.  Ed.  581.) 

While  the  question,  what  is  a  public  use,  is  a  judicial  one, 
''if  there  is  a  legislative  declaration  that  the  use  is  a  public 
one,  the  courts  will  hold  it  to  be  such  unless  it  manifestly  has  no 
tendency  to  promote  such  a  use.  There  is  a  presumption  in 
favor  of  the  public  use,  arising  from  its  having  been  authorized 
by  the  legislature."  (15  Cyc.  581;  United  States  v.  Oettysburg 
etc.  By.  Co.,  160  U.  S.  668,  16  Sup.  Ct.  427,  40  L.  Ed.  576; 
McGehee  on  Due  Process  of  Law,  256,  680;  Am.  Doctrine  of 
Const.  Law,  7  Harvard  Law  Review,  148.) 

The  public  character  of  electric  power  plants  and  the  right  to 
exercise  eminent  domain  in  aid  of  them  has  been  distinctly  rec- 
ognized and  affirmed  in  New  Hampshire,  Colorado,  Utah,  Geor- 
gia, North  Carolina,  Minnesota  and  Idaho.  {Rockingham  Light 
etc.  Co.  v.  Holhs,  72  N.  H.  531,  58  Atl.  46,  66  L.  R.  A.  581; 
Denver  Power  etc.  Co.  v.  Colorado  etc.  By.  Co.,  30  Colo.  204,  69 
Pac.  568,  60  L.  R.  A.  383 ;  Salt  Lake  City  v.  Salt  Lake  City  W. 
etc.  Co.,  25  Utah,  456,  71  Pac.  1071;  Jones  v.  North  Georgia 
Electric  Co.,  125  Ga.  618,  54  S.  E.  85 ;  Brown  v.  Weaver  Power 
Co.,  140  N.  C.  333,  3  L.  R.  A.,  N.  S.,  912,  52  S.  E.  954;  Afimie- 
9ota  Canal  etc.  Co.  v.  Koochiching,  97  Minn.  429,  107  N.  W.  413; 
HoUister  v.  State,  9  Idaho,  8,  71  Pac.  541.) 

The  courts  of  Vermont,  Maine  and  Michigan,  on  the  other 
hand-Hstates  whose  local  conditions  are  utterly  unlike  our  own, 
and  whose  laws  and  public  policy  on  questions  cognate  with  this 
Mont.,  VoL  35—8 


114  Helena  P.  T.  Ck).  v.  Spratt  bt  ai-.     [Dec.  T.  '06 

one  are  utterly  unlike  ours — ^have  held  to  the  contrary ;  and  this 
court  has  now  to  say  whether  it  will  follow  the  doctrines  an- 
nounced by  these  three  courts,  or  reject  them  in  favor  of  the 
broader  views  for  which  we  are  contending,  which  have  such 
numerous  and  weighty  considerations  to  support  them,  and 
which  are  perfectly  consistent  with  the  rights  of  private  prop- 
erty. 

In  this  state,  by  section  526  of  the  Civil  Code,  specific  au- 
thority is  given  to  a  corporation  to  exercise  the  ];>ower  of  emi- 
nent domain;  and,  as  if  to  guard  against  the  limitation  which 
counsel  seek  to  read  into  the  statute,  it  is  further  provided,  in 
section  563,  that  the  provirions  of  section  526,  with  other  sec- 
tions, apply  **to  every  corporation."  In  the  following  cases 
statutes  conferring  the  power  of  eminent  domain  upon  every  cor- 
poration, or  **any"  corporation,  have  been  held  to  bestow  it 
u];>on  foreign  as  well  as  domestic  corporations:  New  York  etc. 
By.  Co.  V.  Welsh,  143  N.  Y.  411,  42  Am.  St.  Rep.  734,  38  N.  E. 
378;  In  re  Marks,  6  N.  Y.  Supp.  105,  53  Hun,  633;  Dodge  v. 
Council  Bluffs,  57  Iowa,  560,  10  N.  W.  886.  See,  also.  South- 
ern etc.  Bridge  Co.  v.  Stone,  174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
301 ;  Santa  Clara  Academy  v.  Sullivan,  116  111.  375,  6  N.  E.  189, 
56  Am.  Rep.  776;  Farmers'  Loan  etc.  Co.  v.  Lake  St.  etc.  Ry. 
Co.,  173  111.  439,  51  N.  E.  55;  Barnes  v.  Suddard,  117  lU.  237, 
7  N.  E.  477;  Stevens  v.  Pratt,  101  111.  217;  Gray  v.  St.  Louis  etc. 
Ry.  Co.,  81  Mo.  126;  St.  Louis  etc.  Ry.  Co.  v.  Lewright,  113  Mo. 
660,  21  S.  W.  210. 

Messrs.  Carpenter,  Day  dk  Carpenter,  of  Counsel,  for  Respond- 
ent 

The  rule  stated  by  counsel  for  appellants  for  determining 
what  a  public  use  is  has  not  been  adopted  by  all  of  the  author- 
ities, but  has  been  repudiated  in  most  emphatic  terms  by  the 
courts  of  most  of  the  states,  including  the  supreme  court  of  the 
United  States  and  of  this  state.  Even  Mr.  Lewis,  in  his  work  on 
Eminent  Domain,  who  is  chiefly  responsible  for  the  attempt 
to  promulgate  the  rule  given  by  counsel,  is  forced  to  admit  that 
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from  the  earliest  times  it  has  been  the  practice  to  permit  the  erec- 
tion of  dams  for  water-power,  and  to  provide  for  a  statutory 
adjustment  of  the  damages  to  property  overflowed.  (Lewis  on 
Eminent  Domain,  2d  ed.,  sec  178,  citing  Acts  of  8  Anne,  1714, 
and  13  Anne,  1719 ;  Boston  d  Roxbury  MiU.  Corp.  v.  Nevmian, 
12  Pick.  467,  23  Am.  Dec.  622;  Scudder  v.  Trenton  Del  Falls 
Co.,  1  N.  J.  Eq.  694,  728,  23  Am.  Dec.  756;  Olmstead  v.  Camp, 
33  Conn.  532,  551,  89  Am.  Dec.  221 ;  Todd  v.  Austin,  34  Conn. 
78.)  The  taking  of  land  for  water-power  for  running  any 
kind  of  mills  or  machinery  is  held  to  be  for  a  public  use,  in 
Indiana,  New  Hampshire,  Iowa,  Kansas,  Maine,  Minnesota,  Ne- 
braska and  Wisconsin,  (Lewis  on  Eminent  Domain,  sec.  180.) 
That  the  conversion  of  this  power  into  electricity,  which  is  trans- 
mitted long  distances,  then  applied  to  useful  purposes,  does  not 
change  the  character  of  the  use  from  a  public  to  a  private  one, 
has  been  very  clearly  laid  down  in  the  recent  case  of  Rocking- 
ham County  Light  etc.  Co.  v.  Hohhs,  72  N.  H.  531,  58  Atl.  46, 
66  L.  R.  A.  581. 

Even  in  states  which  incline  to  the  view  that  the  terms  ''pub- 
he  use"  must  be  limited  to  utilities  which  the  public  has  the 
absolute  right  to  use  on  statutory  terms,  the  courts  have  ac- 
cepted the  principle  that  the  application  of  water  power  to  the 
development  of  electrical  power  is  a  public  use  for  which  the 
right  of  eminent  domain  may  be  exercised.  {Minnesota  Carnal 
etc.  Co.  V.  Koochiching  Co.,  97  Minn.  429,  107  N.  W.  405;  Jones 
V.  North  Georgia  El,  Co.,  125  Ga.  618,  54  S.  E.  485.  See,  also. 
In  re  Niagara  etc.  Co.,  Ill  App.  Div.  686,  97  N.  Y.  Supp.  853; 
In  re  East  Canada  etc.  Co.,  49  Misc.  Rep.  565,  99  N.  Y.  Supp. 
109.) 

And  referring  to  the  contention  urged  by  appellants  that 
because  the  respondent  has  contracted  to  deliver  power  to  cer- 
tain mines  and  smelters  it  could  not  supply  the  public,  the  court . 
of  appeals  of  New  York  holds  that  such  contracts  not  only  do 
not  destroy  the  public  use,  but  rather  tend  to  establish  that  the 
use  is  for  the  public  benefit.  {Pocantico  W.  W.  Co.  v.  Bird,  130 
N.  Y.  249,  29  N.  E.  246.)     Coming  now  to  the  western  states, 
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the  more  liberal  view  of  the  term  *' public  use"  has  been  uni- 
formly accepted  with  reference  to  mining  and  irrigation.  {Day- 
ton  Min.  Co.  v.  Seawell,  11  Nev.  394;  Overman  Silver  Min.  Co. 
V.  Corcoran,  15  Nev.  147  (taking  land  for  a  shaft) ;  Douglass  v. 
Byrnes,  59  Fed.  29  (taking  land  for  a  tunnel) ;  Lux  v.  Haggin, 
69  Cal.  255,  10  Pac.  674;  Oury  v.  Goodwin,  3  Ariz.  255,  26  Pac. 
376;  Nash  v.  Clark,  27  Utah,  158,  101  Am.  St.  Rep.  953,  1  L.  R. 
A.,  N.  S.,  208,  75  Pac.  371;  s.  c,  198  U.  S.  367,  25  Sup.  Ct.  676, 
49  L.  Ed.  1087 ;  Highland  Boy  Gold  Min.  Co.  v.  StricMey,  28 
Utah,  215,  107  Am.  St.  Rep.  711,  78  Pac.  396;  1  L.  R.  A.,  N.  S., 
976,  200  U.  S.  527,  26  Sup.  Ct.  301,  50  L.  Ed.  581;  Lanibom 
V.  Bell,  18  Colo.  346,  32  Pac.  989,  20  L.  R.  A.  241;  State  t. 
CentralionChehalis  El.  By.  etc.  Co,,  42  Wash.  632,  85  Pac.  344.) 

The  second  assignment  of  error  raises  the  question  as  to 
whether  or  not  the  power  of  eminent  domain  has  been  delegated 
to  the  respondent,  a  foreign  corporation.  The  method  of  con- 
ferring the  right  to  exercise  the  power  is  purely  a  matter  of 
legislative  discretion  unless  limited  by  the  Constitution  The 
authority  may  be  given  by  a  special  Act  to  a  person  or  corpora- 
tion, or  by  a  general  Act  or  general  incorporation  laws.  (Lewis 
on  Eminent  Domain,  sec.  241;  Moran  v.  Boss,  79  Cal.  159,  21 
Pac.  547 ;  Weir  v.  St.  Paul  etc.  By.  Co.,  18  Minn.  155 ;  Buffalo 
etc.  B.  Co.  V.  Brainard,  9  N.  T.  100;  Central  B.  Co.  v.  Pennsyl- 
vania B.  Co.,  31  N.  J.  Eq.  475.)  Strictly  speaking,  the  legisla- 
ture cannot  delegate  the  power  of  eminent  domain.  It  merely 
selects  the  agencies  which  may  exercise  the  power,  and  it  can 
select  such  agencies  as  it  pleases,  subject  only  to  constitutional 
limitations.  In  the  absence  of  a  constitutional  prohibition  the 
right  to  exercise  the  power  may  be  conferred  on  a  foreign  cor- 
poration. (Lewis  on  Eminent  Domain,  242;  Abbott  v.  New 
York  etc.  B.  Co.,  145  Mass.  450,  15  N.  E.  91;  New  York  etc.  By. 
V.  Yotmg,  33  Pa.  175;  Moran  v.  Boss,  79  Cal.  159,  21  Pac. 
547;  State  v.  Sherman,  22  Ohio  St.  411;  In  re  Townsend,  39  N. 
Y.  171.) 

The  principles  upon  which  the  courts  have  acted  in  deciding 
cases  in  which  the  power  has  been  held  to  )>e  conferred  upon 
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or  denied  to  a  foreign  corporation  may  be  stated  thus:  The 
courts  have  uniformly  held  that  the  power  could  not  be  con- 
ferred upon  a  foreign  corporation  by  the  legislature  whel^  the 
Constitution  of  the  state  prohibits  it  in  express  terms.     {St. 
Louis  etc.  Ry.  Co.  v.  Foltz,  52  Fed.  627;  St.  Louis  etc.  By.  Co.  v. 
Southwestern  Tel.  etc.  Co.,  121  Fed.  276,  58  C.  C.  A.  198;  Trester 
V.  Missouri  Pac.  By.  Co.,  33  Neb.  171,  49  N.  W.  1110;  EvansvUle 
etc.  Co.  V.  Henderson  Bridge  Co,,  134  Fed.  973.)     In  the  ab- 
sence of  a  constitutional  prohibition  the  power  may  be  conferred 
by  tlie  legislature  upon  a  foreign  corporation,  and  statutes  grant- 
ing to  a  foreign  corporation  the  right  to  engage  in  business  in 
a  state,  and  providing  that  it  shall  be  **  subjected  to  all  of  the 
liabilities  and  restrictions  and  duties  which  are  or  may  be  im- 
posed upon  corporations  of  like  character,  organized  under  the 
laws  of  this  state,"  and  ** shall  have  no  other  or  greater  pow- 
ers," have  been  uniformly  held  to  confer  the  power  upon  for- 
eign corporations,  when  it  has  been  conferred  upon  domestic 
corporations  of  like  character.     (Busscll  v.  St.  Louis  etc.  By.  Co., 
71  Ark.  451,  75  S.  W.  725;  Southern  Illinois  etc.  Bridije  Co.  v. 
Stone,  174  Mo.  1,  73  S.  W.  453,  63  L.  E.  A.  301 ;  State  v.  Cook, 
171  Mo.  348,  71  S.  W.  829;  Illinois  S.  T.  Co.  v.  St.  Louis  etc. 
By.,  208  111.  419,  70  N,  E.  357;  St.  Louis  etc.  B.  B.  Co.  v.  Lew- 
right,  113  :Mo.  660,  21  S.  W.  210;  Southwestern  By.  Co.  v.  South- 
ern Td.  Co.,  46  Ga.  43,  12  Am.  Eep.  585;  Dodge  v.  Council 
Bluffs,  57  Iowa,  560,  10  N.  W.  886;  Gray  v.  Si.  Louis  etc.  By. 
Co.,  81  Mo.  126;  State  v.  Chicago  etc.  By.  Co.,  25  Neb.  156,  41 
N.  W.  125,  2  L.  E.  A.  564;  San  Antonio  B.  Co.  v.  Southwestern 
Tel.  Co.,  93  Tex.  313,  77  Am.*  St.  Bcp.  884,  49  L.  R.  A,  459,  55 
S.  W.  117.)     Acts  domesticating  the    foreign  corporation  are 
also  held  to  confer  the  power  of  eminent  domain,  where  similar 
domestic  corporations  possess  the  power.     {Baltimore  etc.  By. 
Co.  v.  Pittsburgh  By.  Co.,  17  W.  Va.  812.)     Statutes,  which  by 
their  terms  confer  the  power  upon  corporations  organized  \in- 
der  the  laws  of  the  domestic  state  only,  are  construed  to  exclude 
foreign  corporations  by  implication.     {Holbert  v.  St.  Louis  etc. 
Ry.  Co.,  45  Iowa,  23;  State  v.  Scott,  22  Neb.  628,  36  N.  W.  121.) 
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In  the  absence  of  constitutional  or  statutory  prohibitions,  stat- 
utes which  confer  the  power  generally  upon  corporations,  or  cor- 
porations of  a  certain  class,  have  been  construed  to  confer  the 
power  upon  foreign  as  well  as  domestic  corporations.  {New 
York  etc.  R.  Co.  v.  Welsh,  143  N.  T.  411,  42  Am.  St.  Rep.  734, 
38  N.  E.  378;  State  v.  Sherman,  22  Ohio  St.  411;  In  re  Marks, 
53  Hun,  633,  6  N.  Y.  Supp.  105;  In  re  Ohio  Valley  Gas  Co.,  6 
Pa.  Dist.  Court,  200;  Miocene  Ditch  Co.  v.  Lyng,  138  Fed.  544, 
70  C.  C.  A.  458.) 

There  is  no  constitutional  prohibition  in  the  state  of  Mon- 
tana against  a  foreign  corporation  exercising  all  of  the  rights, 
privileges  and  powers  conferred  by  statute  upon  a  domestic  cor- 
poration, if  it  is  authorized  so  to  do  by  its  charter.  All  of  the 
authorities  are  agreed  that  the  power  of  eminent  domain  may 
be  conferred  upon  a  foreign  corporation,  in  the  absence  of  a 
constitutional  prohibition. 

Mr.  A.  J.  Shores,  Mr.  C.  F.  Eelley,  and  Messrs.  Forbis  dk 
Evans,  amici  curias. 

We  do  contend  that  disregarding  all  the  provisions  of  stat- 
ute, which  are  relied  upon  by  respondent,  that  the  Acts  of  the 
legislature  of  this  state,  permitting  and  inviting  foreign  corpora- 
tions to  partake  of  the  enterprises  situated  here,  confer  upon  any 
corporation,  complying  with  the  requirements  of  the  statute, 
every  right  and  power  which  is  conferred  upon  domestic  corpora- 
tions of  a  like  kind.  Sections  1030  to  1038,  inclusive,  of  the  Civil 
•Code,  while  only  permissive,  certainly  conferred  upon  all  for- 
eign corporations  the  absolute  right  to  carry  on  business  in  this 
state  upon  complying  with  the  requirements  of  that  statute. 
The  Act  does  not  discriminate  between  those  of  a  strictly  private 
nature  and  those  of  a  quasi  public  kind.  All  were  permitted,  if 
not  invited,  to  come  in  and  take  part  in  the  exploiting  and  de- 
velopment of  the  resources  of  the  state.  These  sections  were  re- 
pealed by  the  Act  of  March  9,  1901,  Seventh  Session,  page  150, 
but  other  sections  of  like  nature  were  enacted.  The  penalty 
only  was  changed. 
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The  recent  tendency  of  the  courts  is  to  hold  that  permissive 
Acts  like  ours  impliedly  invest  a  corporation,  otherwise  compe- 
tent, with  power  to  invoke  the  right  of  condemnation.  Thomp- 
son on  Corporations,  section  7932,  says  the  right  does  not  have 
to  be  expressly  granted,  but  may  be  implied.  So  it  is  held  in 
Abbott  V.  New  York  etc.  Ry.  Co,,  145  Mass.  450,  15  N.  E.  91. 
Thompson  on  Corporations,  section  7933,  refers  to  permissive 
acts  such  as  ours,  as  ''Modes  adopted  by  some  of  the  states  for 
domesticating  corporations."  Southern  Illinois  etc.  Bridge  Co. 
V.  Stone,  174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A.  301,  holds  that  a 
statute  similar  to  ours  confers  the  right  of  eminent  domain  on 
foreign  corporations  which  comply  with  its  terms.  The  statute 
of  Missouri  is  somewhat  more  specific  than  ours,  but  there  is 
nothing  expressed  in  that  statute  that  is  not  clearly  implied  in 
ours. 

HON.  CHARLES  H.  LOUD,  Judge  of  the  Seventh  Judicial 
District  of  Montana,  sitting  in  place  of  Associate  Justice  Smith, 
delivered  the  opinion  of  the  court. 

This  is  an  action  instituted  by  the  respondent  for  the  con- 
demnation and  appropriation  of  five  separate  tracts  of  land  al- 
leged to  be  necessary  for  the  purpose  of  flooding,  in  connection 
with  the  dam  to  be  built  by  the  respondent  across  the  Missouri 
river  in  Lewis  and  Clark  county,  Montana.  Issues  were  framed 
by  complaint  and  answer,  and  a  hearing  thereon  was  had,  and 
evidence  on  the  part  of  respondent  was  introduced,  from  which 
it  appears  that  the  facts,  briefly  stated,  are  as  follows :  That  the 
respondent  is  a  foreign  corporation  organized  under  the  laws 
of  the  state  of  New  Jersey,  and  is  authorized  by  the  laws  of  said 
state  to  exercise  the  right  of  eminent  domain  therein,  and  by  its 
charter  and  articles  empowered,  among  other  things,  to  build, 
maintain,  and  operate  a  reservoir,  dam,  water  power,  and  elec- 
trical power  plants  on  the  Missouri  river  in  Montana.  It  is  the 
assignee  and  successor  in  interest  of  the  Missouri  River  Power 
Company  of  Montana,  a  joint  stock  company,  which  was  duly  au- 
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thorized  and  empowered,  by  an  Act  of  Congress  approved  June 
8,  1894,  to  construct  on  the  Missouri  river  at  a  point  to  be  ap- 
proved by  the  Secretary  of  War  of  the  United  States  a  dam, 
reservoir,  and  appurtenances  thereto  for  generating  water  power 
and  other  purposes,  which  dam,  by  the  provisions  of  said  Act, 
was  to  be  constructed  under  the  supervision  and  control  of  the 
Secretary  of  War  and  upon  plans  and  specifications  therefor  to 
be  approved  by  said  Secretary.  The  Secretary  of  War,  prior  to 
the  prosecution  of  the  work  of  construction  by  respondent,  rec- 
ognized it  as  the  assignee  and  successor  in  interest  of  said  joint 
stock  company,  and  authorized  the  construction  of  said  dam, 
reservoir,  and  power  plant  by  respondent,  as  provided  in  said 
special  Act  of  Congress.  The  respondent,  at  a  point  approved 
by  the  Secretary  of  War,  began  and  is  now  engaged  in  the  con- 
struction of  said  dam,  reservoir  and  power  plant.  In  the  con- 
struction thereof  it  becomes  necessary  to  permanently  flood  the 
lands  and  premises  of  the  appellants,  as  a  part  of  its  reservoir 
site  to  be  made  by  the  construction  of  said  dam.  The  respond- 
ent has  acquired  certain  water  rights  in  the  Missouri  river,  but 
as  yet  has  not  actually  diverted  any  waters  from  said  river, 
although  it  is  the  intention  of  the  company  to  do  so  when  the 
work  is  completed.  The  capacity  of  the  dam  and  power  plant 
will  be  about  twenty-five  thousand  horse-power,  seven  thousand 
of  which  has  been  contracted  for  to  be  used  in  the  mines  of  Butte 
and  smelters  of  Anaconda. 

The  dam,  reservoir,  and  power  plant  are  intended  to  furnish 
water  and  electrical  power  to  the  public  generally,  or  such  por- 
tion of  it  as  may  have  occasion  to  purchase  and  use  the  same, 
and  to  furnish  water  for  sale,  rental  and  distribution  to  the 
public  generally  for  the  irrigation  of  lands  and  for  other  bene- 
ficial uses.  There  are  twenty  thousand  acres  of  land  in  the 
Prickly  Pear  Valley  that  can  be  irrigated  from  waters  which 
can  be  furnished  by  respondent  by  an  average  lift  of  fifty  feet. 
It  will  take  about  six  thousand  horse-power  to  pump  sufficient 
water  to  irrigate  these  twenty  thousand  acres  of  land.  The 
pumping  of  water  for  irrigation  is  one  of  the  important  features 
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in  connection  with  the  dam,  and  has  been  in  contemplation  by 
the  company  from  the  beginning.  It  is  proposed  to  sell  the  re- 
maining power  for  electric  lighting  or  the  operation  of  electric 
railways,  or  in  the  operation  of  mines  or  smelters,  and  the  public 
generally. 

Respondent  was  unable  to  agree  with  the  appellants  as  to  the 
amount  of  damages  for  the  taking  of  the  lands  so  to  be  per- 
manently flooded,  as  aforesaid,  and  appellants  will  hot  volun- 
tarily give  title  to  the  land  desired  therefor.  A  fee  simple  es- 
tate is  required  in  the  lands  sought  to  be  condemned  by  this 
action,  and  all  of  said  lands  lie  wholly  within  the  county  of 
Lewis  and  Clark,  state  of  Montana. 

The  court  below  rendered  its  judgment,  finding  that  the  use 
for  which  respondent  seeks  to  appropriate  the  lands  in  question 
is  a  public  use,  and  that  the  public  interests  require  such  tak- 
ing, and  that  the  respondent  is  authorized  and  empowered  by 
law  to  take  and  appropriate  such  lands ;  and  thereupon  made  its 
order  appointing  three  commissioners  to  appraise  the  damage 
caused  by  the  taking  of  appellants'  lands.  From  the  judgment 
aforesaid,  appellants  have  appealed  to  this  court. 

This  appeal  raises  two  important  questions,  the  decision  of 
which  will  materially  affect  the  future  development  of  this  state. 
While  we  are  not  unmindful  of  the  importance  of  this  decision 
as  affecting  the  large  property  interests  involved,  we  must  not 
fail  to  recognize  the  right  of  the  individual  to  possess  and  enjoy 
his  property  undisturbed  from  invasion  except  by  the  sovereign 
power  of  the  state,  or  by  some  person  or  corporation  to  whom 
this  power  has  been  expressly  delegated. 

1.  The  first  assignment  of  error  is:  *'The  court  erred  in  hold- 
ing that  the  use  for  which  respondent  sought  to  condemn  and 
appropriate  the  lands,  property,  and  rights  of  these  appellants 
set  forth  in  the  complaint  was  and  is  a  public  use." 

In  all  cases  wherein  the  power  of  eminent  domain  is  sought 
to  be  exercised  the  principal  question  for  determination  is: 
What  is  a  public  use?  This  is  necessarily  so,  because  private 
property  without  the  owner's  consent  cannot  be  taken  for  the 
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private  use  of  another  without  violating  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States.  (Missouri  Pac. 
Ry.  Co.  V.  Nebraska,  164  U.  S.  403,  17  Sup.  Ct.  130,  41  L.  Ed. 
489;  Fallhrook  Irr.  Dist  v.  Bradley,  164  U.  S.  112,  17  Sup.  Ct. 
56,  41  L.  Ed.  369;  Matter  of  Tuthid,  163  N.  Y.  133,  79  Am. 
St.  Rep.  574,  57  N.  E.  303,  49  L.  R.  A.  781. 

We  feel  indebted  to  the  eminent  counsel  for  the  elaborate 
briefs  which  have  been  filed  and  for  the  strong  arguments  by 
which  their  respective  contentions  have  been  presented.  A 
large  number  of  cases  has  been  cited,  all  of  which  we  have  care- 
fully examined ;  but  we  find  that  it  will  be  impossible  to  analyze 
them  in  an  opinion  of  reasonable  length,  and  for  this  reason 
we  shall  not  attempt  to  do  so.  Upon  an  examination  of  these  au- 
thorities it  will  be  found  that  there  is  a  great  diversity  of  opin- 
ion upon  this  most  important  question,  and  that  it  is  impossible 
to  harmonize  them  and  make  them  entirely  consistent  with  any 
definition  of  a  public  use. 

In  the  case  of  Nash  v.  Clark,  27  Utah,  158,  101  Am.  St  Rep. 
953,  75  Pac.  371,  1  L.  R.  A.,  N.  S.,  208,  the  court,  in  speaking 
upon  this  question  of  public  use,  says:  **Was  the  condemnation 
of  appellant's  land  in  this  case  in  law  and  in  fact  for  a  public 
use!  There  is  no  fixed  rule  of  law  by  which  this  question  can 
be  determined.  In  other  words,  what  is  a  public  use  cannot 
always  be  determined  by  the  application  of  purely  legal  princi- 
ples. This  is  evident  from  the  fact  that  there  are  two  lines  of 
authorities,  neither  of  which  attempts  to  lay  down  any  fixed 
rule  as  a  guide  to  be  followed  in  all  cases.  One  class  of  au- 
thorities, in  a  general  way,  holds  that  by  public  use  is  meant  a 
use  by  the  public  or  its  agencies — ^that  is,  the  public  must  have 
the  right  to  the  actual  use  in  some  way  of  the  property  appro- 
priated; whereas  the  other  line  of  decisions  holds  that  it  is  a 
public  use  within  the  meaning  of  the  law  when  the  taking  is  for 
a  use  that  will  promote  the  public  interest,  and  which  use  tends 
to  develop  the  great  natural  resources  of  the  commonwealth." 

To  the  first  class  belong  the  following  cases:  Borden  v.  Tres- 
palacios  Rice  etc.  Co.  (Tex.  Civ.  App.),  82  S.  W.  461;  Pitts- 
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burg  etc.  B.  Co.  v.  Benwood  Iron  Works,  31  W.  Va.  710,  8  S.  B. 
453,  2  L.  R.  A.  680;  Vamer  v.  MaHin,  21  W.  Va.  534;  Fallsburg 
etc.  Co.  V.  Alexander,  101  Va.  98,  99  Am.  St.  Rep.  855,  43  S.  E. 
194,  61  L.  R.  A.  129;  In  re  Barre  Water  Co,,  72  Vt.  413,  82  Am. 
St.  R«p.  914,  48  Atl.  653,  51  L.  R.  A.  754;  Avery  v.  Vermont 
Electric  Co.,  75  Vt.  235,  98  Am.  St.  Rep.  818,  54  Atl.  179,  59 
L,  R.  A.  817 ;  Berrien  Springs  Water-Power  Co.  v.  Circuit  Judge, 
133  Mich.  48,  103  Am.  St.  Rep.  438,  94  N.  W.  379;  Brown  v. 
Gerald,  100  Me.  351,  109  Am.  St.  Rep.  526,  61  Atl.  785,  70  L. 
E.  A.  472 ;  State  ex  rel.  Tacoma  Co.  v.  White  River  Power  Co., 
39  Wash.  648,  82  Pac.  150,  2  L.  R.  A.,  N.  S.,  842;  State  ex  rel 
Harris  v.  Superior  Court,  42  Wash.  660,  85  Pac.  666. 

The  following  cases  belong  to  the  second  class:  Aldridge  y. 
Tuscumbia  etc.  R.  Co.,  2  Stew.  (Ala.)  199,  23  Am.  Dec.  307; 
Todd  V.  Austin,  34  Conn.  78;  Hand  Oold  Min.  Co.  v.  Parker,  59 
Ga.  419;  Bradley  v.  New  York  etc.  R.  Co.,  21  Conn.  293;  Great 
Falls  Mfg.  Co.  v.  Femald,  47  N.  H.  444;  TMot  v.  Hudson,  16 
Gray  (Mass.),  417;  Olmstead  v.  Camp,  33  Conn.  532,  89  Am. 
Dec.  221;  Boston  d  Roxbury  Mill  Co.  v.  Newman,  12  Pick. 
(Mass.)  467,  23  Am.  Dec.  622;  Scudder  v.  Trenton  Delaware 
Falls  Co.,  1  N.  J.  Eq.  694,  23  Am.  Dec.  756. 

In  the  decision  of  this  question  the  courts  have  apparently 
been  largely  influenced  by  local  conditions  and  necessities.  The 
decisions  of  the  New  England  and  southern  states  were  bom  of 
the  desire  to  turn  the  swiftly  flowing  streams  of  those  states  into 
instrumentalities  for  the  promotion  of  the  public  welfare  and  to 
the  development  and  upbuilding  of  those,  at  that  time,  sparsely 
settled  regions.  Who  will  at  this  late  day,  in  contemplation  of 
the  wonderful  development  of  the  manufacturing  industries  of 
New  England  and  the  marvelous  growth  in  population  and 
wealth  of  these  communities,  seriously  question  the  wisdom  of 
these  decisions,  even  if  they  express  a  doubt  as  to  their  legal 
soundness  f 

The  courts  of  the  western  states  have,  as  a  rule,  adopted  a 
liberal  view  of  the  term  ''public  use,"  and  in  the  main  have 
largely  followed  the  so-caUed  **Mill  Cases''  of  New  England. 
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They  have  applied  the  doctrine  announced  in  those  cases  to  the 
development  of  irrigation  and  mining.  One  of  the  earliest  of 
these  cases  arose  in  Nevada  over  the  right  to  condemn  a  strip 
of  land  for  a  road  to  a  mining  claim  owned  by  an  individual. 
The  supreme  court,  after  reviewing  the  authorities  in  the  ^lill 
Cases,  said:  **In  the  light  of  these  authorities,  nearly  all  of  which 
were  decided  prior  to  the  adoption  of  our  state  Constitution,  I 
think  it  would  be  an  unwarranted  assumption  upon  our  part  to 
declare  that  the  framers  of  the  Constitution  did  not  intend  to 
give  to  the  term  'public  use'  the  meaning  of  public  utility,  bene- 
fit, and  advantage,  as  construed  in  the  decisions  we  have  quoted." 
The  court  aflSrmed  the  right  to  take  the  land  for  this  purpose 
{Dayton  Mining  Co.  v.  Seawell,  11  Nev.  394),  and,  in  a  later 
case,  authorized  the  taking  of  land  for  a  mining  shaft  {Overman 
Silver  Min,  Co.  v.  Corcoran,  15  Nev.  147). 

The  supreme  court  of  Utah  upheld  a  statute  of  that  state  grant- 
ing the  right  of  condemnation  in  a  case  wherein  it  was  sought 
to  condemn  a  right  of  way  for  an  aerial  tramway  for  the  trans- 
portation of  ore  from  a  mine.  (Highland  Boy  Oold  Min.  Co. 
V.  Strickley,  28  Utah,  215,  78  Pac.  296,  1  L.  R.  A.,  N.  S.,  976.) 
This  case  has  recently  been  aflSrmed  by  the  supreme  court  of 
the  United  States.  (Strickley  v.  EigJiland  Boy  Oold  Min.  Co., 
200  U.  S.  527,  26  Sup.  Ct.  301,  50  L.  Ed.  581.) 

In  the  case  of  Oury  v.  Goodwin,  3  Ariz.  255,  26  Pac.  376,  the 
supreme  court  of  Arizona  in  an  able  opinion  held  that  the  taking 
of  land  for  right  of  way  for  an  irrigation  canal  was  a  taking 
for  a  public  use. 

In  Utah  the  supreme  court  held  that  property  could  be  feon- 
demned  for  a  right  of  way  for  a  ditch  to  irrigate  a  single  farm, 
upon  the  ground  that  the  use  of  water  for  irrigation  is  a  public 
use.  {Nash  v.  Clark,  27  Utah,  158,  101  Am.  St.  Rep.  953,  75 
Pac.  371,  1  L.  R.  A.,  N.  S.,  208.)  This  case  on  appeal  to  the  su- 
preme court  of  the  United  States  was  afl&rmed.  {Clark  v.  N€ish, 
198  U.  S.  361,  25  Sup.  Ct.  676,  49  L.  Ed.  1085.)  In  an  earlier 
case  {Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  112,  17  Sup.  Ct 
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56,  41  L.  Ed.  369)  this  same  court  had  upheld  the  constitu- 
tionality of  the  California  irrigation  Acts. 

The  Constitution  of  Montana,  Article  III,  section  15,  is  as  fol- 
lows: "The  use  of  all  water  now  appropriated,  or  that  may  here- 
after Be  appropriated,  for  sale,  rental,  distribution  or  other  bene- 
ficial use,  and  the  right  of  way  over  the  lands  of  others  for  all 
ditches,  drains,  flumes,  canals  and  aqueducts  necessarily  used  in 
connection  therewith,  as  well  as  the  sites  for  reservoirs  necessary 
for  collecting  and  storing  the  same,  shall  be  held  to  be  a  public 
use."  The  legislature  in  section  2211  of  the  Code  of  Civil  Pro- 
cedure, as  amended  by  an  Act  approved ^March  7,  1899  (Ses- 
sion Laws,  1899,  p.  135),  in  defining  what  are  public  uses, 
enumerates,  among  others,  the  following:  ** Sites  for  reservoirs 
necessary  for  collecting  and  storing  water,  •  •  •  electric 
power  lines." 

In  the  case  of  Butte  etc,  R,  Co.  v.  Montana  Union  R.  Co.,  16 
Mont.  504,  50  Am.  St.  Rep.  508,  41  Pac.  232,  31  L.  R.  A.  298, 
the  court  in  the  course  of  its  opinion,  in  speaking  of  the  Nevada 
eases  cited  in  this  opinion,  says:  **The  doctrine  of  these  cases  is 
ingrafted  in  the  law  of  this  jurisdiction,  and  the  underlying 
principle  of  the  grant  of  the  power  of  eminent  domain  is  the 
public  use  or  benefit."  And  in  the  case  of  Ellinghouse  v.  Tay- 
lor, 19  Mont.  462,  48  Pac.  757,  which  was  a  case  wherein  it  was 
sought  to  condemn  a  right  of  way  for  a  ditch  to  irrigate  the 
farm  of  an  individual,  the  court  says:  **The  term  'public  use,' 
under  the  later  and  better  line  of  authorities,  is  not  limited  to 
cases  wherein  persons  or  incorporated  aggregations  of  persons, 
in  consideration  of  the  right  of  eminent  domain  conferred  upon 
them  by  the  state,  have  bound  themselves  to  the  direct  discharge 
of  a  duty  to  the  people  at  large,  and  from  and  in  the  discharge 
of  which  the  people,  individuaUy  and  collectively,  derive  a  di- 
rect benefit  and  are  directly  interested;  as,  for  instance,  the 
reciprocal  obligation  incurred  by  common  carriers,  in  return  for 
the  right  to  engage  in  their  business,  to  transport  passengers  and 
freight  without  discrimination.    A  public  use  is  far  broader  in 
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its  scope.  Persons  have  been  allowed  the  right  of  eminent  do- 
main on  the  theory  of  public  use,  in  the  construction  of  dams  for 
the  operation  of  grist  and  saw  mills,  in  the  reclamation  of  swamp 
lands,  and  in  other  similar  instances  that  might  be  enumerated, 
when  the  public  had  no  direct  interest  in  these  operations,  whose 
main  end  was  mere  private  gain,  and  when  the  benefit  to  the 
people  at  large  could  result  indirectly  and  incidentally  only  from 
the  increase  of  wealth  and  the  development  of  natural  resources. 
•  •  •  The  public  policy  of  the  territory  and  of  the  state  of 
Montana  has  always  been  to  encourage  in  every  way  the  develop- 
ment of  the  minerals  contained  in  the  mountains ;  and  the  neces- 
sity for  adding  to  its  tilled  acreage  is  manifest.  This  state  is 
an  arid  country  and  water  is  essential  to  the  proper  tillage  of  its 
scattered  agricultural  valleys.  With  all  this  in  view,  it  was  ex- 
pressly declared  in  our  state's  Constitution  that  the  use  of  water 
by  private  individuals  for  the  purpose  of  irrigating  their  lands 
should  be  a  public  use." 

The  right  to  exercise  eminent  domain  in  aid  of  electric  power 
plants  has  been  upheld  in  the  following  recent  decisions:  Rock- 
ingham Light  &  Tower  Co,  v.  Hobbs,  72  N.  H.  531,  58  Atl.  46, 
66  L.  R.  A.  581;  Minnesota  Power  etc.  Co,  v.  Koochiching  Co., 
97  Minn.  429,  107  N.  W.  405 ;  Brown  v.  Weaver  Power  Co.,  140 
N.  C.  333,  52  S.  E.  954,  3  L.  R.  A.,  N.  S.,  912;  Jones  v.  North 
Georgia  Electric  Co.,  125  Ga.  618,  54  S.  E.  85;  Salt  Lake  City 
W,  &  El.  P.  Co.  V.  Salt  Lake  City,  25  Utah,  441,  71  Pac.  1071; 
Hollister  v.  State,  9  Idaho,  651,  71  Pac.  339;  Denver  P.  &  I.  Co. 
V.  Denver  etc.  R.  Co.,  30  Colo.  204,  69  Pac.  568,  60  L.  R.  A.  383. 

So  far,  we  have  considered  the  respondent  merely  in  the  light 
of  a  corporation  organized  solely  for  the  purpose  of  generating 
and  selling  electric  power,  and  to  this  extent  have  adopted  as 
true  the  contention  of  appellants,  first  made  in  their  answer  and 
afterward  attempted  to  be  shown  upon  the  cross-examination  of 
respondent's  witness  Gerry,  that  the  respondent's  irrigation 
project  was  a  mere  afterthought  and  was  a  subterfuge  adopted 
to  bolster  up  respondent's  case.  The  record  fails  to. justify  ap- 
pellants' contention  in  this  regard;  but,  on  the  contrary,  sustains 
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fhe  allegations  of  the  complaint,  that  it  is  the  intention  of  the 
company  "to  furnish  water  for  sale,  rental,  and  distribution  to 
the  public  generally  for  the  irrigation  of  lands  and  for  other 
beneficial  uses."  The  witness  Gerry  testified  that  it  would  take 
six  thousand  of  the  twenty-five  thousand  horse-power  produced 
by  the  dam  to  pump  sufficient  water  to  irrigate  the  twenty  thou- 
sand acres  in  Prickly  Pear  Valley,  and  that  it  would  be  neces- 
sary to  take  the  lands  of  appellants  to  enable  this  part  of  the 
enterprise  to  be  successfully  accomplished. 

By  practically  all  of  the  decisions  in  the  western  states  and  by 
the  decisions  of  the  highest  court  in  the  land,  the  taking  of  prop- 
erty for  this  purpose  is.  a  public  use.  But  it  is  contended  that, 
while  this  may  be  conceded  in  this  case,  still  there  are  inter- 
mingled with  this  use  uses  which  are  purely  private,  and  that 
for  this  reason  the  right  of  eminent  domain  must  be  denied. 
Counsel  have  cited  cases  which  support  the  doctrine  that  a  stat- 
ute authorizing  the  condemnation  of  property  for  uses,  a  part 
of  which  only  are  of  a  public  nature,  is  in  violation  of  the  rule 
that  private  property  cannot  be  taken  for  private  use.  We  do 
not  feel  called  upon  to  express  an  opinion  upon  this  question, 
for  the  reason  that  the  record  of  this  case  does  not,  in  our  opin- 
ion, disclose  a  taking  for  a  private  use. 

If  lands  and  other  property  can  be  condemned  in  aid  of  the 
development  of  the  mining  industry,  as  has  already  been  decided 
by  this  court,  we  see  no  good  reason  why  any  discrimination 
should  be  made  in  the  means  by  which  this  result  is  accomplished. 
Is  the  furnishing  of  electric  power  for  use  in  mines  and  smelters 
any  the  less  an  aid  in  the  development  of  these  industries  than 
18  the  taking  of  land  for  a  right  of  way  for  a  road  over  which 
supplies  and  machinery  can  be  transported,  or  for  an  aerial  tram- 
way for  the  transportation  of  ores  from  a  mine  to  a  railroad? 
We  think  not.  This  disposes  of  thirteen  thousand  of  the  twenty- 
five  thousand  horse-power.  As  to  the  remainder,  the  witness 
Gerry  testified  that  **it  is  proposed  to  sell  and  dispose  of  the 
remainder  for  electric  lighting,  or  the  operation  of  electric  rail- 
ways, or  operation  of  mines  or  smelters,  or  for  any  other  pur- 
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pose  for  which  we  may  have  application  for  the  power.  It  is 
proposed  to  sell  and  deliver  to  any  person  applying  for  it — the 
public  generally." 

After  a  careful  examination  of  all  the  authorities  cited,  we 
are  of  the  opinion  that  the  better-considered  cases  support  the 
right  to  exercise  eminent  domain  in  aid  of  electric  power  plants 
of  the  class  represented  by  respondent;  and  we  shall  so  hold  in 
this  case.  We  are  largely  influenced  in  so  holding  by  the  two 
decisions  of  this  court  hereinbefore  referred  to,  wherein  we  are 
already  committed  to  the  broad  and,  as  it  has  sometimes  been 
called,  ** statesman-like"  view  of  this  question.  This  view  has 
long  been  acquiesced  in,  and,  upon  the  strength  of  it,  the  capital 
of  this  corporation  may  have  been  invested  in  this  enterprise. 
We  see  no  sufScient  reason  for  changing  the  current  of  decisions 
of  this  court  at  this  time,  in  view  of  the  circumstances  as  they 
appear  in  this  case.  The  lower  court  committed  no  error  in  hold- 
ing that  the  taking  of  the  lands  of  the  appellants  was  and  is  for 
a  ** public  use." 

2.  By  the  second  assignment  of  error  appellants  raise  the  ques- 
tion as  to  whether  or  not  the  power  of  eminent  domain  has  been 
delegated  to  the  respondent,  a  foreign  corporation. 

Counsel  for  appellants  contend  that,  even  though  the  uses  for 
which  the  lands  in  question  are  sought  to  be  taken  are  public 
and  the  power  of  eminent  domain  may  be  invoked  in  aid  of  them, 
still  the  right  to  exercise  this  power  exists  in  the  state  alone, 
except  where  the  state  has,  by  express  authority,  delegated  it 
to  a  private  person  or  corporation;  that  the  right  to  the  exer- 
cise of  this  power  cannot  rest  upon  implication,  because  sovereign 
power  never  passes  from  the  state  by  implication,  but  only  by 
express  grant;  that,  therefore,  when  a  corporation  claims  the 
right  to  the  exercise  of  this  power,  it  must  clearly  and  conclu- 
sively show  that  the  law-making  power  of  the  state  has  specifi- 
cally granted  the  right  of  its  exercise  to  such  corporation; 
that  there  has  been  no  such  grant  in  this  state  to  a  foreign  cor- 
poration; and  that  the  respondent,  being  a  foreign  corporation, 
cannot  exercise  the  power.    Counsel  for  respondent  admit  that 
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no  one  can  exercise  this  power  in  any  stat^  unless  the  right  to 
do  so  has  been  granted  or  delegated  by  that  state.  They  con- 
tend, however,  that  it  is  not  necessary  that  the  person  or  cor- 
poration seeking  to  exercise  the  right  show  a  grant  in  express 
terms ;  but  they  assert  that  the  power  of  eminent  domain  may 
arise  by  implication.  Their  contention  is  that  there  is  abundant 
authority  in  the  Constitution  and  laws  of  this  ^tate  for  the  ex- 
ercise of  the  power  by  a  foreign  corporation. 

It  is  conceded  that  the  method  of  delegating  the  right  to  ex- 
ercise this  power  is  purely  a  matter  of  legislative  discretion, 
unless  it  is  limited  by  the  Constitution,  and  that  the  authority 
may  be  conferred  upon  any  foreign  corporation  in  the  absence 
of  constitutional  prohibitions.  The  issue  upon  this  phase  of  the 
case  is  as  to  what  is  authorized  by  the  Constitution  and  laws  of 
this  state.  The  issue  upon  the  principles  of  law  governing  the 
exercise  of  this  power  by  a  foreign  corporation  being  thus  nar- 
rowed by  the  concessions  of  counsel,  which  are  in  harmony  with 
our  views  upon  this  subject,  it  will  be  unnecessary  for  us  to  do 
more  than  to  construe  the  several  sections  of  our  laws  applicable 
thereto. 

It  is  insisted  by  counsel  for  respondent  that  sections  526  and 
563  of  the  Civil  Code,  and  section  2211  of  the  Code  of  Civil  Pro- 
cedure, as  amended,  give  the  right  to  foreign  as  well  as  domes- 
tic corporations.     Section  526  of  the  Civil  Code  is  as  follows: 

**Sec.  526.  No  corporation  shall  acquire  or  hold  any  more 
real  property  than  may  be  reasonably  necessary  for  the  trans- 
action of  its  business  or  the  construction  of  its  works,  except  as 
otherwise  specially  provided.  A  corporation  may  acquire  real 
property  as  provided  in  the  Code  of  Civil  Procedure,  Title  VII, 
Part  III." 

Section  563  of  the  same  Code  provides:  **Sec.  563.  The  pro- 
visions of  this  title  are  applicable  to  every  corporation  unless 
such  corporation  is  excepted  from  its  operation  or  unless  a  spe- 
cial provision  is  made  in  relation  thereto  inconsistent  with  some 
provision  in  this  title,  in  which  case  the  special  provision  pre- 
vails." 

Mont.,  Vol.  35—9 
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By  an  examination  of  our  Ciyil  Code  pertaining  to  corpora- 
tions it  will  be  seen  that  the  subject  is  treated  under  eleven  dif- 
ferent heads  or  titles.  Title  I,  under  he  main  heading  of  "  Gen- 
eral Provisions  Applicable  to  All  Corporations/'  is  subdivided 
into  four  chapters,  under  the  following  subheads:  Chapter  I, 
*  *  Formation  of  Corporations. ' '  Chapter  II,  *  *  Corporate  Stock. ' ' 
Chapter  III,  "Corporate  Powers."  Chapter  IV,  ** Extinction 
and  Dissolution  of  Corporations.''  It  is  apparent  that  the  pur- 
pose and  intention  of  the  legislature  was  to  provide  a  Code  for 
the  organization  of  domestic  corporations  and  to  provide  rules 
and  regulations  for  their  government  and  control.  This  is  made 
all  the  more  apparent  upon  a  further  inspection  of  the  arrange- 
ment of  this  subject.  Each  and  all  of  the  remaining  Titles^ 
from  II  to  XI  inclusive,  separately  and  exclusively  treat  of  a 
separate  and  distinct  kind  of  corporation;  the  last  being  '* For- 
eign Corporations." 

We  do  not  wish  to  be  understood  as  attaching  any  importance 
to  the  arrangement  of  this  statute,  except  in  so  far  as  it,  in  con- 
nection with  the  subject  matter,  may  serve  to  throw  some  light 
upon  the  legislative  intention.  Section  526  is  found  in  Chapter 
III  of  Title  I,  which  deals  with  the  powers  of  corporations ;  and 
without  here  stopping  to  analyze  the  several  sections  of  that 
chapter,  we  are  of  the  opinion  that  they,  each  and  all,  have  refer- 
ence solely  to  domestic' corporations,  and  that,  while  the  lan- 
guage of  section  526  may  be  broad  enough  in  its  terms  to  in- 
clude foreign  as  well  as  domestic  corporations,  such  was  not  the 
legislative  intention.  Section  563  is  found  in  Chapter  lY,  en- 
titled ''Extinction  and  Dissolution  of  Corporations,"  and  what 
has  been  said  with  reference  to  section  526  is  equally  applicable 
to  this  section.  Accordingly,  we  hold  that  neither  of  these  sec- 
tions furnishes  any  authority  for  the  exercise  of  the  right  of 
eminent  domain  by  a  foreign  corporation. 

Section  2211  of  the  Code  of  Civil  Procedure,  supra,  simply 
enumerates  the  uses  in  behalf  of  which  the  right  of  eminent  do- 
main may  be  exercised ;  but  nowhere  declares  by  whom  such  right 
can  or  shall  be  exercised.    This  section  is  found  in  the  chapter 
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specially  devoted  to  eminent  domain,  wherein  the  term  is  de- 
fined, the  purposes  for  which  it  may  be  exercised,  and  the  estate 
acquired  thereby  declared,  and  the  practice  and  procedure  in 
sach  eases  indicated.  One  will  look  in  vain  from  the  beginning 
to  the  end  of  this  chapter  for  any  grant  of  power  to,  or  the  des- 
ignation of,  any  agent  to  exercise  such  right. 

Title  XI,  ''Foreign  Corporations,"  before  referred  to,  was 
amended  by  the  Laws  of  1901  (Session  Laws,  1901,  p.  150). 
This  Act  gives  to  foreign  corporations  the  right  to  do  business 
Id  this  state  upon  their  filing  a  copy  of  their  charter  and  designat- 
ing an  agent,  and  the  filing  of  his  consent  to  act,  etc.  It  merely 
declares  that  a  foreign  corporation  shall  do  no  business  in  this 
state  until  it  has  complied  with  these  requirements.  It  is  a 
mere  license  to  engage  in  the  business  in  this  state  which  its 
charter  authorizes  it  to  engage  in,  and  is  based  upon  comity  be- 
tween the  states.  By  comity  of  states  a  corporation  created  by 
the  laws  of  one  state  may  exercise  all  the  powers  it  is  authorized 
to  exercise  at  home,  in  the  absence  of  any  prohibitory  statute 
or  conflicting  policy.  The  conflicting  policy  is  here  shown  by 
the  existence  of  laws  authorizing  the  exercise  of  the  right  of 
eminent  domain  by  domestic  corporations,  and  the  failure  of  the 
legislature  to  provide  for  its  exercise  by  a  foreign  corporation. 

The  Constitution  prohibits  a  foreign  corporation  from  exer- 
cising or  enjoying  within  this  state  any  greater  right  or  privi- 
leges than  those  possessed  or  enjoyed  by  corporations  of  the  same 
or  similar  character  created  under  the  laws  of  this  state.  This 
is  not  equivalent  to  saying  that  they  shall  enjoy  the  same  rights 
as  a  domestic  corporation,  but  is  simply  a  limitation  upon  the 
power  of  the  legislature. 

Counsel  for  the  respondent  cite  the  cases  of  State  ex  rel.  Tele- 
phone  Co.  v.  City  of  Red  Lodge,  30  Mont.  338,  76  Pac.  758,  and 
Daly  Bank  dk  Trust  Co.  v.  Great  Falls  St.  By.  Co.,  32  Mont. 
298,  80  Pac.  252,  as  being  conclusive  upon  the  construction  of 
the  statutes  wijh  reference  to  the  power  of  foreign  corporations 
to  exercise  the  power  of  eminent  domain  in  this  state.  An  ex- 
amination of  these  decisions  discloses  the  fact  that  they  do  not 
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sustain  any  such  contention,  and  that  nothing  is  said  in  either 
of  them  that  in  any  wise  conflicts  with  the  views  expressed  herein. 

Our  conclusion  is  that  neither  by  the  Constitution  nor  laws  of 
this  state  is  a  foreign  corporation  authorized  to  exercise  the  right 
of  eminent  domain.  The  following  authorities  sustain  the  con- 
struction herein  announced :  Chestatee  Pyrites  Co.  v.  Cavenders 
Creek  (?.  Jf.  Co.,  119  Ga.  354,  100  Am.  St.  Rep.  174,  46  S.  E. 
422;  Vanderpoel  v.  Gorman,  140  N.  Y.  563,  37  Am.  St.  Rep. 
601,  35  N.  E.  932,  24  L.  R.  A.  548;  South  Yuba  Water  Co.  v. 
Rosa,  80  Cal.  333,  22  Pac.  222;  Rumhough  v.  Southern  I.  Co., 
106  N.  C.  461,  11  S.  E.  528;  Postal  Td.  Co.  v.  Cleveland  etc.  By. 
Co.,  (C.  C),  94  Fed.  234. 

The  language  of  the  court  in  referring  to  foreign  corporations 
is  to  be  understood  as  applicable  only  to  a  foreign  corporation 
of  the  character  of  this  respondent.  We  have  not  considered 
the  question  in  its  application  to  any  other  class  or  chaifacter  of 
foreign  corporations. 

The  judgment  is  reversed,  and  the  cause  remanded,  with  di- 
rections to  the  lower  court  to  dismiss  the  proceedings,  as  to  the 
appellants  Augustus  N.  Spratt  and  Elizabeth  B.  Spratt. 

Reversed  and  dismissed. 

Me.  Chief  Justice  Beantlt  and  Mb.  Justice  Holloway  con- 
cur. 

Rehearing  denied  March  5,  1907. 
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KAVANAUQH,  Administrator,  Appellant,  v.  FLAVIN,  Ai>- 

HINISTRATRIX,  RESPONDENT. 

(No.  2,361.) 

(Submitted  Jantiary  18,  1907.    Decided  February  11,  1907.) 

(88  Pac.  764.) 

Equity — Laches — Trial — Dismissal  of  Suit — Technical  Error- 
Appeal — Nonsuit — Presumptions. 

Equity — Trial — Dismissal  of  Suit — Technical  Error — Appeal. 

1.  Where  the  action  of  the  district  court  in  dismissing  an  equity  ease 
was  correct,  the  judgment  will  not  be  reversed  because  the  motion  on 
which  it  acted  was  entitled  a  motion  for  nonsuit  instead  of  a  motion  to 
dismiss,  or  one  asking  for  a  decree  in  favor  of  defendant. 

Same — Motion  for  Nonsuit — Laches — Technical  Error — Appeal. 

2.  While,  as  a  general  rule,  a  motion  for  nonsuit  should  state  pre- 
cisely the  grounds  upon  which  it  is  based,  still,  where  the  defense  of 
laches  was  relied  upon  by  defendant  and  it  clearly  appeared  that  plain- 
tiff, knowing  of  defendant's  adverse  claim  to  the  property  in  ques- 
tion, remained  silent  for  twelve  years  and  until  the  relative  positions 
of  the  parties  had  been  changed  by  the  death  of  one  of  them,  and 
offered  no  explanation  for  the  delay  in  bringing  suit,  the  plaintiff  will 
not  be  heard  to  urge  as  error  the  action  of  the  court  in  dismissing  it 
on  a  motion  too  general  in  its  terms.  The  court  would  have  been  jus- 
tified in  dismissing  it  on  its  own  motion. 

Btine — Dismissal  of  Suit — ^Laches. 

3.  Plaintiff,  as  administrator  and  only  heir  of  the  estate  of  one  of  the 
locators  of  a  mining  claim,  brought  suit  to  have  defendant  declared 
involuntary  trustee  of  an  undivided  interest  in  the  claim  and  to  compel 
conveyance  thereof  to  him.  For  twelve  years  prior  to  suit  he  had 
notice  that  the  interest  of  the  estate  represented  by  him  had  been  for- 
feited under  sectior  2324,  United  States  Revised  Statutes.  He  did  not 
know  when  application  for  patent  was  made,  nor  when  it  was  no  longer 
necessary  to  do  the  annual  representation  work.  The  estate  had  not 
paid  any  taxes  on  the  property  after  issuance  of  patent,  nine  years  be- 
fore suit,  and  plaintiff  had  not  been  on  the  claim  for  fifteen  years. 
Suit  waa  not  begun  until  a  year  after  death  of  the  adverse  claimant, 
and  no  explanation  of  the  unusual  delay  in  asserting  his  rights  was  of- 
fered by  plaintiff.    Held,  that  his  rights  were  barred  by  laches. 

Stme—Laches — PresumptionB. 

4.  Where  in  an  equity  suit  the  defense  of  laches  is  relied  upon,  and 
plaintiff  fails  to  offer  any  explanation  of  the  apparent  unreasonable  de- 
lay in  the  assertion  of  his  claim,  it  will  be  presumed  that  non«  could 
be  offered  and  that  he  made  out  the  best  case  he  could. 
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Appeal  from  District  Caurt,  Silver  Bow  County;  George  M. 
Bourquin,  Judge. 

Action  by  Michael  Eayanaugh,  administrator  of  the  estate 
of  Michael  Kavanaugh,  deceased,  against  Mary  Flavin,  admin- 
istratrix of  the  estate  of  Matthew  Flavin,  deceased.  From  a 
judgment  of  dismissal  and  from  an  order  denying  a  new  trial, 
plaintiff  appeals.    Judgment  and  order  affirmed. 

Statement  op  the  Case  by  the  Justice  Delivebing  the  Opin- 
ion. 

The  purpose  of  this  suit  is  to  have  Mary  Flavin,  the  admin- 
istratrix of  the  estate  of  Matthew  Flavin,  declared  to  be  an 
involuntary  trustee  of  an  undivided  one-half  interest  in  the 
Spread  Delight  quartz  lode  mining  claim  for  the  benefit  of  the 
estate  of  Michael  Kavanaugh,  deceased,  and  to  compel  a  convey- 
ance of  such  interest. 

It  appears  that  Michael  Kavanaugh  was  one  of  the  locators  of 
the  Spread  Delight  claim  and  by  mesne  conveyances  became  the 
owner  of  an  undivided  one-half  interest,  that  he  died  in  1888, 
and  that  the  plaintiff,  his  nephew  and  only  heir,  was  duly  ap- 
pointed administrator  of  his  estate.  It  is  alleged  that  in  1891 
Flavin,  who  was  the  owner  of  the  other  undivided  half  interest 
in  the  claim,  undertook  to  have  forfeited  to  himself  the  inter- 
est of  Kavanaugh 's  estate  by  process  of  advertising  it  out  for  the 
alleged  failure  of  anyone  representing  the  estate  to  perform  any 
part  of  the  annual  assessment  work  on  the  claim  for  the  year 
1890,  or  to  contribute  the  estate's  proportion  of  the  expenditure 
required  to  do  such  work.  But  it  is  alleged  that  Flavin's  rep- 
resentations to  the  government  concerning  the  ownership  of 
the  claim  at  the  time  application  for  patent  was  made  were  false 
and  fraudulent  and  made  with  intent  to  defraud  the  estate  of 
Michael  Kavanaugh  out  of  its  interest  in  the  claim,  and  that, 
in  fact,  this  plaintiff,  representing  the  said  estate,  did  $100  of 
work  on  the  claim  during  the  month  of  July,  1890.  It  appears 
from  the  complaint  that  Flavin  assumed  to  transfer  some  inter- 
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est  in  the  claim  to  P.  J.  Brophy,  and  in  1896  a  patent  was  duly 
issued  to  Flavin  and  Brophy.  It  further  appears  that  Flavin 
died  in  1904,  and  in  March,  1905,  Mary  Flavin  was  appointed 
administratrix  of  his  estate.  This  suit  was  commenced  in  Octo- 
ber, 1905.  It  is  alleged  in  the  complaint  that  the  plaintiff  did 
not  know  of  the  fraudulent  acts  or  representations  of  Flavin 
until  1905.  In  addition  to  the  denials  contained  in  the  an- 
swer, the  bar  of  the  statute  of  limitations  and  the  defense  of 
laches  are  pleaded.  It  is  claimed  in  the  answer  that  the  plain- 
tiff knew  ever  since  1891  that  the  interest  of  Kavanaugh 's  es- 
tate had  been  forfeited,  and  that  Flavin  and  Brophy  asserted 
ownership  to  the  entire  claim. 

The  plaintiff  testified  in  his  own  behalf  that  he  performed 
$100  of  work  on  the  claim  during  the  month  of  July,  1890, 
and  that  he  has  never  been  on  the  claim  since  that  time.  It  does 
not  appear  when  the  application  for  patent  was  made.  The 
patent  itself  was  issued  in  1896.  The  plaintiff  testified  that  he 
was  informed  in  1893  that  the  interest  of  Michael  Kavanaugh 's 
estate  had  been  advertised  out,  but  that  he  took  no  steps  in  the 
matter  until  1905,  and  that  since  the  claim  was  patented  he  has 
not  paid  any  portion  of  the  taxes  assessed  against  the  same.  Two 
other  witnesses.  Murphy  and  Curry,  each  testified,  on  behalf  of 
the  plaintiff,  that  he  saw  the  plaintiff  at  work  on  one  day  on  the 
Spread  Delight  claim  in  July,  1890.  The  witness  Murphy  also 
testified  that  in  1893  he  notified  the  plaintiff  that  the  interest 
of  Michael  Kavanaugh 's  estate  had  been  advertised  out.  The 
foregoing  is^  in  substance,  all  the  testimony  introduced  on  be- 
half of  the  plaintiff. 

Upon  the  conclusion  of  plaintiff's  case  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  the  plaintiff  had  ''not  made  a 
sufficient  case  in  equity  to  authorize  the  court  to  make  any  or- 
der giving  the  plaintiff  the  relief  sought,  or  any  relief  what- 
ever." This  motion  was  sustained  and  a  decree  entered  dis- 
missing the  plaintiff's  case  and  awarding  the  defendant  her  costs. 
From  the  decree  and  an  order  denying  him  a  new  trial,  the  plain- 
tiff appeals. 
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Mr.   WiUiam  I.  Lippincott,  for  Appellant. 

Messrs.  McBride  &  McBride,  and  Mr.  Peter  Breen,  for  Be- 
spondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

The  contentions  made  in  this  court  are:  "  (1)  The  court  erred 
in  sustaining  the  defendants'  motion  for  nonsuit;  (2)  the  court 
erred  in  overruling  plaintiff's  motion  for  a  new  trial;  (3)  the 
court  erred  in  entering  judgment  and  decree  in  favor  of  de- 
fendants and  against  the  plaintiff."  As  the  second  and  third 
depend  entirely  upon  the  first,  it  is  only  necessary  to  determine 
the  first  contention  in  order  to  decide  whether  any  reversible 
error  was  committed. 

It  is  said  that  the  motion  for  nonsuit  is  too  general  in  its  terms 
and  should  have  been  denied  for  that  reason.  While  the  pro- 
priety of  interposing  a  motion  for  nonsuit  in  a  suit  in  equity  is 
a  very  doubtful  one,  still,  if  the  result  reached  by  the  court  was 
correct,  this  court  would  not  be  warranted  in  reversing  the 
judgment  because  the  particular  motion  upon  which  the  court 
acted  in  reaching  the  result  is  entitled  a  motion  for  a  nonsuit, 
whereas  it  should  have  been  a  motion  to  dismiss  the  plaintiff's 
case,  or  for  a  decree  in  favor  of  the  defendant. 

While  it  is  a  general  rule  that  a  motion  for  a  nonsuit  must 
state  precisely  the  grounds  on  which  the  moving  party  relies,  so 
that  the  attention  of  the  court  and  opposing  counsel  may  be  di- 
rected to  the  supposed  defects  in  the  plaintiff's  case  (Coffey  ▼. 
Oreenfield,  62  Cal.  602),  still  where  the  defense  of  laches  is  re- 
lied upon,  as  in  this  instance,  and  it  appears  that  the  plaintiff 
knew  of  the  defendant's  adverse  claim  for  twelve  years  before 
he  invoked  the  aid  of  the  court,  and  had  every  opportunity  to 
explain  the  delay,  but  offered  no  explanation  whatever,  but 
waited  until  the  relative  positions  of  the  parties  had  been  changed 
by  the  death  of  one  of  them,  if  the  trial  court  on  its  own  motion 
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had  dismissed  the  ease,  we  think  it  could  not  be  said  to  have 
oonunitted  error. 

The  plaintiff  sought  the  aid  of  a  court  in  equity  and  is  bound 
by  the  principles  applicable  to  proceedings  in  equity.  It  is  a 
familiar  maxim  that  equity  aids  the  vigilant,  or,  as  the  same 
thing  is  expressed  in  our  Civil  Code  (section  4618),  **the  law 
helps  the  vigilant,  before  those  who  sleep  on  their  own  rights." 

Good  faith  and  reasonable  diligence  only  can  call  into  activity 
the  powers  of  a  court  of  equity,  and,  independently  of  the  pe- 
riod fixed  by  the  statute  of  limitations,  stale  demands  will  not 
be  entertained  or  relief  granted  to  one  who  has  slept  upon  his 
rights.  Considerations  of  public  policy  and  the  difficulty  of 
doing  justice  between  the  parties  are  sufficient  to  warrant  a  court 
of  equity  in  refusing  to  institute  an  investigation  where  the 
lapse  of  time  in  the  assertion  of  the  claim  is  such  as  to  show 
inexcusable  neglect  on  the  part  of  the  plaintiff,  no  matter  how 
apparently  just  his  claim  may  be;  and  this  is  particularly  so 
where  the  relations  of  the  parties  have  been  materially  altered 
in  the  meantime. 

It  appears  that  the  plaintiff  had  notice  in  1893  that  the  in- 
terest of  the  estate  of  Michael  Kavanaugh,  deceased,  had  been 
forfeited  under  the  provisions  of  section  2324  of  the  United 
States  Revised  Statutes  (U.  S.  Comp.  Stats.  1901,  p.  1427) ; 
that  he  took  no  action  whatever  for  twelve  years;  that  he  did 
not  know  when  application  for  patent  was  made,  or  when  it  was 
no  longer  necessary  to  continue  the  annual  assessment  work  on 
the  claim;  that  since  patent  issued  the  estate  has  not  paid  any 
taxes  on  the  property,  and,  as  a  matter  of  fact,  the  plaintiff  had 
never  been  on  the  claim  since  1890.  These  facts  themselves,  in 
the  absence  of  any  explanation,  show  inexcusable  delay,  and, 
when  coupled  with  the  fact  that  the  plaintiff  delayed  bringing 
this  suit  until  after  the  death  of  Matthew  Flavin,  it  would  ap- 
pear to  be  unconscionable  now  to  permit  him  to  attempt  to 
prove  fraud  on  the  part  of  Matthew  Flavin,  when  Flavin  him- 
self cannot  be  heard  in  his  own  defense.    The  lapse  of  twelve 
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years  unexplained,  and  the  changed  relations  of  the  parties  con- 
sequent upon  the  death  of  Matthew  Flavin,  cannot  fail  to  give 
rise  to  an  unanswerable  presumption  against  the  plaintiff's  claim. 

Speaking  upon  the  subject  of  laches,  the  supreme  court  of  the 
United  States,  in  Hammond  v.  Hopkins,  143  U.  S.  224,  12  Sup. 
Ct.  418,  36  L.  Ed.  134,  said:  ''No  rule  of  law  is  better  settled 
than  that  a  court  of  equity  will  not  aid  a  party  whose  applica- 
tion is  destitute  of  conscience,  good  faith,  and  reasonable  dili- 
gence, but  will  discourage  stale  demands,  for  the  peace  of  so- 
ciety, by  refusing  to  interfere  where  there  have  been  gross  laches 
in  prosecuting  rights,  or  where  long  acquiescence  in  the  asser- 
tion of  adverse  rights  has  occurred.  The  rule  is  peculiarly  ap- 
plicable where  the  diflBculty  of  doing  entire  justice  arises  through 
the  death  of  the  principal  participants  in  the  transactions  com- 
plained of,  or  of  the  witness  or  witnesses,  or  by  reason  of  the 
original  transactions  having  become  so  obscured  by  time  as  toi 
render  the  ascertainment  of  the  exact  facts  impossible.  Each 
case  must  necessarily  be  governed  by  its  own  circumstances,  since, 
though  the  lapse  of  a  few  years  may  be  suflBcient  to  defeat  the 
action  in  one  case,  a  longer  period  may  be  held  requisite  in  an- 
other, dependent  upon  the  situation  of  the  parties,  the  extent 
of  their  knowledge  or  means  of  information,  great  changes  in 
values,  the  want  of  probable  grounds  for  the  imputation  of  in- 
tentional fraud,  the  destruction  of  specific  testimony,  the  absence 
of  any  reasonable  impediment  or  hindrance  to  the  assertion  of 
the  alleged  rights,  and  the  like.  {Marsh  v.  Wkitmore,  88  U. 
S.  (21  Wall.)  178,  22  L.  Ed.  482;  LansdaU  v.  Smith,  106  U. 
S.  391,  1  Sup.  Ct.  350,  27  L.  Ed.  219;  Norris  v.  Haggin,  136  U. 
S.  386,  10  Sup.  Ct.  942,  34  L.  Ed.  424;  Mackall  v.  Casilear,  137 
U.  S.  556,  11  Sup.  Ct  178,  34  L.  Ed.  776;  Banner  v.  Moulton, 
138  U.  S.  486,  11  Sup.  Ct.  408,  34  L.  Ed.  1032.) " 

The  plaintiff  had  every  opportunity  to  explain  his  unusual  de- 
lay, if  he  could  do  so,  but  he  offered  no  explanation  whatever, 
and  the  presumption  must  be  indulged  that  he  had  none.  It 
must  further  be  presumed  that  the  plaintiff  made  out  the  best 
case  that  he  could,  and,  irrespective  of  technical  objections  which 
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might  be  urged  to  the  interposition  of  a  motion  for  nonsuit  in 
a  suit  in  equity  or  the  general  terms  in  which  the  motion  was 
couched,  since  the  district  court  clearly  reached  the  correct  con- 
clusion, it  would  be  idle  to  send  the  case  back  for  another  trial. 
We  are  of  the  opinion  that  no  reversible  error  was  conunitted. 
The  judgment  and  order  are  affirmed. 

Affirmed, 

Mb.  Chief  Justice  Bbantly  and  Mb.  Justice  Smith  concur. 


DELMOE,  Respondent,  v.  LONG,  Administbator,  et  al.,  Ap-  H       ^4i| 

PELLANTS. 

(No.  2,363.) 

(Submitted  January  15,  1907.    Decided  February  11,  1907.) 

(88  Pac.  778.) 

Equity  —  Trusts  —  Mining    Claims — Witnesses — Competency — 
Evidence — Limitations — Fraud — Appeal — Laches, 

Equity — Constructive    Truit»— Witneaaes — Competency — Transactions    with 
Deceased  Persons. 

1.  Plaintiff,  in  a  suit  brought  t<f  obtain  a  decree  declaring  the  executor 
and  heirs  of  the  estate  of  plaintiff's  alleged  co-owner  H.  in  a  mining 
claim  trustees  for  his  benefit  of  an  undivided  interest  therein,  was 
incompetent,  under  section  3162  of  the  Code  of  Civil  Procedure,  as 
amended  (Laws,  1897,  p.  245),  to  testify  as  to  conversations  had  be- 
tween him  and  H.  pertaining  to  the  patent  to  the  claim,  settlements  of 
accounts  between  them  tending  to  show  a  balance  in  favor  of  plaintiff, 
and  declarations  of  decedent  that  the  former  was  one  of  the  grantees 
named  in  the  patent,  when  in  fact  his  name  was  omitted. 

Same — Evidence — ^Declarations  Against  Interest. 

2.  In  a  suit  to  have  the  executor  and  heirs  of  plaintiff's  alleged  co- 
ewner  in  a  mining  claim  declared  trustees  for  his  benefit,  declarations 
made  by  the  decedent  in  his  lifetime  after  issuance  of  patent,  that 
plaintiff  was  still  the  owner  of  an  interest  in  the  claim,  when  in  fact 
his  name  had  been  fraudulently  omitted  from  the  patent,  and  evidence 
of  the  fact  that  decedent  had  joined  with  plaintiff  a  year  prior  to  his 
death  in  a  lease  of  the  claim  with  an  agreement  to  sell  upon  certain 
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eonditioBS,  were  in  effeet  deelaratioiui  of  the  deeeaeed  in  disparagement 
of  his  title  and  competent  against  his  successors  in  interest,  under  Code 
of  Civil  Procedure,  sections  3125  and  3146,  subdivision  4. 
flame — ^Kyidence — Fraud — Patent  to  Mining  Claim — ^Laches. 

3.  The  evidence  set  forth  in  the  foregoing  paragraph  was  also  com- 
petent as  tending  to  show  eoncealment  of  the  fraud  practiced  by  de- 
ceased in  securing  patent  in  his  own  name  to  the  exclusion  of  the  plain- 
tiff,  and  to  excuse  or  rebut  any  charge  of  laches  against  plaintiff  for 
delay  in  bringing  suit  to  establish  his  interest. 

flame — Evidence — Admissibility — ^Harmless  Error. 

4.  Where  plaintiff  in  a  suit  to  enforce  a  constructive  trust  had  been 
permitted,  without  objection,  to  introduce  a  judgment-roll  as  part  of 
his  case  in  chief,  permission  to  reoffer  it  in  rebuttal  over  a  general  ob- 
jection, if  error,  was  harmless,  inasmuch  as,  no  motion  to  strike  it  from 
the  record  haviv^g  been  made,  even  if  excluded  on  rebuttal,  it  would 
still  have  remained  in  the  record. 

Mines— Assessment  Work — ^Nonperformance— Patent — Conclusiveness. 

5.  Ex  parte  proceedings  had  under  section  2324  of  the  United  States 
Bevised  Statutes  by  one  of  two  co-owners  of  a  mining  claim  by  "ad- 
Tertising  out"  his  co-owner's  interest  for  alleged  failure  to  contribute 
his  share  of  the  annual  assessment  work,  have  no  force  or  effect  where 
in  fact  no  assessment  work  had  been  done  by  the  party  publishing 
the  notice;  and  therefore  the  issuance  of  patent  to  the  latter  to  the 
exclusion  of  the  former  was  not  conclusive. 

Mines — Assessment     Work — ^Nonperformance — ^Forfeitures — Statutes — ^Con- 
struction. 

6.  Section  2324  of  the  United  States  Bevised  Statutes,  providing  that 
where  one  of  several  co-owners  of  a  mining  claim  fails  to  contribute 
his  share  of  the  expenses  of  the  annual  representation  work,  his  in- 
terest shall  become  the  property  of  his  co-owners  upon  the  giving  of 
proper  notice,  is  a  statute  of  forfeitures  and  must  be  strictly  construed. 

ICines — Patent — Assessment  Work. 

7.  Quaere:  After  application  for  patent  to  a  mining  claim  and  com- 
pletion of  publication  of  notice,  is  any  further  annual  representation 
work  on  the  claim  necessary  f 

Equity — Constructive  Trusts — ^Enforcement — ^Limitations. 

8.  Where  the  gist  of  a  suit  to  enforce  a  constructive  trust  in  an  in- 
terest in  a  mining  claim  was  the  fraud  of  plaintiff's  co-owner  in  ob- 
taining patent  in  his  own  name  and  the  eoncealment  of  this  fact  there- 
after from  plaintiff,  subdivision  4  of  section  524  of  the  Code  of  Civil 
Procedure,  providing  that  an  action  for  relief  on  the  ground  of  fraud 
or  mistake  shall  be  commenced  within  two  years  after  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting  the  fraud  or  mistake 
was  applicable. 

Appeals — ^Briefs — Assignments  of  Error. 

9.  In  the  absence  of  an  assignment  of  error  in  the  brief  of  appellant 
challenging  the  sufficiency  of  the  pleadings,  the  contention  that  re- 
spondent cannot  recover  upon  them  will  not  receive  consideration  on' 
appeal. 

Equity — Constructive  Trusts — Evidence — Sufficiency — ^Fmdings. 

10.  Evidence,  adduced  in  a  suit  to  have  defendants  declared  tmstees, 
for  the  benefit  of  plaintiff,  of  an  undivided  interest  in  a  mining  claim, 
examined,  and  held  sufficient  to  sustain  the  findings  of  the  court  that 
plaintiff  was  the  owner  of  the  interest  in  the  claim  sued  for,  and  that 
defendant's  predecessor,  plaintiff's  co-owner  in  the  claim,  had  obtained 
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patent  in  his  own  name  with  the  intent  to  defraud  plaintiff  of  such 
interest. 

Squi  ty — Appeal — Evidence— Beview. 

11.  Under  Act  of  1903  (2d  Extra.  Session,  p.  7)  the  supreme  court 
will  not  disturb  the  findings  of  the  trial  court  in  an  equitj  suit  when 
the  evidence  does  not  clearlj  preponderate  against  them. 

Bame — Constructive  Trusts — Mines — ^Laches — Evidence. 

12.  Where,  in  a  suit  to  enforce  a  constructive  trust  in  a  mining  claim, 
it  appeared  that  the  proceedings  had  in  the  land  office  looking  to  the 
procurement  of  patent  had  been  conducted  by  plaintiff's  co-owner, 
who  had  died  prior  to  bringing  of  suit;  that  plaintiff  had  been  assured 
by  him  repeatedly  that  the  patent  ran  to  both  of  them,  whereas,  by 
reason  of  fraudulent  representations  to  the  officers  of  the  land  depart- 
ment, it  had  been  issued  to  deceased  alone;  that  this  knowledge  did 
not  come  to  plaintiff  until  after  his  associate's  death;  that  because  of 
decedent's  conduct  in  dealing  vdth  the  property  after  patent  as  if  both 
were  still  co-owners,  plaintiff  did  not  make  any  inquiry;  that  the  value 
of  the  property  had  not  changed  appreciably  since  patent;  and  that 
as  soon  as  plaintiff  ascertained  that  his  trust  had  been  betrayed  by  his 
associate  he  commenced  suit,  he  was  not  guilty  of  laches. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeorge  M, 
Bourquin,  Judge. 

Suit  by  Aquiline  Delmoe  against  Joseph  V.  Long,  as  admin- 
istrator of  the  estate  of  Herman  H.  Horst,  deceased,  and  others. 
From  a  decree  in  favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Messrs,  McBride  dt  McBride,  for  Appellants. 

The  claimant  of  mining  ground,  until  he  has  secured 
a  patent  therefor,  must  annually  perform,  within  the  year  $100 
worth  of  work  in  representing  the  same.  (U.  S.  Rev.  Stats., 
sec.  2324;  Bay  State  8.  U.  Co.  v.  Brown,  21  Fed.  167; 
Ut.  Diable  MUl  etc.  Co.  v.  Callison,  5  Saw.  439,  Fed.  Cas.  No. 
9886;  Belk  v.  Meagher,  104  U.  S.  279,  26  L.  Ed.  735;  Jackson 
v.  Bobey,  109  U.  S.  440,  3  Sup.  Ct.  301,  27  L.  Ed.  990;  Smelt- 
ing Co.  V.  Kemp,  104  U.  S.  636,  26  L.  Ed.  875.)  The  only  ex- 
ception to  the  general  rule  that  representation  work  must  be 
done  until  a  patent  has  been  issued  therefor,  is  that  the  courts 
have  construed  a  receiver's  receipt  as  equivalent  to  a  patent. 
(1  Snyder  on  Mines,  sec.  493;  2  Lindley  on  Mines,  pp.  1182, 
1183.) 
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A  party  who  charges  fraud  is  bound  to  clearly  and  distinctly 
prove  the  fraud  which  he  alleges.  (Kerr  on  Fraud,  Am.  ed.  by 
Bump,  382;  Oriswold  v.  Sabin,  51  N.  H.  167,  12  Am.  Bep.  76; 
Kaine  v  Weigley,  22  Pa.  179;  Briscoe  v.  Brotiaugh,  1  Tex. 
326,  46  Am.  Dec.  108.)  If  the  party  claiming  fraud  does  no 
more  than  create  an  equilibrium,  he  fails  to  make  out  his  case. 
{Koine  v.  Weigley,  22  Pa.  179.)  A  transaction  fair  and 
honest  on  its  face  must  be  regarded  as  free  from  fraud  until 
some  kind  of  evidence  is  adduced  to  show  that  it  is  tainted  with 
fraud.  (Kerr  on  Fraud,  Am.  ed.  by  Bump,  384;  Teakle  v.  Bai- 
ley, 2  Brock.  43,  Fed.  Cas.  No.  13,811;  Sanborn  v.  Stetson,  2 
Story,  482;  Fed.  Cas.  No.  12,291;  Walker  v.  Carrington,  74  111. 
446;  Hamilton  v.  Beal,  2  Har.  &  J.  414;  Buck  v.  Sherman,  2 
Doug.  (Mich.)  176.)  Fraud  cannot  be  inferred  because  it  is 
possible,  or  even  probable,  but  it  must  be  shown  by  positive 
proof,  or  by  circumstances  sufficient  to  leave  no  serious  doubt 
of  its  existence.  {Buck  v.  Sherman,  2  Doug.  (Mich.)  176;  In 
re  WiU  of  Vanderveer,  20  N.  J.  Eq.  463;  Pares  v.  Pares,  33  L. 
J.  Ch.  218,  10  Jur.,  N.  S.  90  )  Where  every  allegation  of  fraud 
charged  in  the  bill  is  met  and  denied  by  answer,  and  no  effort 
is  made  by  the  complainant  to  sustain  the  charge  of  fraud,  the 
defendant  is  entitled  to  the  full  benefit  of  the  answer,  so  far  as 
it  is  responsive  to  the  bill.  {Stubblefield  v.  McRaven,  5  Smedes 
&  M.  130,  43  Am.  Dec.  502;  Allen  v.  Cole,  29  N.  J.  Eq.  286,  59 
Am.  Dec.  416;  McCarthy  v.  White,  21  Cal.  495,  82  Am.  Dec. 
754.) 

Plaintiff,  in  an  action  such  as  this,  must  set  up  in  his  pleading 
the  reason  why  he  has  not  sooner  prosecuted  his  case.  {Badger 
V.  Badger,  2  Wall.  87,  17  L.  Ed.  836;  Hardt  v.  Heidweyer,  152 
U.  S.  547,  14  Sup.  Ct.  671,  38  L.  Ed.  548.)  Without  such  alle- 
gation no  complaint  in  equity  states  a  cause  of  action,  and  the 
authorities  agree  that  the  point  may  be  raised  upon  demurrer 
or  at  any  stage  of  the  case,  even  in  the  appellate  court.  {Lakin 
V.  Sierra  Butte  M.  Co,,  25  Fed.  337;  Pratt  v.  Cal,  M.  Co.,  9  Saw. 
354,  24  Fed.  869;  Hagerman  v.  Bates,  24  Colo.  71,  49  Pac.  139; 
Woodmanse  Min.  Co.  v.  WiUiams,  68  Fed.  489,  15  C.  C.  A.  520; 
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Murphy  V.  De  France,  105  Mo.  53,  15  S.  W.  949,  16  S.  W.  861 ; 
Wood  V.  Carpenter,  101  U.  S.  135, 140,  25  L.  Ed.  807 ;  Hammond 
V.  Hopkins,  143  U.  S.  224,  251,  12  Sup.  Ct.  418,  36  L.  Ed.  134; 
LansdaU  v.  Smiih,  106  U.  S.  391,  394,  1  Sup.  Ct.  350,  27  L.  Ed. 
219;  Felix  v.  Patrick,  145  U.  S.  317,  332,  12  Sup.  Ct.  862,  36  L. 
Ed.  719;  Foster  v.  Mansfield  etc.  B.  Co.,  146  U.  S.  88,  13  Sup. 
Ct.  28,  36  L.  Ed.  899;  Fisher  v.  Boody,  1  Curt.  206,  Fed.  Cas. 
No.  4814;  Carr  v.  HUton,  1  Curt.  390,  Fed.  Cas.  No.  2437; 
Moore  v.  Oreene,  2  Curt.  202,  Fed.  Cas.  No.  9763;  Lady  Wash- 
ington C.  Co.  V.  Wood,  113  Cal.  482,  45  Pac.  809.) 

The  trust  attempted  to  be  set  up  in  plaintiff's  complaint  is, 
if  any,  a  resulting  trust,  not  by  virtue  of  any  agreement  between 
the  parties,  but  by  virtue  of  an  alleged  fraud  perpetrated  upon 
the  plaintiff,  Delmoe,  by  Horst,  in  his  lifetime.  The  trust  re- 
sults, if  at  all,  from  what  is  claimed  to  have  been  a  fraudulent 
act  on  the  part  of  Horst,  advertising  out  the  defendant  and  in 
fraudulently  making  a  record  in  the  land  office  of  having  adver- 
tised the  plaintiff  out  of  the  Sarah  lode  claim  for  refusal  to 
pay  his  proportion  of  the  representation  work  for  the  year 
1892.  The  trust,  if  any,  must  arise,  if  at  all,  by  operation  of 
law,  and  in  all  such  cases,  whether  it  be  called  an  implied,  re- 
sulting or  constructive  trust,  the  statute  begins  to  run  from 
the  date  of  the  alleged  wrong.  (Perry  on  Trusts,  sec.  865; 
Beach  on  Trusts,  sees.  208,  209 ;  Hecht  v.  Slaney,  72  Cal.  363,  14 
Pac.  88 ;  WUmerding  v.  Buss,  33  Conn.  67 ;  Brackin  v.  Newman, 
121  Ala.  311,  26  South.  3;  Cox  v.  Mensing  (Miss.),  30  South.  41; 
Nougues  v.  Newlands,  118  Cal.  102,  50  Pac.  386;  Barker  v.  Hur- 
ley, 132  CaL  21,  63  Pac.  1071;  Braun  v.  First  O.  E.  L.  Church, 
198  Pa.  152,  47  Atl.  963.) 

Plaintiff's  alleged  cause  of  action  was  barred  by  laches. 
{Hammond  v.  Hopkins,  143  U.  S.  224,  12  Sup.  Ct.  418,  36  L. 
Ed.  134;  Badger  v.  Badger,  2  Wall.  87,  17  L.  Ed.  836;  Penn  M. 
L.  Ins.  Co.  V.  Austin,  168  U.  S.  685,  18  Sup.  Ct.  223,  42  L.  Ed. 
626;  Willard  v.  Wood,  164  U.  S.  502,  17  Sup.  Ct.  176,  41  L.  Ed. 
531;  Galliher  v.  Codwell,  145  U.  S.  368,  12  Sup.  Ct.  873,  36  L. 
Ei  738;  Johnston  v.  Standard  Mfg.  Co.,  148  U.  S.  360,  13  Sup. 
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Ct.  585,  37  L.  Ed.  480;  Twin  Lick  OU  Co.  v.  Marbury,  91  U.  S. 
587,  23  L.  Ed.  328;  Felix  v.  Patrick,  145  U.  S.  317,  12  Sup.  Ct. 
862,  36  L.  Ed.  719;  Naddo  v.  Bardon,  51  Fed.  493,  2  C.  C.  A. 
335;  Abraham  v.  Ordway,  158  U.  S.  416,  15  Sup.  Ct.  894,  39  L. 
Ed.  1036;  Whitney  v.  Fox,  166  U.  S.  637,  17  Sup.  Ct.  713,  41 
L.  Ed.  1145 ;  Gildersleeve  v.  New  Mexico  Min.  Co.,  161  U.  S.  573, 
16  Sup.  Ct.  663,  40  L.  Ed.  812 ;  Johnson  v.  Toulmin,  18  Ala.  50, 
52  Am.  Dec.  212;  MackaU  v.  CasHear,  137  U.  S.  556,  11  Sup.  Ct. 
178;  Mantle  v.  Speculator  M.  Co.,  27  Mont.  473,  71  Pac.  665.) 

Mr.  E.  B.  Howell  and  Mr.  M.  J.  Cavanaugh,  for  Respondent. 

A  person  deceived  by  another  owes  him  no  duty  of  active  vigi- 
lance in  the  discovery  of  the  fraud.  {Brown  v.  Post,  62  N.  Y. 
651 ;  Baker  v.  Lever,  67  N.  Y.  304,  23  Am.  Rep.  117 ;  Baker  v. 
Spenser,  47  N.  Y.  562.)  Except  it  can  be  shown  that  lapse  of 
time  or  laches  caused  prejudice  to  the  adverse  party,  it  will  not 
bar  recovery  in  equity.  (Nudd  v.  Powers,  136  Mass.  273;  Mott 
V.  Maris  (Tex.  Civ.  App.),  29  S.  W.  825;  Hamilton  v.  Dooley, 
15  Utah,  280,  49  Pac.  769;  Townsend  v.  Vanderwerker,  160  U.  S. 
171,  16  Sup.  Ct.  258,  40  L.  Ed.  383;  Richardson  v.  Oreen,  61 
Fed.  432,  9  C.  C.  A.  565.)  There  can  be  no  acquiescence  without 
a  full  knowledge  of  all  of  the  facts,  and  of  a  person's  rights. 
(18  Am.  &  Eng.  Ency.  of  Law,  Sd  ed.,  p.  99;  Lux  v.  Haggin,  69 
Cal.  255,  10  Pac.  674;  Rigney  v.  Tacoma  Light  Co.,  9  Wash.  576, 
38  Pac.  147,  26  L.  R.  A  425.)  Where  the  delay  is  not  sufficient 
to  bar  the  legal  remedy,  equity  should  not  bar  the  remedy  for 
laches,  except  there  has  been  great  prejudice  to  the  defendant. 
{McDermott  v.  Anaheim  Water  Co.,  124  Cal.  112,  56  Pac.  779; 
Waller  v.  Nelson,  106  Ala.  535,  18  South.  154;  The  Oregon,  73 
Fed.  846.)  The  effect  of  lapse  of  time  upon  a  cause  of  action, 
when  the  delay  is  unproductive  of,  and  unaccompanied  by,  any 
hardship  or  injustice  to  the  other  party  is  determined  by  the 
provisions  of  the  statute  of  limitations;  in  order  to  constitute 
laches  there  must  be  something  more  than  mere  lapse  of  time 
which  would  bar  the  remedy  under  the  statute  of  limitations. 
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{Cakill  V.  Superior  Court,  145  Cal.  42,  78  Pac.  467;  Kleinclaus 
V.  Duiard,  147  Cal.  245,  81  Pac.  516.)  Where  one  has  been  de- 
frauded by  the  misrepresentations  of  another,  he  owes  the  latter 
no  duty  of  active  vigilance  to  discover  the  fraud.  For  this  rea- 
son the  rule  that  if  he  had  used  diligence  to  discover  fraud,  he 
might  have  done  so,  does  not  apply  in  such  cases.  He  is  charged 
with  notice  only  after  actual  discovery  of  the  fraud.  (Baker  v. 
Lever,  67  N.  Y.  304,  23  Am.  Rep.  117;  Brovm  v.  Post,  62  N.  Y. 
651;  Baker  v.  Spence,  47  N.  Y.  562.) 

If  Horst  proceeded  to  patent  while  he  and  Delmoe  were  co- 
tenants  in  the  Sarah  lode  claim,  the  title  acquired  by  him  and 
his  successors  in  interest  would  inure  to  the  benefit  of  the  plain- 
tifif,  his  cotenant.  {Lakin  v.  Sierra  etc.  Min,  Co,,  25  Fed.  341 ; 
Johnson  v.  Towsley,  13  Wall.  72,  20  L.  Ed.  485;  Brandy  v.  May- 
field,  15  Mont.  201,  38  Pac.  1067;  Malaly  v.  Rice,  15  Colo.  App. 
364,  62  Pac.  228;  Turner  v.  Sawyer,  150  U.  S.  578,  14  Sup.  Ct. 
192,  37  L.  Ed.  1189;  Haynes  v.  Briscoe,  29  Colo.  137,  67  Pac. 
156;  Biste  v.  Morton,  20  Mont.  139,  49  Pac.  656;  Ballard  v. 
Ooloh  (Colo.),  83  Pac.  378.)  And  the  latter  could  enforce  the 
transfer  of  title  to  him  at  any  time  after  the  issuance  of  the 
patent.  {Turner  v.  Sawyer,  150  U.  S.  578,  14  Sup.  Ct.  192, 
37  L.  Ed.  1189 ;  Sussenbach  v.  First  Nat.  Bank,  5  Dak.  477,  41 
N.  W.  662;  Brandy  v.  May  field,  15  Mont.  201,  38  Pac.  1067; 
Ualaby  v.  Rice,  15  Colo.  App.  364,  62  Pac.  228;  Ballard  v.  Ooloh 
(Colo.),  83  Pac.  378.) 

MB.  CHIEF  JUSTICE  BEANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  for  the  purpose  of  obtaining  a  de- 
cree declaring  the  defendants  trustees,  for  the  benefit  of  the 
plaintiff,  of  an  undivided  three-eighths  interest  in  the  Sarah 
quartz  lode  (patented)  claim,  situated  in  Summit  Valley  mining 
district,  Silver  Bow  county. 

The  original  complaint  was  filed  on  July  2,  1901.  The  Sarah 
claim  was  located  by  one  Bartholomew  Piva  on  January  1,  1883. 
The  plaintiff  became  the  owner  of  the  undivided  interest  in- 
Mont.,  VoL  35—10 
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volved  herein  by  mesne  conveyances  from  Piva  in  1886  and  1887. 
One  Herman  H.  Horst  purchased  an  undivided  one-half  inter- 
est from  Piva  in  1884.  The  remaining  interest  of  Piva  was  ac- 
quired by  Horst  in  1890.  Horst  died  some  time  in  the  year 
1900,  and  the  defendant  Joseph  V.  Long  was  appointed  admin- 
istrator of  his  estate,  and  is  still  acting  as  such.  The  other  de- 
fendants are  his  heirs  at  law. 

It  appears  from  the  amended  complaint  that  the  plaintiff  and 
Horst,  as  tenants  in  common,  applied  to  the  United  States, 
through  the  land  office  at  Helena,  for  patent  on  August  12,  1890. 
The  application  was  made  in  the  name  of  Horst;  he  acting  on 
behalf  of  himself  and  the  plaintiff.  He  took  entire  charge  of  the 
proceedings,  and  plaintiff  relied  upon  him  to  conduct  them  to 
a  successful  termination.  It  is  alleged  'Hhat  subsequently  to  the 
application  by  plaintiff  and  the  said  Horst  for  the  patent  as 
aforesaid,  and  during  the  progress  of  the  said  application 
through  the  said  land  office,  the  said  Horst,  for  the  purpose  of  de- 
frauding and  cheating  this  plaintiff  out  of  his  undivided  three- 
eighths  interest  in  the  said  Sarah  lode  claim,  did  willfully,  falsely 
and  fraudulently  represent  to  the  officers  of  the  said  land  office 
that  he  was  the  sole  owner  of  the  said  Sarah  lode  claim ;  that  he 
well  knew  then,  when  he  made  such  false  and  fraudulent  repre- 
sentations, that  this  plaintiff  was  the  owner  of  an  undivided 
three-eighths  of  the  said  Sarah  lode  claim,  and  that  all  representa- 
tions that  he,  the  said  Horst,  was  the  sole  owner  of  the  said 
Sarah  lode  claim,  were  false  and  fraudulent ;  and  that  all  repre- 
sentations that  the  said  Horst  was  the  owner  of  more  than  five- 
eighths  of  the  said  Sarah  lode  claim  were  false  and  fraudulent, 
and  without  any  foundation  in  fact." 

It  is  further  alleged  in  substance,  that  thereafter,  on  October  5, 
1894,  in  pursuance  of  the  application  so  made  and  based  solely 
upon  the  location  made  by  Piva,  the  said  Horst,  by  reason  of 
his  false  and  fraudulent  representations  as  to  his  title  so  made 
to  the  officers  of  the  Land  Department,  and  under  an  erroneous 
construction  of  the  law  by  said  officers,  secured  a  patent  from 
the  United  States  purporting  to  convey  to  him,  as  sole  owner. 
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the  said  claim,  in  total  disregard  of  the  rights  of  the  plaintiff; 
that  all  the  acts  and  proceedings  with  reference  to  the  procure- 
ment of  the  patent  were  done  and  carried  out  covertly  and 
secretly,  and  that  plaintiff  had  no  notice  or  knowledge  that  Horst 
had  secured  the  patent  to  himself  as  sole  owner  until  late  in 
the  year  1901,  when,  for  the  first  time,  he  was  informed  of  the 
fact;  that  at  the  time  the  patent  was  issued  Horst  well  knew  that 
plaintiff  was  co-owner  with  him  to  the  extent  of  an  undivided 
three-eighths  interest,  and  that  all  representations  made  to  him  to 
the  contrary  were  false,  and  made  for  the  purpose  of  cheating 
and  defrauding  the  plaintiff  out  of  his  interest;  that  during  his 
lifetime,  while  the  proceedings  for  patent  were  in  progress  and 
after  the  patent  was  issued,  Horst  by  his  statements  made  to 
plaintiff  and  others,  that  the  patent  was  intended  to  be  and  had 
finally  been  issued  to  plaintiff  and  Horst,  led  the  plaintiff  to  be- 
lieve that  such  was  the  fact;  that  after  the  death  of  Horst  he 
found  that  these  statements  were  false,  and  that  Horst  claimed 
to  be  the  sole  owner  under  the  patent;  that  plaintiff  does  not 
know  and  has  no  means  of  knowing  what  expenses  Horst  in- 
curred in  securing  the  patent,  but  that  during  the  proceedings 
for  patent  Horst  had  in  his  possession  money  belonging  to  plain- 
tiff sufficient  to  pay  plaintiff's  share  of  the  expenses,  but  that 
notwithstanding  this  fact,  plaintiff  is  still  ready,  willing,  and 
able  to  pay  any  amount  to  the  defendants  which  the  court  may 
adjudge  to  be  his  share  of  such  expenses.  Judgment  is  de- 
manded that  defendants  be  held  trustees  for  plaintiff,  that  they 
be  required  to  execute  to  plaintiff  a  deed  conveying  to  him  his 
interest,  and  that  he  have  such  other  and  further  relief  as  to  the 
court  may  seem  proper. 

The  defendants,  by  their  answer,  put  in  issue  all  the  allega- 
tions of  the  complaint,  showing  a  trust  relation  between  the 
plaintiff  and  the  defendants  as  successors  of  Horst,  as  well  as 
all  the  facts  and  circumstances  alleged  therein  tending  to  show 
that  Horst  had  conunitted  a  fraud  upon  the  plaintiff.  It  is  then 
alleged  affirmatively  that  the  application  for  patent  was  made 
on  August  12,  1890,  as  alleged  in  the  complaint;  that  pending 
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the  application  for  patent,  and  during  the  year  1892,  Horst,  for 
the  purpose  of  holding  the  Sarah  claim  and  preserving  the  same 
from  forfeiture  under  the  laws  of  the  United  States,  expended, 
in  procuring  labor  to  be  done  and  improvements  made  thereon, 
the  sum  of  $100,  this  being  the  amount  necessary  to  prevent 
the  claim  from  becoming  forfeitable  during  that  year;  that  dur- 
ing the  year  the  plaintiff  neither  did  any  work  nor  put  any  im- 
provements upon  the  claim  in  any  amount,  nor  contributed  any 
portion  of  the  amount  expended  by  Horst ;  that  after  December 
31,  1892,  Horst  demanded  of  plaintiff  his  proportion  of  the 
amount  expended  by  Horst  for  the  purpose  aforesaid,  but  the 
plaintiff  failed  and  refused  to  pay  his  proportion;  that  there- 
upon Horst  caused  the  notice  provided  for  in  section  2324  of  the 
Revised  Statutes  of  the  United  States  (U.  S.  Comp.  Stats.  1901, 
p.  1426)  to  be  published  for  the  full  period  required  in  the 
semi-weekly  ** Inter-Mountain,''  a  newspaper  of  general  circula- 
tion nearest  the  said  mining  claim,  directed  to  plaintiff,  and 
demanding  payment  by  him  of  $37.50,  his  proportionate  share 
of  said  expenditure  made  by  Horst  required  for  the  year  1892 ; 
that  plaintiff  failed  to  reimburse  the  said  Horst  in  any  amount 
whatever  at  any  time  for  the  expenditures  so  made;  that  there- 
after the  said  Horst,  having  filed  for  record  in  the  oflSce  of  the 
county  clerk  and  recorder  of  Silver  Bow  county  a  copy  of  said 
notice  of  forfeiture,  together  with  his  aflBdavit  in  due  form, 
claiming  the  benefit  of  the  provisions  of  said  section  2324  (U.  S. 
Comp.  Stats.  1901,  p.  1426),  presented  said  proof  of  forfeiture, 
together  with  a  complete  abstract  of  the  title  of  the  Sarah  lode, 
to  the  register  and  receiver  of  the  United  States  Land  OflSce  at 
Helena,  Montana ;  that  he  paid  to  them  all  sums  of  money  neces- 
sary in  order  to  procure  patent ;  that  thereupon  the  patent  was 
issued  to  him  on  October  5,  1894;  and  that  he  then  went  into 
possession  of  the  claim  openly,  and  since  that  time  has  been  in 
the  open  and  notorious  possession  thereof,  claiming  it  as  his 
own.  As  further  defenses,  defendants  plead  the  following  sec- 
tions of  the  statutes  of  limitation,  viz. :  Subdivision  4  of  section 
524,  and  518  of  the  Code  of  Civil  Procedure. 
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The  reply  admits  the  necessity  of  doing  the -representation 
work  for  the  year  1892,  but  denies  that  Horst  did  it  as  alleged  in 
the  answer.  It  also  denies  all  the  other  affirmative  allegations 
therein.  Upon  the  trial  the  court  found  the  issues  in  favor  of 
the  plaintiff.  It  having  further  found,  through  a  referee  ap- 
pointed to  ascertain  the  amount,  that  the  proportionate  share  of 
the  plaintiff  in  the  expense  of  procuring  patent  was  the  sum 
of  $93.18,  and  that  this  sum  had  been  deposited  with  the  clerk 
for  the  defendants,  entered  judgment  in  accordance  with  the 
findings,  declaring  defendants  trustees  for  the  benefit  of  the 
plaintiff,  and  requiring  them  to  execute  a  deed  to  him  for  an 
undivided  three-eighths  interest.  From  this  judgment  and  an 
order  denying  them  a  new  trial,  the  defendants  have  appealed. 

The  defendants  challenge  the  integrity  of  the  judgment  upon 
alleged  errors  of  law  in  admitting  and  excluding  evidence,  and 
the  insufficiency  of  the  evidence  to  sustain  the  findings.  They 
also  insist  that  it  is  apparent  from  the  pleadings  and  proof 
that  the  plaintiff  has  been  guilty  of  laches,  and  should  not  be 
permitted  to  recover  on  that  ground. 

1.  The  plaintiff,  having  been  sworn  as  a  witness,  was  per- 
mitted, over  the  objections  of  defendants,  to  testify  as  to  matters 
of  fact  occurring  before  the  death  of  Horst,  and  particularly  as 
to  conversations  between  him  and  Horst  as  to  the  patent  proceed- 
ings, settlements  of  accounts  between  them  tending  to  show  a 
balance  in  favor  of  the  plaintiff,  and  declarations  of  Horst  as  to 
whether  the  plaintiff  was  named  as  one  of  the  grantees  in  the 
patent;  Horst  then  having  the  patent  in  his  possession,  but  not 
at  hand  so  that  he  could  show  it  to  plaintiff,  who  had  requested 
to  see  it.  The  objection  made  was  that,  under  section  3162  of 
the  Code  of  Civil  Procedure,  as  amended  by  the  Act  of  1897 
(Laws,  1897,  p.  245),  plaintiff  was  not  a  competent  witness  as  to 
such  matters.  This  section,  so  far  as  it  is  pertinent  here,  pro- 
vides: "The  following  persons  cannot  be  witnesses:  •  •  • 
(3)  Parties  or  assignees  of  parties  to  an  action  or  proceeding,  or 
persons  in  whose  behalf  an  action  or  proceeding  is  prosecuted, 
against  an  executor  or  administrator,  upon  a  claim  or  demand 
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against  the  estate  of  a  deceased  person,  as  to  any  matter  of  fact 
occurring  before  the  death  of  such  deceased  person." 

There  is  a  conflict  of  opinion  among  the  courts  as  to  the  ap- 
plication of  the  statute;  the  conflict  being  due  to  a  difference  of 
opinion  as  to  the  meaning  of  the  terms  *' claim"  and  "demand." 
Section  1880  of  the  statute  of  California  (Deering's  Code)  is 
identical  with  the  above  section,  except  that  in  the  latter  the  term 
"assignor"  is  used  instead  of  the  term  "assignee."*  This  substi- 
tution of  terms,  however,  does  not  substantially  affect  the  object 
or  meaning  of  the  provision,  and  for  present  purposes  it  may  be 
treated  as  identical  with  the  above  provision  of  our  Code. 

In  the  case  of  Myers  v.  Reinstein,  67  Cal.  89,  7  Pac.  192,  an 
action  against  the  personal  representative  of  a  deceased  trustee 
to  establish  a  resulting  trust  in  land,  the  title  to  which  had  been 
taken  by  deceased,  the  court  held  that  the  cestui  que  trust  was  a 
competent  witness  to  establish  the  trust,  on  the  ground  that  the 
action  was  not  upon  a  claim  or  demand  against  the  estate  within 
the  meaning  of  the  statute.  This  case  was  cited  with  approval 
in  the  later  case  of  Tyler  v.  Mayre,  95  Cal.  160,  27  Pac.  160,  30 
Pac.  196,  wherein  it  was  held  that  the  plaintiff  was  a  competent 
witness  to  establish  and  enforce  a  trust  against  the  personal  rep- 
resentative, even  though  it  incidentally  tended  to  establish  a 
contract  beween  the  plaintiff  and  the  deceased  during  his  life- 
time. 

In  Moore  v.  Schofield,  96  Cal.  486,  31  Pac.  532,  a  case  in  which 
the  plaintiff  sued  to  recover  upon  a  joint  obligation  against  two 
defendants,  and  one  of  whom  died  after  suit  brought,  it  was  held 
that  neither  the  plaintiff  nor  the  other  defendant  was  a  compe- 
tent witness.  The  court,  after  remarking  that  the  question  in 
the  case  of  Myers  v.  Beinstein  was  whether  certain  property  be- 
longed to  the  estate  of  the  deceased,  says:  "It  [Myers  v.  jRctn- 
stein]  was  an  action  or  proceeding,  then,  against  an  executor  to 
recover  property  which  the  executor  claimed  against  the  estate. 
It  would,  indeed,  seem  to  be  a  claim  or  demand  against  the 
estate.  But  that  was  the  very  question  upon  which  the  decision 
was  made  to  turn,  and  it  was  held  that  it  was  not    Whether 
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right  or  wrong,  therefore,  it  is  no  authority  here."  The  holding 
of  the  court  in  Moore  v.  Scho field  was  evidently  correct,  but  the 
expressions  used  seem  to  discredit  the  Beinstein  Case.  However 
this  may  be,  in  the  still  late  case  of  Poulson  v.  Stanley,  122  Cal. 
655,  68  Am.  St.  Hep.  73,  55  Pac.  605,  an  action  against  an  ad- 
ministrator to  quiet  title,  it  was  held  that  the  plaintiff  was  a 
competent  witness  to  establish  the  delivery  of  a  deed  to  herself 
by  the  decedent.  The  case  of  Myers  v.  Reinstein  is  cited  with 
approval.  In  this  case,  and  in  Myers  v.  Beinstein,  the  court  pro- 
ceeds upon  the  theory  that  all  persons  are  to  be  regarded  as 
competent  witnesses,  unless  they  fall  clearly  within  the  excep- 
tion provided  in  the  statute;  and,  since  actions  to  quiet  title  or 
to  establish  a  trust  do  not  involve  claims  or  demands  against 
the  estate,  the  parties  or  their  assignors  are  competent  to  testify 
to  matters  of  fact  occurring  during  the  life  of  the  deceased,  and 
this  may  be  regarded  as  the  settled  law  of  that  state. 

Upon  consideration  of  a  similar  statute,  however,  the  supreme 
court  of  Utah  reached  the  opposite  conclusion.  Wood  v.  Fox, 
8  Utah,  380,  32  Pac.  48,  was  an  action  against  Fox  as  executor 
of  one  Lawrence,  deceased,  to  establish  a  trust  in  certain  mining 
property  and  stock,  and  for  an  accounting.  The  plaintiff  oflFered 
himself  as  a  witness  as  to  matters  of  fact  occurring  during  the 
lifetime  of  the  deceased.  The  evidence  was  excluded,  and  the 
appellant  assigned  error.  Speaking  for  the  court,  Blackburn,  J., 
said:  **This  testimony  comes  clearly  within  the  terms  of  the  stat- 
ute. It  is  not  only  a  claim  against  the  estate,  but  one  for 
many  thousand  dollars ;  and  I  think  the  trial  court  held  rightly 
on  that  point."  On  appeal  to  the  supreme  court  of  the  United 
States,  that  court  held  that  the  Utah  court  was  right.  It  crit- 
icises the  case  of  Myers  v.  Beinstein,  and  declares  the  reasonings 
upon  which  it  proceeds  unsound,  saying:  ''The  supreme  court  of 
Utah  properly  rejected  the  suggestion  that  such  claim  or  de- 
mand was  not  against  the  estate  of  Lawrence.  To  say  that  the 
only  issue  here  was  whether  the  real  property  and  stock  de- 
scribed in  the  petition  constituted  a  part  of  Lawrence's  estate, 
and  that  no  claim  or  demand  was  asserted  against  the  estate. 


152  Delmoe  v.  Long  et  au  [Dec.  T.  '06 

would  be  to  defeat  what,  it  seems  to  ns,  was  the  manifest  object 
of  the  statute."  (Whitney  v.  Fox,  166  U.  S.  637,  17  Sup.  Ct. 
713,  41  L.  Ed.  1145.) 

The  supreme  court  of  Idaho  in  the  comparatively  recent  case 
of  Rice  V.  Rigley,  7  Idaho,  115,  61  Pac.  290,  after  a  review  of  the 
cases,  held  that  an  action  against  a  personal  representative  to 
establish  a  trust  in  lands  claimed  by  the  estate  was  the  assertion 
of  a  claim  or  demand  against  the  estate  within  the  meaning  of 
the  statutes,  and  brought  the  parties  and  their  assignors  clearly 
within  the  disability  prescribed  by  it.  The  court  repudiates  the 
rule  of  the  California  court,  as  giving  too  narrow  a  meaning  to 
the  terms  ''claim''  and  "demand."  After  defining  the  word 
''demand,"  and  holding  that  it  includes  causes  of  action  of  all 
kinds,  it  says:  "Therefore,  if  plaintiffs  had  no  claim  or  demand 
against  the  estate  of  said  deceased,  they  cannot  evade  the  intent 
and  purpose  of  said  statute  by  attempting  to  ingraft  a  trust 
thereon,  whereby  they  can  secure  a  large  share  of  said  mining 
claims,  the  legal  title  to  which  is  in  the  name  of  said  deceased." 

The  word  "claim"  is  comprehensive.  "It  is  in  a  just,  juridi- 
cal sense  a  demand  of  some  matter  as  of  right  made  by  one 
person  upon  another,  to  do,  or  to  forbear  to  do,  some  act  or 
thing  as  a  matter  of  duty."  (Prigg  v.  Pennsylvania,  16  Pet. 
(U.  S.)  539,  10  L.  Ed.  1060;  Anderson's  Law  Dictionary.)  The 
term  "demand,"  according  to  Lord  Coke,  "is  the  largest  word  in 
law,  except  'claim';  and  a  release  of  all  demands  discharges  all 
sorts  of  actions,  rights,  titles,  conditions  before  and  after  breach^ 
executions,  appeals,  rents  of  all  kinds,  covenants,  annuities,  eon- 
tracts,  recognizances,  statutes,  commons,"  etc.  (Bacon's  Abridg- 
ment, title  "Release,"  283.  See,  also,  Vedder  v.  Vedder,  1  Denio 
(N.  Y.),  257.)  And  these  are  the  ordinary,  popular  meanings 
assigned  to  these  terms.  So  that  it  seems  clear  that  both  terms 
are  used  in  the  statute  in  their  broad,  comprehensive  sense  and 
apply  to  all  sorts  of  causes  of  action  against  the  estates  of  dead 
inen,  whether  for  money  claims  or  for  property  which,  but  for 
the  establishment  of  the  claim  or  demand,  would  belong  to  the 
estate. 
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It  could  not  for  a  moment  be  doubted  that  if,  in  the  present 
case,  the  defendants  had  presented  as  a  part  of  their  defense  a 
release  executed  by  the  plaintiff  to  the  deceased,  Horst,  in  his 
lifetime,  acquitting  him  of  all  demands  against  him  whatsoever, 
the  district  court  would  have  held,  and  rightly  so,  that  the  plain- 
tiff had  no  cause  of  action  against  his  estate. 

It  seems  to  us  that  the  California  court,  in  holding  as  it  does, 
overlooks  the  plain  purpose  and  intent  of  the  provision,  and 
permits  the  very  wrong  that  it  was  intended  to  prevent,  to-wit, 
the  establishment  of  claims  or  demands  of  any  kind  against  es- 
tates by  interested  persons  whose  statements  cannot  be  contra- 
dicted. And  it  seems  to  be  begging  the  question  when  the  court 
states,  as  it  does,  in  the  Reinstein  Case,  in  referring  to  the  claim 
sought  to  be  established  therein:  **If  it  was  a  part  of  his  estate, 
then  no  trust  existed;  if  the  trust  existed  he  [deceased]  held 
it  in  trust  in  his  lifetime,  and  the  interest  passed  to  his  suc- 
cessors to  the  legal  title,  clothed  with  the  trust.  To  hold  that 
the  claim  or  demand  here  attempted  to  be  enforced  was  a  part 
of  the  estate,  and  thus  render  the  witness  incompetent,  would  be 
to  determine  in  advance  the  very  question  to  be  determined  on 
the  trial  of  the  action.  By  so  holding  we  would  assume  the 
very  question  to  be  tried  and  settled  by  the  contestation  between 
the  parties."  While  our  statute  was  doubtless  adopted  from 
the  Code  of  California,  the  construction  given  to  it  by  the  courts 
of  that  state  does  not  seem  reasonable.  We  decline  to  follow  it 
under  the  rule  usually  applied  in  such  cases. 

But,  while  the  testimony  referred  to  was  improperly  admitted, 
we  are  of  the  opinion  that  the  judgment  should  not  be  reversed 
for  that  reason.  As  we  shall  hereinafter  point  out,  there  was 
ample  evidence  in  the  case  to  support  the  findings  of  the  court, 
even  though  this  testimony  ought  to  have  been  excluded. 

Several  witnesses  were  permitted,  over  objection  by  the  de- 
fendants, to  testify  to  declarations  made  by  Horst  in  his  lifetime, 
and  after  the  issuance  of  patent,  that  plaintiff  was  still  the 
owner  of  an  undivided  three-eighths  interest  in  the  claim,  and 
also  to  the  fact  that  Horst  joined  with  the  plaintiff  in  two  leases 
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of  the  claim;  the  second  having  been  made  as  late  as  the  year 
1899,  and  included  an  agreement  to  sell  the  claim  to  the  lessees 
upon  the  fulfillment  of  certain  conditions.  All  these  matters 
were  in  effect  declarations  of  the  deceased  in  disparagement  of 
his  title.  They  were,  therefore,  clearly  competent  against  his  suc- 
cessors in  interest  (Code  Civ.  Proc.,  sees.  3125,  3146,  subd.  4; 
2  Wigmore  on  Evidence,  sec.  1081.)  But,  if  this  were  not  so, 
the  evidence  was  still  competent  as  tending  to  show  concealment 
of  his  fraud  in  securing  the  patent,  to  the  exclusion  of  the  plain- 
tiff, and  thus  to  excuse  or  rebut  any  charge  of  laches  to  which 
the  plaintiff  might  otherwise  have  been  subject  for  his  delay  in 
bringing  the  action  to  establish  his  interest. 

The  plaintiff  was  permitted  in  rebuttal  to  introduce  in  evi- 
dence, over  objection,  the  judgment-roll  in  a  cause  entitled 
''Bueger  et  aL  v.  Horst  et  al,/'  from  the  records  of  the  district 
court  of  Silver  Bow  county.  The  action  had  been  brought  in 
1891  in  pursuance  of  section  2326  of  the  United  States  Revised 
Statutes  (U.  S.  Comp.  Stats.  1901,  p,  1430),  for  the  purpose  of 
establishing  an  adverse  claim  by  Rueger  et  al.  to  a  portion  of 
the  ground  covered  by  the  Sarah  lode,  and  judgment  had  gone 
for  the  defendants.  The  evidence  was  introduced  to  show  that 
in  1892  an  application  for  patent  had  been  made  and  was  then 
pending.  The  theory  of  plaintiff  was  that  after  the  application 
for  patent  had  been  made  and  notice  thereof  had  been  published, 
the  doing  of  the  annual  representation  work  upon  the  claim  was 
not  required,  and  hence  his  right  as  cotenant  with  Horst  could 
not  be  forfeited,  under  the  provisions  of  section  2324  of  the 
Revised  Statutes  (U.  S.  Comp.  Stats.  1901,  p.  1426).  The  rec- 
ord,  however,  shows  that  this  same  judgment-roU  was  introduced 
as  a  part  of  plaintiff's  case  in  chief,  and  without  objection.  For 
what  purpose  it  was  so  introduced  does  not  appear.  The  objec- 
tion made  upon  the  second  offer  was  general,  and  no  motion  was 
made  to  strike  it  from  the  record.  Under  such  circumstances, 
even  if  the  objection  to  the  second  offer  had  been  sustained,  the 
evidence  would  still  have  been  left  in  the  record.  We  think  there 
was  no  error,  even  upon  the  assumption  that  the  evidence  was 
obnoxious  to  the  general  objection.. 
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For  another  reason  there  was  no  prejudicial  error  in  the 
ruling.  The  findings  of  fact  show  that  the  court  did  not  decide 
the  case  on  the  theory  advanced  by  plaintiff,  but  upon  the  theory 
that  the  claim  by  Horst  that  the  work  had  been  done  by  him 
was  false,  and  that  any  publication  of  the  notice  and  proof  upon 
which  he  based  his  claim  of  forfeiture  was  false  and  fraudulent. 
The  ruling,  if  wrong,  could  not  therefore  have  been  prejudicial. 

Just  here  we  notice  the  contention  of  the  parties  as  to  the 
effect  of  the  forfeiture  proceedings  by  Horst  and  the  issuance  of 
patent  to  Horst  exclusively,  in  pursuance  thereof.  It  is  argued 
by  appellants  that  the  proceedings  in  the  land  office  became  final 
and  conclusive  upon  the  respondent,  and  that  the  court  could 
not  inquire  into  the  question  whether  the  work  had  actually  been 
done  by  Horst  in  1892.  The  respondent  assumes  the  position 
that  the  whole  matter  was  still  open  for  investigation,  and  that 
the  forfeiture  proceedings  could  be  of  no  avail  to  shut  out  the 
respondent  if  the  work  had  not,  in  fact,  been  done;  for  since, 
though  the  work  was  necessary  after  application  had  been  made, 
no  forfeiture  would  become  effective  in  favor  of  a  third  person 
who  did  not  comply  with  the  law  touching  the  relocation  of  the 
claim,  it  could  not  for  the  same  reason  become  effective  in  favor 
of  a  co-owner  who  had  not  in  fact  done  the  work,  no  matter  what 
notice  may  have  been  given.  With  this  view  we  agree.  We  do 
not  see  how  ex  parte  proceedings  by  a  co-owner  under  the  statute, 
if  the  work  had  not  actually  been  done,  could  have  any  more 
force  or  effect  than  a  forged  deed.  If,  instead  of  falsely  repre- 
senting to  the  Land  Department  that  the  plaintiff  had  forfeited 
his  interest,  Horst  had  forged  a  deed  in  the  name  of  the  plain- 
tiff and  presented  it  to  the  department,  the  patent  would  have 
issued.  Nevertheless,  no  one  would  contend  that  under  these 
circumstances  the  plaintiff  could  not  successfully  avoid  the  deed, 
have  it  set  aside,  and  thus  recover  his  interest.  The  statute  upon 
which  the  defendants  rely  is  one  of  forfeitures.  It  must  be 
strictly  construed.  (Brundy  v.  May  field  et  al,,  15  Mont  201,  38 
Pac.  1067;  Turner  v.  Sawyer,  150  U.  S.  578,  14  Sup.  Ct  192,  37 
L.  Ed.  1189.) 
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In  Brundy  v.  Mayfield  et  al.,  supra,  the  plaintiff  sought 
to  have  the  defendants  declared  trostees  for  his  benefit 
of  an  interest  in  a  certain  mining  claim.  The  defendants  had 
obtained  the  patent  to  the  exclusion  of  the  plaintiff,  who  owned 
an  interest  therein,  by  representing  to  the  Land  Department  that 
the  plaintiff  had  not  contributed  his  share  of  the  representation 
work  during  certain  years  and  prior  to  the  application  for  pat- 
ent, and  that  they  had  published  the  notice  provided  by  the 
statute.  The  district  court  found  that  the  representations  were 
false,  and  that  the  plaintiff  had,  in  fact,  contributed  his  share 
of  the  necessary  expenditures.  The  court,  in  affirming  the  judg- 
ment, held  that,  since  the  ground  of  forfeiture  did  not  in  fact 
exist,  the  mere  publication  of  the  notice  did  not  conclude  the 
plaintiff.  The  court  in  this  case  found  that  the  work  had  not 
in  fact  been  done  by  anybody  for  the  year  1892,  and  hence  that 
the  publication  of  notice  was  not  effective  for  any  purpose.  If 
any  authorities  were  needed,  we  deem  the  case  of  Brundy  v. 
Mayfield  et  aL,  supra,  conclusive.  (See,  also,  Oolden  &  Cord 
Lode  Mining  Claims,  31  L.  D.  178.)  Since  this  view  is  conclu- 
sive, it  will  not  be  necessary  to  consider  whether,  after  applica- 
tion for  patent  and  completion  of  publication  of  notice,  any  fur- 
ther annual  work  on  the  claim  is  necessary. 

2.  Appellants  contend  that  the  plaintiff's  cause  of  action  is 
barred  by  the  provisions  of  section  518  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  an  action  for  relief  not  theretofore 
provided  for  must  be  commenced  within  five  years  from  the 
time  it  has  accrued.  It  is  said  that  the  plaintiff's  cause  of  action 
accrued  at  the  time  the  patent  issued,  and  since  this  action  was 
begun  in  July,  1901,  the  court  should  have  sustained  this  defense. 
It  is  sufficient  answer  to  this  contention  to  say  that  this  section 
does  not  apply,  for  the  reason  that  if  any  of  the  limitations 
touching  the  actions  other  than  for  the  recovery  of  real  prop- 
erty, to  which  class  section  518  belongs,  apply,  the  limitation 
provided  for  a  case  of  this  kind  is  found  in  the  Act  of  1893 
(Session  Laws,  1893,  p.  50),  which,  under  the  provisions  of 
sections  5184  and  5186  of  the  Political  Code  of  1895,  was  con- 
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tinned  in  force  and  brought  into  the  Code  of  Civil  Procedure  as 
section  524,  and  as  a  substitution  for  section  513.  (Palatine  Ins. 
Co.  V.  Northern  Pac.  By.  Co.,  34  Mont  268,  85  Pac.  1032.)  This 
provision  (subdivision  4)  declares  that  '*an  action  for  relief  on 
the  ground  of  fraud  or  mistake  (the  cause  of  action  in  such 
case  not  to  be  deemed  to  have  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  fraud  or  mistake)  shall 
he  commenced  within  two  years." 

If  the  cause  of  action  stated  be  construed  as  one  for  relief  on 
the  ground  of  fraud  or  mistake,  then  it  is  clearly  not  barred. 
That  it  must  be  so  construed,  we  think,  there  is  no  question.  The 
very  gist  of  the  action  is  the  fraud  perpetrated  by  Horst  in  his 
false  representations  to  the  Land  Department  of  the  United 
States,  whereby  he  secured  the  patent  for  himself,  to  the  exclu- 
sion of  plaintiff,  and  in  concealing  thereafter  the  fraud  thus 
successfully  accomplished.  The  purpose  of  the  action  is  to  make 
his  estate  yield  up  to  the  rightful  owner  the  property  wrongfully 
obtained  by  his  fraud  and  compel  a  recognition  of  plaintiff's 
title,  with  which  he  has  never  parted.  It  appears  clearly  from 
the  proof  that  the  application  for  patent  was  made  by  Horst 
for  himself  and  plaintiff,  and  that  after  the  judgment  was  ren- 
dered in  favor  of  the  defendants  in  the  adverse  suit  of  Bueger 
ei  al.  V.  Horst  et  al.,  Horst  conceived  the  idea,  and  carried  it  out, 
of  excluding  the  plaintiff  from  his  interest.  After  having  ob- 
tained the  patent,  he  did  not  put  it  on  record,  and  by  his  acts 
in  conjunction  with  the  plaintiff  in  connection  with  the  prop- 
erty thereafter,  until  as  late  as  1899,  tacitly  informed  the  plain- 
tiff that  he  was  still  the  owner  of  his  interest,  as  he  had  a  right 
to  expect,  under  the  patent. 

Counsel  for  plaintiff  contends,  however,  that  this  is  an  action 
for  the  recovery  of  an  interest  in  real  estate  or  growing  out  of 
the  title  thereto,  and  that  sections  483  and  484  of  the  Code  of 
Civil  Procedure  provide  the  limitation  within  which  actions  for 
the  recovery  of  real  property  and  for  actions  arising  out  of  the 
title  to  real  property  shall  be  begun.  He  cites  Murphy  v.  Crow- 
ley, 140  Cal.  141,  73  Pac.  820,  and  makes  a  plausible  argument  in 
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support  of  his  position.  It  is  not  necessary,  however,  to  decide 
the  question  involved  in  this  contention.  It  is  immaterial 
whether  either  of  these  provisions  or  section  524  applies.  The 
appellants  rely  upon  section  518,  and,  as  we  have  above  pointed 
out,  this  has  no  application  whatever. 

3.  The  next  contention  is  that  upon  the  pleadings  and  the 
evidence  the  plaintiff  cannot  recover.  There  is  no  assignment  of 
error  in  the  brief  of  counsel  challenging  the  suflSciency  of  any 
of  the  pleadings.  We  shall  not,  therefore,  consider  the  argument 
that  the  complaint  is  insufficient.  We  shall  assume  that  it  is 
sufficient,  and  consider  the  question  whether  the  evidence  is  suffi- 
cient to  sustain  the  findings  of  the  court,  since  this  assignment  is 
properly  made. 

Without  undertaking  an  analysis  of  the  evidence  in  detail,  we 
find  that  it  conclusively  establishes  these  facts :  That  at  the  time 
the  application  for  patent  was  made,  in  1890,  the  plaintiff  was 
the  owner  of  an  undivided  three-eighths  interest  in  the  Sarah 
lode  by  deed  from  a  common  source  of  title  with  Horst;  that 
the  application  for  patent  was  made  by  Horst  for  himself  and 
plaintiff,  Horst  having  exclusive  charge  of  the  proceedings ;  that 
the  adverse  suit  instituted  by  Rueger  et  al.  in  1891  was  finally 
determified  by  a  judgment  in  favor  of  Horst  and  the  plaintiff 
on  February  15,  1893,  by  a  stipulation  of  all  the  parties  to  the 
suit,  including  the  plaintiff;  that  in  the  month  of  May  of  that 
year  Horst  published  notice  of  forfeiture  of  plaintiff's  interest; 
that  the  proof  of  publication  was  filed  in  the  land  office  at  Helena 
on  April  25,  1895,  nearly  a  year  afterward;  that  patent  was 
issued  to  Horst  on  October  5,  1894;  that  the  patent  was  never 
put  on  record  until  after  this  action  was  brought;  that  Horst 
and  the  plaintiff  on  two  occasions  after  the  date  of  the  patent 
joined  in  executing  leases  to  different  parties  for  the  patented 
property,  one  executed  as  late  as  1899,  containing  also  an  agree- 
ment for  a  sale  of  the  property;  that  during  none  of  the  nego- 
tiations connected  with  these  transactions  did  Horst  claim  to  be 
the  exclusive  owner,  but  repeatedly  declared,  in  effect,  to  those 
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making  inquiry  as  to  the  state  of  the  title  that  the  plaintiff  still 
owned  his  interest;  that  no  work  was  done  by  the  owners  of  the 
claim  at  all  after  the  year  1892 ;  that  the  plaintiff  lived  during 
the  years  after  the  issuance  of  patent  at  some  distance  from  the 
location  of  the  claim  and  from  the  residence  of  Horst ;  that  the 
latter  never  took  exclusive  possession  of  the  claim ;  and  that  his 
first  knowledge  of  the  violation  of  his  rights  by  Horst  was  con- 
veyed to  plaintiff  by  one  of  the  witnesses  who  testified  at  the 
trial,  in  July,  1901,  a  few  days  before  this  action  was  brought. 

The  court  found  these  facts,  and,  further,  that  the  represen- 
tation work  was  not  done  in  1892,  as  claimed  by  Horst,  and  that 
no  work  was  done  during  that  year  upon  the  claim  to  exceed 
in  cost  $35,  and  that,  owing  to  the  relations  of  the  plaintiff  and 
Horst,  the  plaintiff  was  prevented  from  making  inquiry  as  to 
the  condition  of  the  title  and  thus  discovering  the  fraud  per- 
petrated by  Horst. 

These  findings  are  amply  supported  by  the  evidence.  Indeed, 
as  to  the  work  done  in  1892,  the  evidence  would  have  sustained 
a  finding  that  Horst  neither  did  nor  caused  to  be  done  any 
work  at  all  on  the  claim  during  that  year,  but  that  such  as  was 
done  was  done  by  Bueger  and  his  associates,  for  it  was  done  on 
the  conflicting  area  between  the  Sarah  lode  and  the  Bueger  loca- 
tion; and  the  preponderance  of  the  evidence  shows  that  Bueger 
aod  his  associates  did  the  work.  In  our  opinion,  not  only  does  the 
evidence  not  preponderate  against  the  findings  of  the  court,  ex- 
press and  implied,  but  it  is  clear  and  convincing  that  Horst 
acted  with  a  deliberate  intent  to  defraud  the  plaintiff,  and 
purposely  lulled  any  suspicion  the  plaintiff  might  have  enter- 
tained under  ordinary  circumstances,  and  thus  prevented  the  in- 
quiry which  an  ordinarily  prudent  man  would  have  been  ex- 
pected and  required  to  make  to  protect  his  rights.  The  case  falls 
within  the  rule  that  this  court  will  not,  under  the  statute  appli- 
cable to  equity  cases  (Act  of  1903  [2d  Extra.  Session],  p.  7), 
disturb  the  findings  of  the  trial  court  when  the  evidence 
does  not  clearly  preponderate  against  them.     {Bordeaux  v.  Bor~ 
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deaux,  32  Mont.  159,  80  Pac.  6 ;  Finlen  v.  Heime,  32  Mont.  354, 
80  Pac.  918.)  So  that,  excluding  the  evidence  heretofore  held 
to  be  incompetent,  the  findings  of  the  court  must  be  sustained. 

4.  Finally,  it  is  said  that  the  plaintiff  has  slept  upon  his 
rights,  and  that  a  court  of  equity  should  not  now  hear  him  com- 
plain. The  rule  invoked  is  well  stated  in  Hammond  v.  Hopkins, 
143  U.  S.  224,  12  Sup.  Ct.  418,  36  L.  Ed.  134.  This  ease,  how- 
ever,  does  not  call  for  an  application  of  the  rule.  The  situation 
of  the  parties  has  not  changed.  The  value  of  the  property  does 
not  appear  to  have  changed  since  patent  was  issued.  Knowledge 
of  the  conditions  did  not  come  to  the  plaintiff  until  after  Horst 
died.  The  inquiries  which  the  defendants  iusist  plaintiff  was 
bound  to  have  made  as  to  the  condition  of  the  title  were  pre- 
vented by  Horst  himself,  for,  since  he  was  the  active  agent  and 
was  managing  the  patent  proceedings,  the  plaintiff  must  have 
put  trust  in  him.  Besides,  after  the  patent  issued,  they  still 
dealt  with  the  property  as  if  they  were  joint  owners ;  and  under 
these  circumstances,  it  was  but  natural  that  an  ordinary  man, 
such  as  plaintiff  seems  to  have  been,  would  forego  inquiry.  Es- 
pecially is  this  so  since  the  property  was  not  developed  by 
Horst  during  his  lifetime.  If  he  had  taken  exclusive  possession 
and  its  value  had  been  demonstrated  through  expenditures  and 
effort  by  him,  the  plaintiff  being  silent  in  the  meantime,  the  lack 
of  inquiry  would  doubtless  have  convicted  the  plaintiff  of  laches. 
As  soon,  however,  as  he  found  out  the  betrayal  of  his  trust  by 
his  associate,  the  plaintiff  acted  promptly ;  and  this  fact,  coupled 
with  the  additional  fact  that  he  had  no  greater  inducement 
to  act  then  than  he  would  have  had  at  any  earlier  date,  in  the 
light  of  all  the  other  facts  in  the  case,  relieves  him  of  this 
<»harge. 

Many  other  errors  are  assigned ;  but  upon  examination  of  the 
record  and  the  contentions  made  by  counsel  in  support  of  them 
we  have  concluded  that  they  are  without  merit. 

The  judgment  and  order  are  affirmed. 

Affifmed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Smtth  concur. 
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MUERAT,  Respondent,  v.  CITY  OF  BUTTE,  Appellant.        \{s7     ise 

(Nofl.  2,335,  2,351,  2,352.)  ♦ 

(Submitted  January  11,  1907.    Decided  February  11,  1907.) 
(88  Pac.  789.) 

Cities  and  Towns  —  Nuisances — Abatement — Damages — Plead- 
ings— Appe(il. 

Nuisances — Cities  and  Towns — ^Pleadings— Complaint. 

1.  A  complaint  against  a  city  alleging,  in  substance,  tbat  defendant 
without  right  constructed  and  maintained  a  storm  sewer  over  and  across 
a  lot  owned  by  plaintiff,  and  permitted  it  to  become  and  remain  in 
such  an  unsafe  and  unsanitary  condition  as  that  nauseous  gases  escaped 
from  it,  making  it  unfit  for  building  purposes,  that  plaintiff's  petition 
to  the  city  council  to  repair  it  was  ignored,  that  he  then  repaired  it  at 
his  own  cost,  and  that  the  city  refused  to  reimburse  him  for  his  out- 
lay, states  a  cause  of  action  upon  the  theory  that  plaintiff  sustained 
damages  by  reason  of  the  maintenance  of  a  nuisance  by  the  city  for 
the  abatement  of  which  he  was  entitled  to  recover,  as  an  element  of 
his  damages,  the  reasonable  cost  incurred  in  abating  it. 

JSame — ^Pleadings — Complaint — Sufficiency. 

2.  A  complaint  against  a  city  seeking  to  recover  damages  for  the 
abatement  of  a  private  nuisance,  though  indefinite  and  uncertain,  but 
showing  facts  that  defendant  did  maintain  such  a  nuisance,  held  suffi- 
cient, in  the  absence  of  a  special  demurrer  attacking  the  pleading  on 
those  grounds,  to  entitle  plaintiff  to  recover  damages  under  Civil  Code, 
section  4555. 

Same — Cities  and  Towns — ^Liability. 

3.  A  city,  like  an  individual,  may  be  made  to  respond  in  damages  to 
the  injured  party  for  the  detriment  caused  by  the  maintenance  of  a 
nuisance. 

Same — Abatement — Measure  of  Damages. 

4.  Where  the  party  injured  through  the  maintenance  of  a  nuisance  by 
a  city  has  abated  it  at  his  own  expense,  after  a  refusal  by  the  munici- 
pality to  remedy  the  evil,  the  necessary  outlay  so  incurred  is  a  part 
of  his  detriment  proximately  caused  by  its  maintenance,  and  recover- 
able, under  Civil  Code,  section  4330,  as  an  element  of  his  damages. 

Same — Trial — ^Waiver  of  Issues. 

5.  The  district  court  was  justified,  in  an  action  against  a  city  to  re- 
cover the  cost  of  abating  a  nuisance,  in  treating  the  case  as  if  the  only 
issue  involved  was  whether  the  expense  incurred  by  plaintiff  was  ren- 
dered necessary  by  reason  of  any  act  or  omission  on  the  part  of  the  city, 
where  counsel  for  the  defendant  in  the  course  of  the  trial  stated  that 
the  only  question  before  the  court  was  whether  the  amount  of  plain- 
tiff 's  bill  against  the  city  had  been  "Uecessarily  expended. 

Same — ^Abatement — ^Verdict — Appeal — Conflicting  Evidence. 

6.  Where  the  evidence  upon  the  question  whether  the  expense  incurred 
by  plaintiff,  in  an  action  against  a  city  for  its  recovery  for  the  abate- 
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ment  of  a  nuisance,  had  been  necessarily  incurred  was  conflicting  and 
a  new  trial  refused  to  defendant,  the  judgment  will  not  be  disturbed. 

Evidenee-^Insufficiency — ^Lack  Supplied  by  Adverse  Party. 

7.  When  plaintiff's  omission  to  offer  any  proof  in  support  of  a 
material  allegation  in  his  complaint  is  supplied  by  defendant's  testi- 
mony, the  latter  cannot  complain  on  appeal  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict. 

Pleadings — Complaint — Heference  to  Other  Causes  of  Action. 

(§)  Every  cause  of  action  must  be  complete  in  itself,  and  therefore 
allegations  contained  in  certain  paragraphs  in  one  count  cannot  be 
made  part  of  another  by  mere  reference. 

Pleadings — Complaint — Sufficiency — How  Reviewed. 

^     The  sufficiency  of  a  complaint  to  state  a  cause  of  action  may  be 
Squired  into  on  appeal  from  the  judgment,  even  though  objection  to  it 
was  not  made  in  the  trial  court. 

Nuisances — Cities  and  Towns — Splitting  Causes  of  Action — Effect — Judg- 
ment. 

10.  In  the  same  complaint  plaintiff  split  his  cause  of  action  for  a 
nuisance,  attempting  to  set  out  two  causes  of  action — ^the  first,  for  the 
cost  of  abating  the  nuisance;  the  second,  for  permanent  injury  to  his 
property  from  the  nuisance.  The  jury  returned  a  verdict  for  plain- 
tiff for  a  certain  amount  on  his  first  cause  of  action,  and  for  another 
amount  on  the  second  cause  of  action,  and  judgment  was  entered  ac- 
cordingly. Held,  on  appeal,  on  which  it  was  decided  that  the  com- 
plaint, as  regards  the  second  cause  of  action,  failed  to  state  sufficient 
facts,  that  plaintiff,  having  recovered  on  his  first  cause  of  action  on  a 
part  of  his  demand,  cannot  maintain  his  second  cause  of  action  for  the 
balance  of  it,  but  that  the  judgment  recovered  on  the  first  is  a  bar  to 
recovery  on  the  second. 

Appeal  from  District  Court,  Silver  Bow  County;  George  M, 
Bourguin,  Judge. 

Action  by  Thomas  J.  Murray  against  the  city  of  Butte. 
Judgment  for  plaintiff.  Defendant  appeals.  Modified  and  af- 
firmed. 

Statement  of  the  Case,  by  the  Justice  Delivering  the  Opin- 
ion. 

This  action  was  commenced  in  the  district  court  of  Silver  Bow 
county  by  Dr.  T.  J.  Murray  to  recover  damages  from  the  city  of 
Butte.  The  complaint  attempts  to  state  two  causes  of  action.  In 
the  first  it  is  alleged  that  the  plaintff  is  the  owner  of  lot  12,  block 
11,  original  townsite  of  Butt.e ;  that  the  city,  without  right,  has 
constructed  and  maintained  a  storm  sewer  over  and  across  lot  12 
for  drainage,  sewage  and  other  purposes  for  which  storm  sewers 
are  generally  used ;  that  the  said  sewer  was  permitted  by  the  city 
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to  become  and  remain  in  an  unsafe  and  unsanitary  condition ;  that 
the  materials  out  of  which  the  sewer  was  constructed  were  placed 
in  such  a  loose  and  temporary  manner  that  cracks  and  other  open- 
ings existed,  through  which  nauseous  gases  and  steam  escaped 
from  the  sewer;  that  in  September,  1901,  the  plaintiff  commenced 
the  erection  of  a  building  for  hospital  purposes  on  lot  12,  and 
in  excavating  for  the  basement  the  defective  condition  of  the 
sewer  was  discovered;  that  by  reason  of  such  defective  condi- 
tion in  which  the  sewer  was  found  to  be  it  became  and  was  un- 
safe to  erect  the  building  over  it,  or  use  such  building  for  the 
purposes  intended;  that  it  was  necessary  either  to  tear  out  the 
sewer  or  repair  the  same;  that  to  tear  it  out  would  release  the 
water  and  other  sewage  upon  plaintiff's  property  and  other  prop- 
erty; that  the  plaintiff  petitioned  the  city  council  to  repair 
the  sewer  so  as  to  avoid  the  defects  mentioned,  but  plaintiff's 
petitions  were  placed  on  file  and  nothing  further  done  in  the 
premises ;  that  it  was  necessary  for  plaintiff  to  proceed  with  his 
building  operations  at  once,  and  by  reason  of  the  city's  failure  to 
do  so  it  became  necessary  for  the  plaintiff  to  repair  the  sewer, 
which  he  did  at  an  expense  of  $922.98,  which  sum,  it  is  alleged, 
was  the  reasonable  value  of  the  work  done.  It  is  further  al- 
leged that  a  claim  for  this  amount  was  presented  to  the  city 
council,  but  disallowed,  except  in  the  sum  of  $125  as  a  full  set- 
tlement, which  sum  was  not  accepted,  and  no  part  of  this  claim 
has  ever  been  paid. 

For  a  second  cause  of  action  the  plaintiff  refers  to  the  first 
thirteen  paragraphs  of  his  first  cause  of  action,  and  seeks  to 
make  them  a  part  of  his  second  cause  of  action  by  this  refer- 
ence. The  plaintiff  then  alleges  that  the  existence  of  said  storm 
sewer  through, his  premises  is  a  permanent  injury  to  his  prop- 
erty, and  by  reason  of  the  facts  stated  his  property  has  been 
damaged  in  the  sum  of  $3,000.  He  alleges  that  he  presented  a 
claim  for  this  amount  to  the  city  council,  which  was  disallowed, 
and  no  part  of  this  claim  has  ever  been  paid. 

The  answer  to  the  first  cause  of  action  admits  that  the  sewer 
was  constructed  by  the  city,  but  alleges  that  it  was  constructed 
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in  1889  with  the  consent  of  the  then  owner  of  the  property.  The 
answer  denies  that  the  sewer  was  carelessly  or  negligently  con- 
structed, or  permitted  to  become  in  an  unsafe  or  unsanitary 
condition,  but  alleges,  on  the  contrary,  that  ''the  said  storm 
sewer  was  at  all  times  mentioned  in  the  amended  complaint, 
and  ever  since  the  building  of  the  same,  in  a  safe  and  sanitary 
condition."  The  bar  of  the  statute  of  limitations  is  also  pleaded 
as  a  defense.  Issues  were  joined  upon  the  allegations  of  the 
second  cause  of  action. 

The  cause  was  tried  to  the  court  sitting  with  a  jury.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  $922.98  and  in- 
terest on  his  first  cause  of  action,  and  for  $1  upon  his  second 
cause  of  action,  and  judgment  was  entered  in  accordance  with 
the  verdict. 

The  city  moved  for  a  new  trial  as  to  the  first  cause  of  action, 
and  the  plaintiff  moved  for  a  new  trial  as  to  the  second.  The 
plaintiff's  motion  was  sustained,  and  the  defendant's  overruled. 
The  defendant  has  prosecuted  three  separate  appeals  to  this 
court:  (1)  An  appeal  from  the  judgment;  (2)  an  appeal  from 
the  order  overruling  its  motion  for  a  new  trial  as  to  the  first 
cause  of  action;  and  (3)  an  appeal  from  the  order  granting  the 
plaintiff  a  new  trial  as  to  the  second  cause  of  action.  Upon 
motion  these  appeals  were  heretofore  consolidated. 

Mr.  L,  P.  Forestell,  and  Mr.  J.  F.  Davies,  for  Appellant. 

As  the  sewer  in  question  was  not  alleged  to  have  been  con- 
structed upon  any  of  the  public  streets  of  the  defendant  city,  but 
was  alleged  to  have  been  constructed  upon  the  property  of  an- 
other, the  law  would  not  imply  corporate  liability  for  a  failure 
to  keep  the  same  in  repair,  and  facts  should  have  been  alleged 
from  which  the  city's  liability  could  have  been  implied;  such  as, 
that  it  was  a  public  sewer  in  a  public  street  of  the  defendant 
and  over  which  the  city  assumed  and  exercised  control  and  un- 
dertook to  keep  in  repair.  Municipal  corporations  are  not  liable 
for  consequential  damages  resulting  from  improvements  made 
in  watercourses.  {Alexander  y.^  Milwaukee^  16  Wis.  247.)  At 
common  law  such  injury  must  be  treated  as  damnwm  absque  in- 
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juria.  (2  Dillon  *s  Municipal  Corporations,  sec.  980.)  A  duty 
of  care  must  be  shown  and  the  connection  of  cause  and  effect 
between  the  negligence  and  the  injury.  (1  Abbott's  Trial  Brief 
on  Pleadings,  2d  ed.,  p.  612,  par.  394,  and  cases  cited  in  notes 
3  and  4,  pp.  616,  617;  Id.  526,  and  cases  cited;  City  of  Hammond 
V.  Winslow,  33  Ind.  App.  92,  70  N.  E.  819 ;  City  of  Logansport 
V.  Kihm,  159  Ind.  68,  64  N.  B.  595.  See,  also,  Hamilton  v.  Ash- 
brook,  62  Ohio  St.  511,  57  N.  B.  239;  Spellman  v.  Caledonia, 
117  Wis.  254,  94  N.  W.  27.) 

The  necessity  for  making  the  repairs  to  a  storm  drain  was  not 
and  could  not  be  vested  in  an  individual  who  might  volunteer 
to  make  improvements  under  the  circumstances  in  this  case. 
This  power  was  vested  in  the  city  council  by  the  legislature, 
which  provided  the  manner  and  means  of  making  such  improve- 
ments and  the  mode  prescribed  is  exclusive  and  must  be  strictly 
complied  with  in  order  to  authorize  a  proper  contract  for  the 
furnishing  of  materials  or  the  doing  of  such  work.  (Session 
Laws,  1897,  pp.  212-223;  Pol.  Code,  sec.  4807;  State  ex  rel  Lam- 
bert v.  Coad,  23  Mont.  131,  137,  and  cases  cited;  1  Smith's  Mod- 
em Law  of  Municipal  Corporations,  46,  and  cases  cited;  1  Dillon 
on  Municipal  Corporations,  sees.  449-459,  and  cases  cited;  1 
Abbott  on  Municipal  Corporations,  262,  263,  and  cases  cited; 
McQuillam  on  Municipal  Ordinances,  sec.  553,  and  cases  cited; 
Davenport  v.  Kleinschmidt,  6  Mont.  502,  13  Pac.  249.) 

"A  city  is  not  liable  to  a  person  who  volunteers  services.'* 
{Lydecker  v.  Village  of  Nyack,  9  App.  Div.  90,  39  N.  Y.  Supp. 
509.) 

But  if  it  be  plaintiff's  proposition  that  the  city's  oflBcers  with- 
out right  entered  upon  private  property  and  constructed  a  storm 
sewer,  this  would  defeat  his  own  action.  (Cummins  v.  City  of 
Seymour,  79  Ind.  491,  41  Am.  Rep.  622.)  "All  torts  or  wrong- 
ful acts  of  an  agent  or  officer  of  a  municipal  corporation  not 
resting  upon  contract,  but  which  are  ultra  vires  in  the  proper 
sense  and  meaning  of  the  term,  will  not  create  an  implied  lia- 
bility on  the  part  of  the  corporation."  (2  Dillon  on  Municipal 
Corporations,  sec.  972;  Elliott  on  Roads  and  Streets,  sec.  500; 
2   Current  Law,  p.  982,  sec. '  14,  and  cases  cited.    See,  also. 
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Barger  v.  City  of  Hickory,  130  N.  C.  550,  41  S.  E.  708 ;  Becker 
V.  LaCrosse,  99  Wis.  414,  67  Am.  St.  Rep.  874,  75  N.  W.  84,  40 
L.  R.  A.  829.) 

**  A  town  which,  exceeding  its  corporate  powers,  grants  permis- 
sion to  a  mining  company  to  build  a  flume  in  its  streets,  does  not 
thereby  become  liable  for  damages  done  to  adjoining  premises 
by  water  leaking  from  the  flume  onto  said  premises.*'  {Town  of 
Idaho  Springs  v.  Filteau,  10  Colo.  105,  14  Pac.  48,  49 ;  City  of 
Denver  v.  Bayer,  7  Colo.  113,  2  Pac.  6.) 

If  any  damage  was  done  by  the  appellants  or  its  officers,  it 
was  done  before  the  plaintiff  acquired  any  interest  in  the  land 
upon  which  the  sewer  is  constructed,  and  any  injury  to  the  prop- 
erty was  complete  at  the  time  of  the  construction  of  the  sewer, 
and  the  right  of  action  was  in  the  party  who  owned  it  when  the 
work  was  done,  and  did  not  pass  to  plaintiff.  {Ortwine  v. 
City  of  Baltimore,  16  Md.  387 ;  Chicago  etc.  R.  R.  Co.  v.  Maker, 
91  111.  312;  Decatur  Gas  Light  etc.  Co.  v.  Howell,  92  111.  19, 
20 ;  Illinois  Cent.  R.  R.  Co.  v.  Allen,  39  111.  205 ;  Laney  v.  Jas- 
per, 39  111.  53;  Toledo  etc.  R.  R.  Co.  v.  Hunter,  50  111.  525; 
Chicago  etc.  R.  R.  Co.  v.  Loeh  (opinion  filed  at  Ottawa,  March 
26,  1884) ;  City  of  Elgin  v.  Welch,  16  111.  App.  483;  Davies  v. 
City  of  New  Orleans,  40  La.  Ann.  806,  6  South.  100;  City  of 
Seymour  v.  Cummins,  119  Ind.  148,  21  N.  E.  549,  5  L.  R.  A. 
126;  2  Farnham  on  Waters  and  Water  Rights,  sec.  194-a.  On 
this  point  we  also  cite  Stein  v.  City  of  LaFayette,  6  Ind.  App. 
414,  33  N.  E.  912;  Campbell  v.  City  of  Philadelphia,  108  Pa. 
300;  Appeal  of  Losch,  109  Pa.  72;  Roberts  v.  Northern  Pac. 
B.  R.  Co.  (1895),  158  U.  S.  1,  15  Sup.  Ct.  756,  39  L.  Ed. 
873;  Maffet  v.  Quine  (1889),  93  Fed.  347;  Northern  Pac. 
B.  R.  Co.  V.  Murray   (1898),  87  Fed.  648,  31  C.  C.  A.  183.) 

Mr,  John  J.  McHatton,  and  Mr,  Charles  Mattison,  for  Re- 
spondent. ' 

Where  a  city  has  acted  and  assumed  authority,  it  is  responsi- 
ble for  its  acts,  as  well  as  its  negligence.  {Houfe  v.  Town  of 
Fulton,  34  Wis.  608,  619,  11  Am.  Rep.  463;  Collensworth  v. 
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City  of  New  Whatcom,  16  Wash.  224,  47  Pac.  439 ;  Sacks  v.  City 
of  Minneapolis,  75  Minn.  30,  77  N.  W.  563 ;  Gfreenwood  v.  Town 
of  Westport,  60  Fed.  560,  570;  Leavenworth  v.  Laing,  6  Kan. 
274;  City  of  Abilene  v.  Wright,  4  Kan.  App.  708,  46  Pac.  715; 
Shartle  v.  City  of  Minneapolis,  17  Minn.  308,  317;  Sewell  v. 
City  of  Cohoes,  75  N.  Y.  51,  31  Am.  Rep.  418;  Will  v.  Village 
of  Mendon,  108  Mich.  251,  66  N.  W.  58;  City  of  Chadron  v. 
Glover,  43  Neb.  732,  62  N.  W.  62.) 

The  sewer  was  a  continuing  nuisance,  and  such  damages  as 
had  been  sustained  up  to  the  commencement  of  the  action  were 
recoverable.  Repeated  actions  might  be  brought.  {Mayor  of 
Nashville  v.  Comar,  88  Tenn.  415,  12  S.  W.  1027,  7  L.  R.  A. 
465,  and  cases  cited;  Doran  v.  City  of  Seattle,  24  Wash.  182,  85 
Am.  St.  Rep.  948,  64  Pac.  230,  54  L.  R.  A.  532.)  The  city  is 
liable  although  the  damages  resulted  from  the  plan.  {Lehn  y. 
City  and  County  of  San  Francisco,  66  Cal.  76,  4  Pac.  965; 
City  of  Seymour  v.  Cmnmins,  119  Ind.  148,  21  N.  E.  549,  5 
L.  R.  A.  126 ;  2  Dillon  on  Municipal  Corporations,  1048,  1049, 
1051,  1054;  Cleveland  v.  King,  132  U.  S.  295,  303,  10  Sup.  Ct. 
90,  33  L.  Ed.  334;  Gould  v.  City  of  Topeka,  32  Kan.  485,  49 
Am.  Rep.  496,  4  Pac.  822;  Seifert  v.  City  of  Brooklyn,  101  N. 
Y.  136,  143,  54  Am.  Rep.  664,  4  N.  E.  321.)  Even  though  the 
city  had  the  right  to  construct  the  sewer  and  to  construct  it  ac- 
cording to  a  plan,  the  city  would,  nevertheless,  be  liable  for  dam- 
ages resulting  from  the  faulty  construction  of  the  sewer. 
{Montana  R.  R.  Co,  v.  Freeser,  29  Mont.  210,  74  Pac.  407;  Ash- 
ley v.  Port  Huron,  35  Mich.  296,  24  Am.  Rep.  552;  2  Dillon  on 
Municipal  Corporations,  1049.)  After  the  sewer  was  con- 
structed, the  city  was  liable  for  failure  to  keep  it  in  repair. 
{Seifert  v.  City  of  Brooklyn,  supra;  Allen  v.  City  of  Boston, 
159  Mass.  324,  38  Am.  St.  Rep.  423,  34  N.  E.  519;  Hines  v. 
City  of  Lockport,  50  N.  Y.  236 ;  Massengale  v.  City  of  Atlanta, 
113  Ga.  966,  39  S.  E.  578;  Loughran  v.  City  of  Des  Moines,  72 
Iowa,  382,  34  N.  W.  172;  City  of  Chicago  v.  Seben,  165  111. 
371,  56  Am.  St.  Rep.  245,  46  N.  E.  244.)  It  is  immaterial  that 
the  city  laid  this  sewer  in  part  through  the  property  of  re- 
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spondent.  Its  liability  for  its  maintenance  is  the  same.  {Stod- 
dard V.  Vaiage  of  Saratoga  Springs,  127  N.  Y.  261,  27  N.  E. 
1030;  City  of  Fort  Wayne  v.  Coombs,  107  Ind.  75,  57  Am.  Rep. 
82,  7  N.  E,  743;  Saunders  v.  City  of  Lowell,  131  Mass.  378.) 
See,  also,  Los  Angeles  Cemetery  Assn.  v.  City  of  Los  Angeles, 
103  Cal.  461,  37  Pac.  375;  Stanford  v.  City  and  County  of  San 
Francisco,  111  Cal.  198,  43  Pac.  605;  Adams  Hotel  Co.  v.  Cobb, 
3  Ind,  Ter.  5fi,  53  S.  W.  478;  DeBaker  v.  Southern  Cal.  Ry. 
Co.,  106  Cal.  257,  46  Am.  St.  Rep.  237,  39  Pac.  610,  615;  King 
▼.  City  of  Kansas  City,  58  Kan.  334,  49  Pac.  88 ;  Tate  v.  City 
of  St.  Paul,  56  Minn.  527,  45  Am.  St.  Rep.  501,  58  N.  W.  158.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

1.  It  is  urged  that  the  complaint  does  not  state  any  cause  of 
action.  For  convenience  of  reference  only,  the  causes  of  action 
will  be  referred  to  as  counts  in  the  complaint.  Does  the  com- 
plaint in  the  first  count  state  a  cause  of  action  t 

While  in  the  second  count  plaintiff  seeks  to  recover  damages 
suffered  by  reason  of  the  maintenance  of  a  nuisance  by  the  city, 
the  complaint  in  the  first  count  must  be  sustained,  if  at  all,  upon 
the  theory  that  plaintiff  sustained  damages  by  reason  of  the 
maintenance  by  the  city  of  the  same  nuisance;  and,  since  he 
was  compelled  to  abate  it,  he  may  recover,  as  an  element  of  his 
damages,  the  reasonable  cost  incurred  in  abating  it.  Upon  this 
theory  only  do  we  think  the  complaint  in  the  first  count  can  be 
sustained  as  stating  a  cause  of  action.  It  appears  that  the  plain- 
tiff has  split  his  demand,  and  has  sought  to  recover  a  portion  of 
his  damages  in  each  of  two  separate  and  distinct  causes  of  action. 

While  the  allegations  of  the  complaint  in  the  first  count  are 
indefinite  and  uncertain,  still,  in  the  absence  of  a  special  demur- 
rer attacking  them  on  such  grounds,  we  think  it  is  sufficient,  and 
may  be  fairly  said  to  state  facts  sufficient,  to  show  that  the  city 
maintained  a  private  nuisance,  which  the  plaintiff  might  right- 
fully abate,  under  the  provisions  of  section  4591  of  the  Civil 
Code,  and,  having  abated  it,  he  might  recover  from  the  city 
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such  damages  as  he  sustained  by  reason  of  the  maintenance  of 
such  nuisance  (Civil  Code,  section  4555),  and  the  necessary  ex- 
pense in  abating  it  may  be  recovered  as  an  element  of  such  dam- 
ages. 

The  case  of  Emery  v.  Lowell,  109  Mass.  197,  was  an  action  by 
the  owner  of  private  property  to  recover  damages  caused  to 
his  property  by  reason  of  a  defective  drain,  permitted  by  the 
city  to  remain  in  existence,  and  for  costs  and  expenses  neces- 
sarily incurred  by  the  plaintiff  in  abating  the  nuisance.  In  con- 
sidering the  correctness  of  an  instruction  given  by  the  trial  court, 
the  supreme  court  of  Massachusetts  said:  **The  jury  were  rightly 
instructed  that  such  damages  from  the  choking  up  of  the  drain 
and  the  causing  of  water  and  filth  to  flow  back  into  the  plain- 
tiff's cellar  included  any  injury  which  affected  the  estate  it- 
self, or  diminished  the  value  of  its  use  and  occupation,  by  rea- 
son of  the  inconvenience  and  annoyance  of  flowing  the  cellar,  or 
of  unwholesome  or  disagreeable  smells,  or  of  insects  thereby 
generated  or  attracted  to  the  house,  and  his  reasonable  expenses 
in  preventing  or  removing  the  nuisance,  and  of  changes  and  re- 
pairs rendered  necessary,  and  which  he  could  not  by  reasonable 
care  and  diligence  have  averted." 

The  reason  for  the  rule  would  seem  to  be  manifest.  A  city 
has  no  greater  right  than  a  private  person  to  maintain  a  nui- 
sance to  the  detriment  of  anyone,  and,  if  it  does  so,  it  may  be 
made  to  respond  in  damages  to  the  injured  party,  and  the  meas- 
ure of  damages  is  declared  by  the  Civil  Code,  section  4330,  to  be 
the  amount  which  will  compensate  the  injured  party  for  all  the 
detriment  proximately  caused  thereby.  If  the  injured  party 
has  abated  a  nuisance,  the  necessary  expense  so  incurred  is  a  part 
of  his  detriment  proximately  caused  by  the  maintenance  of  the 
nuisance,  and  recoverable  as  an  element  of  his  damages  upon  the 
same  theory  that  the  expense  incurred  for  medical  treatment  may 
be  recovered  as  an  element  for  damages  in  a  personal  injury 
case ;  that  is,  upon  the  doctrine  of  avoidable  consequences. 

We  think  the  complaint  in  the  first  count  states  facts  suffi- 
cient to  show  that  the  sewer  was  a  nuisance  within  the  meaning 
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of  section  4550  of  the  Civil  Code,  that  it  was  maintained  by  the 
city  to  the  plaintiff's  detriment,  that  the  plaintiff  was  compelled 
to  abate  it,  and  that  the  amount  expended  by  him  was  reason- 
able. It  therefore  states  a  cause  of  action  upon  the  theory  of 
the  complaint  which  we  have  adopted. 

2.  Upon  the  trial  of  the  case  the  issues  as  to  the  first  count 
were  materially  narrowed  by  counsel  for  the  city.  In  making 
an  objection  to  a  question  asked  the  plaintiff  while  a  witness  in 
his  own  behalf  as  to  whether  the  sum  of  $922.98  was  or  was  not 
the  reasonable  cost  of  doing  the  work  of  repairing  the  sewer, 
Mr.  Davies,  of  counsel  for  the  city,  said:  **We  shall  object  to 
that  as  incompetent,  irrelevant  and  immaterial.  If  he  has 
placed  his  bill  for  this  amount — and  unquestionably,  if  it  is 
not  a  reasonable  amount,  he  would  not  have  placed  it  over  the 
amount  expended — if  it  was  necessarily  expended  is  the  only 
question  that  arises  here,''  Upon  this  statement  from  counsel, 
the  court  had  a  right  to  treat  the  case,  so  far  as  the  first  count 
was  concerned,  as  proceeding  upon  the  theory  that  the  only  ques- 
tion at  issue  was:  Was  the  sewer  actually  out  of  repair?  Or, 
what  is  the  same  thing:  Was  it  necessary  for  the  plaintiff  to 
make  the  repairs  which  he  did  make  upon  it?  Or,  in  other 
words:  Was  the  expense  incurred  rendered  necessary  by  rea- 
son of  any  act  or  omission  on  the  part  of  the  city?  Upon  this 
question  the  evidence  was  conflicting,  and  the  general  verdict 
was  a  determination  of  the  issue  in  plaintiff's  favor.  The  trial 
court  having  heard  the  testimony  as  given  by  the  witnesses  on 
the  stand,  and  having  refused  a  new  trial  on  that  cause  of  ac- 
tion, this  court  will  not  now  interfere. 

It  is  said  that  the  evidence  is  insufiicient  to  sustain  the  ver- 
dict returned  upon  the  first  count.  If  the  city  had  not  offered 
any  testimony,  we  might  agree  with  this  contention,  for  the 
plaintiff  did  not  offer  any  proof  in  support  of  his  allegation  that 
the  city  maintained  the  sewer;  but  this  omission  on  the  part  of 
the  plaintiff  was  amply  supplied  by  the  testimony  offered  on 
behalf  of  the  city,  which  tended  to  show  that  the  city  exercised 
and  claimed  the  right  to  exercise  control  over  the  sewer,  and  that 
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it  made  repairs  on  it  and  maintained  a  system  of  inspection  of 
it  up  to  the  time  the  plaintiff  commenced  the  erection  of  his 
building. 

While  we  think  the  theory  of  the  trial  court  respecting  the 
plaintiff's  separate  demands  for  damages  as  disclosed  in  instruc- 
tion No.  11  was  erroneous,  it  is  apparent  that  no  prejudice  re- 
sulted to  the  defendant  theref rpm. 

Some  of  the  assignments  of  error  relate  to  the  second  cause 
of  action,  and  need  not  be  considered.  We  have  examined  the 
other  specifications,  so  far  as  they  relate  to  the  first  cause  of 
action,  but  conclude  that  no  reversible  error  was  committed. 

3.  In  his  second  count  or  cause  of  action  the  plaintiff  seeks  to 
recover  damages  for  injury  to  his  property  caused  by  the  main- 
tenance of  a  nuisance.  Does  the  complaint  in  the  second  count 
state  facts  sufficient  to  constitute  a  cause  of  action?  The  ouly 
averment  in  this  count,  aside  from  the  statement  that  a  claim 
for  the  damages  was  presented  to  the  city  council  and  not  al- 
lowed, is  that  contained  in  paragraph  2  of  the  second  count, 
as  follows:  *'(2)  Plaintiff  further  alleges  that  the  existence  of 
said  storm  sewer  through  and  over  plaintiff's  property,  and 
through  and  under  the  said  building,  is  a  permanent  injury  to 
plaintiff's  property,  by  reason  of  the  facts  hereinbefore  alleged, 
and  plaintiff  was  and  is  damaged  by  Reason  thereof  in  the  sum 
of  $3,000."  Standing  alone,  confessedly,  the  allegations  of 
this  paragraph  did  not  state  any  cause  of  action  whatever.  But 
in  paragraph  1  it  is  sought  to  make  all  the  allegations  contained 
in  the  first  thirteen  paragraphs  of  the  first  cause  of  action  a 
part  of  the  second  cause  of  action  merely  by  this  reference. 
This  cannot  be  done.  (McKay  v.  McDougal,  19  Alont.  488,  48 
Pac.  988;  Hefferlin  v.  Karlman,  29  Mont.  139,  74  Pac.  201.) 

It  is  a  general  rule  of  pleading  that  every  cause  of  action  must 
be  complete  in  itself.  It  must  contain  all  the  material  and  is- 
suable facts  which  constitute  the  cause  of  action  embraced  in 
it,  and  its  defects  cannot  be  supplied  from  another  cause  of  ac- 
tion. (Bliss  on  Code  Pleading,  sec.  121;  Pomeroy  on  Code 
Remedies,  sec.  575.)     This  rule,  however,  is  generally  held  not 
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to  extend  to  include  matter  which  is  merely  introductory  or  by 
way  of  inducement,  as,  for  instance,  the  description  of  prop- 
erty, or  the  particular  character  in  which  plaintiff  and  defend- 
ant are  parties;  nor  will  it  be  extended  to  require  a  repetition 
of  exhibits,  if  proper  references  be  made  in  these  several  in- 
stances. 

In  respondent's  brief  his  counsel  say:  **This  being  an  appeal 
from  the  judgment,  the  question  of  the  sufficiency  of  the  com- 
plaint to  state  a  cause  of  action  cannot  be  considered.  There 
is  no  objection  to  the  complaint  shown  to  have  been  made,  and 
its  sufficiency  is  not,  therefore,  before  the  court,"  and  Schatzlein 
Paint  Co.  v.  Passmore,  26  Mont.  500,  68  Pac.  1113,  and  Camp- 
bell V.  Great  FaUs,  27  Mont.  37,  69  Pac.  114,  are  cited.  But 
neither  one  of  these  cases  supports  counsel's  contention.  The 
sufficiency  of  a  complaint  to  state  a  cause  of  action  may  always 
be  inquired  into  on  an  appeal  from  the  judgment.  The  cases 
cited  above  decide  an  entirely  diflferent  question,  viz.,  that  on 
an  appeal  from  an  order  denying  a  new  trial  the  sufficiency  of 
a  complaint  to  state  a  cause  of  action  will  not  be  inquired  into, 
unless  such  question  was  properly  raised  in  the  trial  of  the  case 
in  the  district  court. 

The  complaint  in  the  second  count  does  not  state  a  cause  of 
action ;  but,  as  the  amount  of  recovery  upon  that  count  appears 
definitely  from  the  verdict  and  judgment,  the  judgment  may  be 
modified,  and  the  correct  result  reached  by  that  means. 

4.  The  action  of  the  trial  court  in  granting  a  new  trial  as  to 
the  alleged  second  cause  of  action  was  justified  upon  either  of 
two  grounds:  (1)  That  the  complaint  in  the  second  coimt  does 
not  state  a  cause  of  action;  or  (2)  that  there  was  not  any  evi- 
dence to  support  a  verdict  for  $1.  It  is  manifest  that  the  plain- 
tiff has  but  one  cause  of  action,  but  that  he  has  split  his  de- 
mand and  has  attempted  to  state  a  part  of  it  in  each  count  or 
cause  of  action. 

As  was  said  by  this  court  in  Hamilton  v.  Nelson,  22  Mont. 
539,  57  Pac.  146:  **The  statement  of  each  cause  of  action  is 
practically  a  complaint  in  itself.    No  interdependence  exists; 
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but  each  cause  is  in  all  respects  as  independent  of  the  other  as 
if  it  were  the  sole  matter  in  the  complaint."  This  being  so, 
and  the  plaintiff  having  recovered  in  his  first  cause  of  action 
on  a  part  of  his  demand,  he  cannot  maintain  his  second  cause 
of  action  for  the  balance  of  it.  The  judgment  recovered  on  the 
first  cause  of  action  is  a  complete  bar  to  recovery  upon  the  sec- 
ond. 

The  order  of  the  district  court  denying  defendant  a  new  trial 
as  to  the  first  cause  of  action  is  affirmed,  as  is  also  the  order 
granting  the  plaintiff  a  new  trial  as  to  the  second  cause  of  ac- 
tion. The  cause  is  remanded  to  the  district  court,  with  direc- 
tions to  dismiss  plaintiff's  alleged  second  cause  of  action,  and  to 
modify  the  judgment  by  deducting  from  the  amount  of  it  the 
sum  of  $1  with  interest  thereon  as  computed  in  the  judgment, 
and,  as  thus  modified,  the  judgment  will  be  affirmed. 

Modified  and  affirmed. 

Ma.  Chief  Justice  Bbantlt  and  Mb.  Justice  Smith  concur 


•  PEW,  Appellant,  v.  JOHNSON,  Respondent. 

(No.  2,360.) 

(Submitted  January  18,  1907.    Decided  Februarj  11,  1907.) 

(88  Pac.  770.) 

Water  Bights — Equity — Evidence — Conveyance  of  Land-^Ap' 
purtenancee — Judgments — Bes  Adjudicata, 

Equity  Cases — Supreme  Court — Trial  de  Novo. 

1.  Under  section  21  of  the  Code  of  Civil  Procedure  as  amended  (Iaws, 
1903,  2d  Extra.  Session,  p.  7),  authorizing  and  requiring  the  supreme 
court  in  equity  cases  to  review  and  determine  aU  questions  of  fact  aris- 
ing upon  the  evidence,  as  well  as  those  of  law,  that  court,  if  it  deems  it 
advisable,  will  in  a  case  wherein  the  title  to  a  water  right  is  sought  to 
be  quieted  and  defendant  enjoined  from  further  interference  therewith, 
disregard  the  questions  presented  upon  alleged  errors  of  the  distriet 
court,  and  dispose  of  the  merits  of  the  appeal  upon  a  review  of  the  evi- 
dence alone. 
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Water  Rights — Evidence — Findings — Adverse  User. 

2.  Evidence  in  an  action  to  quiet  title  to  a  water  right  and  have  de- 
fendant enjoined  from  further  interference  with  it,  which  showed  that 
defendant  and  his  predecessors  had  used  the  water  in  question  for  fortj 
years  in  derogation  of  the  alleged  rights  of  plaintiff  and  his  grantors, 
and  that  defendant  had  not  infringed  upon  any  right  of  plaintiff,  held, 
to  warrant  a  finding  in  favor  of  defendant. 

Same — Conveyance  of  Land — Appurtenances. 

3.  Where  the  father  of  plaintiff  *s  grantor  had  merely  permitted  his 
son  to  use  certain  waters  on  the  lands  conveyed  to  plaintiff,  such  per- 
missive use  by  plaintiff's  grantor  did  not  make  it  appurtenant  to  the 
lands  sold,  and  the  grantee  obtained  no  better  title  to  the  use  ot  it  than 
his  grantor  himself  had. 

Evidence — Testimony  at  Former  Trial — Stenographic  Notes — Identification. 

4.  Where  the  stenographer  who  took  the  testimony  of  a  witness  since 
deceased  was  dead  at  the  time  the  testimony  was  sought  to  be  used, 
and  no  one  could  be  found  who  could  read  the  stenographer's  notes, 
or  testify  to  the  correctness  either  of  the  notes  or  the  transcript,  or  to 
the  fact  that  the  transcript  embodied  the  testimony  of  the  witness  as 
given  at  the  former  trial,  it  was  not  identified  as  required  by  Code  of 
Civil  Procedure,  section  3146,  and  therefore  inadmissible. 

Water  Rights — ^Judgments — ^Who  May  be  Bound  by  Them — Bes  Adjudicate 
— Parties. 

5.  A  plaintiff  in  a  water  right  suit  who,  though  not  technically  a  party 
to  certain  prior  suits  of  the  same  character,  was  so  connected  with  them 
by  his  interest  in  the  result  of  the  litigation  and  his  active  participa- 
tion in  it,  will  be  held  to  be  bound  by  the  judgments  rendeU'ed  in 
such  other  suits. 

Appeal  from  District  Court,  Broadwater  County;  W.  E.  C. 
Stewart,  Judge. 

Action  by  George  H.  Pew  against  S.  S.  Johnson.  Prom  a 
judgment  for  defendant,  and  from  an  order  denying  him  a  new 
trial,  plaintiff  appeals.    AflBrmed. 

Mr,  C.  B.  Nolan,  and  Mr.  C.  E.  Pew,  for  Appellant 

On  the  proposition  that  the  judgment-rolls  in  prior  suits  were 
not  res  adjudicata,  and  therefore  improperly  admitted,  see 
City  of  Spanish  Fork  v.  Hopper,  7  Utah,  235,  26  Pac.  293; 
Throckmorton  v.  Burr,  5  Cal.  400;  Covillaud  v.  Tanner,  7  Cal. 
38;  Wattson  v.  Bowling,  26  Cal.  127;  Williams  v.  Sutton,  43 
Cal.  71.  A  person  not  a  party  to  the  litigation  cannot,  by  ac- 
cepting the  result,  make  such  judgment  res  adjudicata  in  his 
favor  and  preclude  parties  to  the  action  from  objecting  that 
the  judgment  was  not  binding  upon  them.     (24  Am.  &  Eng. 
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Ency.  of  Law,  2d  ed.,  p.  730.)  Judgments  are  only  binding 
upon  parties  and  privies.  (24  Am.  &  Eng.  Ency.  of  Law,  2d 
ed.,  p.  726.)  A  judgment  is  conclusive  as  to  the  questions  of 
fact  in  issue  and  determined.  (24  Am.  &  Eng.  Ency.  of  Law, 
2d  ed.,  p.  765.  See,  also,  Campbell  v.  Rankin,  2  Mont.  369; 
Curtis  V.  Donnell,  3  Mont.  214;  Fredericks  v.  Clark,  3  Mont. 
260;  Meyendorf  v.  Frohner,  3  Mont.  318;  Kleinschmidt  v. 
Binzel,  14  Mont.  54,  43  Am.  St.  Rep.  604,  35  Pac.  460;  Bell  v. 
Memfield,  109  N.  Y.  202,  4  Am.  St.  Rep.  436,  16  N.  E.  55;  Pal- 
mer  v.  McMaster,  8  Mont.  190,  19  Pac.  585 ;  Gray  v.  Dougherty. 
25  Cal.  272;  Herman  on  Estoppel,  sees.  94-111;  Packett  Co,  v. 
Sickles,  5  Wall.  592,  18  L.  Ed.  550;  Moloney  v.  Finnegan,  40 
Minn.  281,  41  N.  W.  979;  Wagner  v.  St.  Peter's  Hospital,  32 
Mont.  215,  79  Pac.  1054;  Webber  v.  Mackey,  31  111.  App.  369; 
Clark  V.  Blair,  14  Fed.  812,  4  McCrary,  311.) 

If  water  is  used  upon  premises  by  the  owner,  and  the  prem- 
ises are  transferred  to  another  at  the  time  when  the  water  is 
so  used,  and  there  is  no  reservation  of  the  water,  in  a  transfer 
thus  made  the  water  thus  used  passes  as  an  appurtenance. 
{Simmons  v.  Winters,  21  Or.  35,  28  Am.  St.  Rep.  727,  27  Pac. 
7;  Wilson  V.  Higbee,  62  Fed.  723;  Ely  v.  Ferguson,  91  Cal. 
187,  27  Pac.  587;  Crooker  v.  Benton,  93  Cal.  365,  28  P^c,  953.) 

Mr.  E.  A.  Carleton,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  determine,  as  between  the  plain- 
tiff and  defendant  the  right  to  the  use  of  the  waters  of  Silver 
creek,  in  Lewis  and  Clark  county. 

Plaintiff  claims  the  right  to  the  exclusive  use  of  one  hundred 
and  sixty-seven  and  one-half  inches,  statutory  measurement,  as 
the  successor  in  interest  of  one  Austin  and  one  Dale,  who,  in  1865, 
settled  upon  adjoining  portions  of  section  29,  township  11,  north 
of  range  3  west,  which  is  traversed  by  said  stream,  and  on  May 
25th  of  that  year  made  a  joint  appropriation  of  water  therefrom 


176  Pew  v.  Johnson.  [Dec.  T.  '06 

and  established  their  right  by  constructing  a  joint  ditch,  thereby 
conveying  the  waters  to  their  respective  premises.  At  the  data 
of  these  settlements  none  of  the  lands  in  that  neighborhood  had 
been  surveyed,  and  Austin  and  Dale  staked  their  claims  expect- 
ing to  make  the  boundaries  conform  to  the  lines  of  the  survey 
when  it  should  be  made.  The  survey  was  made  in  1868  or  1869. 
Three  or  four  other  claims  were  taken  up  along  the  stream  dur- 
ing the  same  year.  Austin  was  highest  up  the  stream.  Dale 
was  next  below  him.  Adjoining  Dale  below,  Austin  staked  a 
claim  for  one  Bean.  Next  came  one  Harold  who  ''took  up"  a 
claim  in  the  winter  of  1865. 

The  evidence  is  somewhat  vague  and  indefinite  as  to  what  por- 
tion of  these  lands  is  now  owned  by  defendant,  for  it  does  not 
distinctly  show  to  what  extent  the  boundaries  as  first  fixed  by 
the  respective  claimants  were  changed  at  the  time  the  survey  was 
made.  It  is  clear,  however,  that  the  defendant  owns  a  portion 
of  the  Bean  and  Harold  lands  as  they  were  originally  staked, 
and,  possibly,  a  part  of  the  Dale  lands.  Next  below  these  claims 
one  Bartlett  made  a  settlement  in  1865.  The  title  to  all  of  these 
lands  afterward  passed  by  patent  from  the  United  States  to  the 
successors  of  these  original  settlers.  At  present  the  plaintiff  is 
the  owner  of  the  southeast  quarter  of  section  30,  and  of  the 
south  half  of  the  northwest  quarter  of  section  29,  none  of  these 
having  been  included  in  the  Austin  or  Dale  settlements.  The 
latter  subdivision  was  acquired  by  the  predecessors  of  plaintiff 
by  deed  from  the  Northern  Pacific  Railroad  Company. 

In  his  complaint  plaintiff  claims  eighty  inches  of  the  Austin 
and  Dale  appropriation  by  mesne  conveyances  to  him  of  the  lands 
last  mentioned,  with  appurtenances,  through  one  J.  R.  Johnson, 
and  the  remaining  eighty-seven  and  one-half  inches  by  mesne 
conveyance  of  a  half  interest  in  the  water  right  through  one 
Kleinschmidt,  who  bought  it  from  Johnson  in  1884,  to  be  used 
on  lands  other  than  any  of  those  mentioned,  belonging  to 
Kleinschmidt.  He  alleges  that  the  defendant  has  for  the  past 
two  years  wrongfully  and  without  right  of  title,  but  under  a 
claim  of  right  thereto,  been  diverting  these  waters  to  his  irrep- 
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arable  damage,  and  asks  that  his  title  be  quieted  and  that  de- 
fendant be  enjoined  from  further  interference  with  them. 

The  defendant  in  his  answer  puts  in  issue  most  of  the  material 
allegations  of  the  complaint.  He  admits,  however,  that  the 
Austin  and  Dale  appropriation  was  made  in  1865  as  alleged,  but 
denies  that  it  ever  consisted  of  more  than  fifty  inches.  He  avers 
that  it  was  made,  to  the  extent  of  one-half  of  it,  for  the  use  and 
benefit  of  the  lands  now  owned  by  the  defendant,  to-wit,  the 
southeast  quarter  of  section  29,  the  same  being  part  of  the  lands 
therein  owned  and  possessed  by  said  Austin  and  Dale.  He 
pleads  and  relies  upon  three  several  judgments  rendered  by  the 
district  court  of  Lewis  and  Clark  county,  adjudicating  the  rela- 
tive extent  and  priorities  of  the  rights  of  the  parties  thereto,  to 
the  use  of  the  waters  of  Silver  creek,  some  of  whom  are  alleged 
to  have  been  predecessors,  respectively,  of  the  plaintiff  and  de- 
fendant, as  prior  adjudications  of  the  rights  here  involved,  and 
a  complete  estoppel  of  the  claim  now  made  by  the  plaintiff.  He 
further  avers  that  he  has  never  at  any  time  used  more  than  one- 
half  of  the  Austin  and  Dale  right,  but  that  he  has  been  using  it 
to  that  extent  and  intends  to  continue  to  do  so,  since  he  is  the 
owner  of  the  right  to  that  extent.  He  alleges  that  he  and  his 
grantors  and  predecessors  in  interest  have,  for  a  period  of  forty 
years  last  past,  and  in  derogation  of  the  alleged  exclusive  right 
of  plaintiff  and  his  grantors,  openly,  notoriously,  continuously 
and  adversely  to  the  plaintiff  and  his  grantors,  used  one-half  of 
the  Austin  and  Dale  right  upon  the  lands  now  owned  by  him. 
Upon  these  allegations  there  was  issue  by  reply. 

It  will  be  noticed  that  the  only  issue  presented  by  the  plead- 
ings is  as  to  the  right  to  the  beneficial  use  by  defendants  of 
twenty-five  inches  of  the  Austin  and  Dale  appropriation.  The 
court  found  this  issue  for  the  defendants,  and  thereupon  entered 
judgment  dismissing  the  action.  This  appeal  is  from  the  judg- 
ment and  an  order  denying  plaintiff's  motion  for  a  new  trial. 

The  court  found,  in  substance,  that  the  judgments  referred  to 
nre  res  adjudicata  as  to  plaintiff's  alleged  cause  of  action;  that 
the  waters  appropriated  through  the  Austin  and  Dale  ditch  were 
Mont.,  VoL  35—12 
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intended  for  use  on  a  portion  of  the  lands  now  owned  by  defend- 
ant; that  no  part  of  them  was  ever  appurtenant  to  the  lands  now 
owned  by  the  plaintiff;  that  Kleinschmidt  had  no  interest  there- 
in which  he  could  convey  to  plaintiff;  and  that,  even  if  the 
predecessors  of  plaintiff  ever  owned  the  exclusive  right  therein, 
the  defendant  and  his  predecessors  had  been  using  them  ad- 
versely to  plaintiff's  alleged  right  for  more  than  forty  years, 
and  hence  defendant  has  an  indefeasible  title  thereto. 

Contention  is  made  that  the  court  erred  in  permitting  to  be 
introduced  in  evidence  the  judgments  referred  to,  for  the  reason 
that  neither  the  plaintiff  nor  any  of  his  predecessors  were  parties 
to  them,  and  for  the  further  reason  that  the  right  here  involved 
was  not  in  issue  in  any  of  the  causes  wherein  they  were  rendered. 
Contention  is  also  made  that  the  court  erred  in  permitting  to 
be  introduced  in  evidence,  over  objection  of  defendant,  a  tran- 
script of  the  stenographic  notes  of  the  testimony  of  one  W.  H. 
Ewing,  deceased,  given  in  the  case  of  Butler  and  Mynderse  v.  S. 
8,  Johnson,  one  of  the  causes  above  referred  to,  for  the  reason 
that  the  controversy  therein  involved  was  not  an  action  between 
the  same  parties  relating  to  the  same  matter. 

It  is  further  contended  that  the  findings  of  the  court  are  not 
supported  by  the  evidence,  and  that  they  in  turn  do  not  support 
the  judgment.  Since  the  statute  (Code  Civ.  Proc,  sec.  21,  as 
amended  by  Act  of  1903  [Session  Laws,  1903,  2d  Extra.  Session, 
p.  7]),  authorizes  and  requires  this  court  in  equity  cases  to  re- 
view all  questions  of  fact  arising  upon  the  evidence  and  deter- 
mine the  same,  as  well  as  questions  of  law,  and  since  the  merits 
of  this  case  can  readily  be  determined  without  the  solution  of 
the  questions  presented  by  the  contentions  of  counsel,  we  forego 
an  examination  of  any  of  them.  Conceding  that  all  the  conten- 
tions made  should  be  sustained,  yet,  upon  the  evidence,  we  think 
the  result  reached  by  the  district  court  was  correct. 

As  stated  above,  the  evidence  as  to  the  boundaries  of  the  orig- 
inal claims  staked  by  Austin,  Dale,  Bean  and  Harold  is  vague 
and  indefinite ;  yet  it  does  lend  support  to  the  conclusion  that  a 
part  of  the  Dale  land  is  now  included  in  that  owned  by  the  de* 
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fendant.  In  any  event,  it  shows  almost  conclusively  that  the 
defendant  owns  what  were  originally  the  Bean  and  Harold 
claims.  It  further  shows  that  the  plaintiff  obtained  his  land 
from  the  patentee  of  the  Austin  lands.  Bach  party  is  therefore 
entitled  to  claim  the  waters  in  question,  but  to  the  extent  only 
that  the  Austin  and  Dale  appropriation  is  shown  to  have  been 
appurtenant  to  his  lands,  or  to  which  he  has  become  vested  with 
the  right  by  a  specific  conveyance;  for  both  claim  under  this 
right  and  no  other. 

The  facts  in  connection  with  this  appropriation  are  these: 
Austin  and  Dale,  soon  after  their  settlement  in  1865,  took  out  a 
common  ditch  from  Silver  creek  and  conveyed  water  therein  to 
their  lands  to  irrigate  their  vegetable  gardens  and  small  areas 
sown  in  grain.  In  neither  case  was  a  greater  area  than  six  or 
eight  acres  cultivated.  It  seems  that  no  part  of  the  Bean  land 
was  cultivated  that  year;  but  the  ditch,  which  was  finished  about 
June  1st,  extended  to  the  east  line  of  the  Dale  place.  The  next 
spring  Harold  and  one  or  two  other  settlers  to  the  east  and  be- 
low joined  with  Austin  and  Dale  in  changing  the  point  of  diver- 
sion farther  up  the  creek.  They  enlarged  the  ditch  and  ex- 
tended it  through  the  Bean  and  Harold  claims  down  to  the  Bart- 
lett  claim.  Thereafter,  by  amicable  arrangement,  the  success- 
ors in  interest  of  Harold  and  Bean,  the  predecessors  of  defend- 
ant, and  the  defendant  used  the  waters  so  diverted  to  the  extent 
of  twenty-five  inches  in  the  cultivation  of  their  land.  At  no 
time,  except  in  the  various  actions  hereinbefore  referred  to,  was 
this  right  questioned ;  and  in  the  latter  two  of  them  the  twenty- 
five  inches  were  awarded  to  defendant.  Indeed,  J.  R.  Johnson, 
who  without  doubt  acquired  the  principal  part  of  the  Austin  and 
Dale  lands  by  patent,  and  through  whom  the  plaintiff  claims  his 
right,  lived  up  to  this  arrangement,  he  and  the  defendant  and  hi» 
predecessors  each  claiming  to  be  the  owner  of  a  half  interest. 
When  the  water  was  plentiful,  each  took  what  he  needed;  when 
it  was  scarce,  they  used  it  alternately.  So  that,  conceding  that 
the  conveyance  of  the  half  interest  by  J.  B.  Johnson  to  Klein- 
schmidt,  and  by  him  to  the  plaintiff,  was  valid  and  sufficient  to 
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convey  that  interest,  still,  looking  to  the  original  appropriation, 
the  method  by  which  defendant's  grantors  acquired  their  interest 
and  the  manner  of  its  use  during  forty  years,  the  defendant  is 
entitled  to  the  use  he  claims;  and,  since  the  evidence  further 
shows  that  he  has  not  transcended  his  claim  in  the  amount  used, 
he  is  not  shown  to  have  infringed  uppn  the  rights  of  plaintiff, 
and  plaintiff's  action  was  therefore  properly  adjudged  to  be 
without  foundation. 

Further,  it  does  not  appear  that  J.  R.  Johnson  ever  questioned 
the  right  of  defendant,  even  after  the  conveyance  by  him  to 
Kleinschmidt  of  the  half  interest.  By  that  conveyance,  which 
was  in  fact  an  exchange  of  rights,  he  obtained  from  Kleinschmidt 
ostensibly  an  interest  in  waters  from  other  sources  which  he 
thereafter  used  upon  his  place. 

Prom  another  point  of  view  the  plaintiff  cannot  recover. 
David  Johnson,  the  grantor  of  plaintiff  of  the  lands  now  owned 
by  him,  was  the  son  of  J.  R.  Johnson.  The  lands  of  the  latter 
were  immediately  to  the  east  and  south  of  David  Johnson's  land. 
The  son  obtained  his  land  from  his  father.  The  remaining  lands 
of  J.  R.  Johnson  were  conveyed  by  him  to  other  parties,  not  in- 
terested here.  As  long  as  David  Johnson  held  his  land,  any  use 
of  water  made  by  him  thereon  was  by  permission  of  his  father; 
and  though  the  Austin  and  Dale  appropriation  may  have  been 
used  by  him,  such  use  of  it  could  not  and  did  not  make  it  appur- 
tenant to  any  of  this  land.  So  that  the  plaintiff,  the  grantee 
of  David  Johnson,  could  obtain  no  better  title  to  the  use  of  it 
as  an  appurtenance  to  David  Johnson's  land  than  had  Johnson 
himself.  Therefore,  from  either  point  of  view,  the  district  court 
reached  the  correct  result. 

We  have  not  so  far  considered  the  deposition  of  Ewing  to 
which  objection  was  made.  This  should  have  been  excluded,  be- 
cause it  was  not  properly  identified.  The  stenographer  who 
,  made  the  transcript  of  it  was  dead ;  and  since  it  appeared  that 
no  one  could  be  found  to  read  his  stenographic  notes  or  to  speak 
as  to  the  correctness  of  them,  or  of  the  transcript,  or  to  the  fact 
that  the  transcript  embodied  the  testimony  of  the  witness  as 
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given  at  the  former  hearing,  it  was  not  brought  within  the  rule 
of  the  statute  authorizing  its  use.  (Code  Civ.  Proc,  sec.  3146; 
Reynolds  v.  Fitzpatrick,  28  Mont.  170,  72  Pac.  510.) 

In  conceding,  for  the  purpose  of  this  case,  the  correctness  of 
the  contention  made  by  counsel  for  appellant  that  the  judgment- 
rolls  were  improperly  admitted,  we  do  not  wish  to  be  understood 
as  expressing  any  opinion  thereon,  further  than  to  say  that  we 
are  inclined  to  think  that,  while  the  plaintiff  was  not  technically 
a  party  to  any  one  of  the  cases  in  which  those  judgments  were 
rendered,  he  was  nevertheless  so  connected  with  them  by  his  in- 
terest in  the  result  of  the  litigation  and  his  active  participation 
therein,  that  he  is  bound  by  them.  From  this  point  of  view, 
the  judgment  of  the  district  court  would  be  justified  upon  the 
consideration  of  those  judgments  alone,  without  reference  to  the 
other  evidence,  which  abundantly  supports  its  conclusion. 

The  judgment  and  order  are  affirmed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 
Rehearing  denied  March  6,  1907. 
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THORNTON  bt  al.,  Respondents,  v.  KAUFMAN,  Appellant.     |f»    m 

35    181) 

(No.  2,345.)  '^     ^^1 

(Submitted  January  12,  1907.    Decided  February  14,  1907.) 
(88  Pac.  796.) 

Mines — Adverse  Claims — Complaint — Sufficiency — Review. 

Mines — Adverse  Claims — Complaint — Sufficiency. 

1.  The  complaint  in  a  suit  to  determine  an  adverse  claim  to  mining 
ground,  under  section  2326  of  the  United  States  Revised  Statutes,  must, 
in  order  to  state  a  cause  of  action,  allege,  among  other  things,  that 
the  adverse  claim  was  filed  in  the  proper  land  office  within  the  sixty 
days  allowed  by  the  statute  after  the  filing  of  application  for  patent. 
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Same. 

2.  Where  it  can  be  ascertained  from  the  face  of  the  record  in  an  ad- 
verse suit  to  a  mining  claim,  that  action  was  brought  within  thirty 
dajs  after  the  filing  of  the  adverse  claim  in  the  proper  land  office,  the 
judgment  will  not  be  reversed  even  though  the  complaint  failed  to  al- 
lege this  fact  in  terms. 

Same — Complaint — Defective  Allegations — Cannot  be  Aided  by  Reply. 

3.  A  complaint  in  an  adverse  suit  to  determine  which  one  of  two 
claimants  is  entitled  to  patent  to  a  mining  claim,  defective  in  that  it 
omitted  to  allege  that  adverse  claim  had  been  filed  in  the  land  office 
within  sixty  days  after  application  for  patent,  could  not  be  aided  by 
allegations  in  a  reply. 

Complaint — Sufficiency — Beview. 

4.  The  question  of  the  sufficiency  of  a  complaint  to  support  the  judg- 
ment may  be  raised  at  any  time  during  the  progress  of  the  case. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeorge  M. 
Bourquin,  Judge. 

Action  by  W.  D.  Thornton  and  others  against  Louis  Kaufman. 
Judgment  for  plaintiifs,  and  defendant  appeals.  Reversed  and 
remanded. 

Mr.  E,  B,  Howell  and  Mr,  John  J.  McHatton,  for  Appellant. 

Mr.  Chas,  Mattison  and  Mr.  M.  J.  Cavanaugh,  for  Respond- 
ents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  to  determine  an  adverse  claim  in 
patent  proceedings  under  section  2326  of  the  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  Stats.  1901,  p.  1430) ;  the 
plaintiffs  claiming  under  a  lode  location  named  the  "Vigilant," 
and  the  defendant  under  a  lode  location  named  the  "Little 
Spring."  The  district  court  found  for  the  plaintiffs.  The  de- 
fendant has  appealed  from  the  judgment.  He  relies  upon  sev- 
eral alleged  errors,  the  principal  one  of  which  is  that  the  com- 
plaint does  not  state  facts  to  constitute  a  cause  of  action,  in 
that  it  is  not  alleged  therein  that  the  adverse  claim  was  filed  in 
the  proper  land  office  within  the  sixty  days  allowed  by  the  stat- 
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nte,  or  that  the  action  was  brought  within  the  thirty  days  after 
the  filing  of  the  adverse  claim. 

In  the  case  of  Mattingly  v.  Lewisohn,  8  Mont.  259,  19  Pac.  310, 
decided  by  the  territorial  supreme  court  in  1888,  it  was  first 
declared  in  this  jurisdiction  that  the  allegations  referred  to  are 
substantial  facts,  which  must  be  alleged  by  the  plaintiff  in  order 
to  warrant  a  recovery.  The  theory  entertained  by  that  court 
was  that,  whether  the  action  assumed  the  form  of  a  suit  in  eject- 
ment or  to  quiet  title,  the  purpose  was  to  determine  which  of  the 
claimants  was  entitled  to  a  patent,  and,  in  order  to  make  the 
judgment  effective,  it  must  be  based  upon  a  complaint  the  alle- 
gations of  which  would  show  facts  justifying  the  entftrtainment 
of  the  action  and  the  rendition  of  the  particular  judgment  or  de- 
cree. This  rule,  it  was  also  thought,  would  promote  harmony  of 
action  between  the  local  courts  and  the  officers  of  the  United 
States  Land  Department  {Hopkins  v.  Butte  Copper  Co.,  29 
Mont.  390,  74  Pac.  1081,  and  cases  cited.)  The  rule  thus  estab- 
lished has  been  uniformly  approved  and  followed  by  this  court, 
as  is  shown  by  the  following  cases :  McKay  v.  McD&iigal,  19  Mont. 
488,  48  Pac.  988;  Murray  v.  Polglase,  23  Mont.  401,  59  Pac.  439; 
Hopkins  v.  Butte  Copper  Co.,  supra. 

So  well  recognized  was  the  rule  that,  upon  the  adoption  of  the 
Code  of  Civil  Procedure  in  1895,  the  legislature  recognized  the 
distinction  between  ordinary  actions  to  determine  adverse  claims, 
authorized  by  section  1310  of  the  Code  of  Civil  Procedure,  which 
had  theretofore  been  in  force  in  this  jurisdiction,  and  adverse 
claims  to  determine  the  right  of  the  contestants  to  a  patent,  by 
the  adoption  of  section  1322  of  the  same  Code,  which  applies 
especially  to  adverse  claims  in  patent  proceedings,  and  seems  to 
contemplate  a  special  action,  equitable  in  its  nature.  This  sec- 
tion, however,  has  not  changed  the  rule  of  pleading  established 
by  the  cases  referred  to  {Hopkins  v.  Butte  Copper  Co.,  supra)  ^ 
and  the  fact  of  the  filing  of  the  claim  in  the  land  office  within 
the  prescribed  time  and  the  bringing  of  the  action  within  the 
prescribed  limitation  must  be  alleged,  or  the  complaint  will  not 
support  the  judgment. 
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We  are  aware  of  the  fact  that  in  other  jumdictions,  as  Colo- 
rado and  Arizona,  a  different  rule  prevails;  yet  we  do  not  feel 
inclined  at  this  late  day  to  overturn  the  established  practice  by 
overruling  the  cases  decided  by  our  own  court. 

In  Murray  v.  Polglase,  supra,  it  is  said:  "Doubtless,  if  the 
complaint  contained  allegations  sufficient  in  other  respects,  the 
court  would  judicially  know  whether  the  suit  were  brought  with- 
in thirty  days  after  the  filing  of  the  adverse  claim ;  but,  in  any 
event,  the  fact  must  appear  from  the  face  of  the  record."  In 
this  case  it  does  appear  that  the  suit  was  brought  within  thirty 
days  after  the  filing  of  the  adverse  claim  in  the  land  office,  and, 
if  this  were  the  only  defect  found  in  the  complaint,  we  should 
not  feel  disposed  to  reverse  the  judgment  on  that  account.  But 
the  complaint  fails  entirely  to  state  that  the  adverse  claim  was 
filed  in  the  land  office  within  the  time,  and  that  the  patent  pro- 
ceedings were  stayed  pending  the  determination  of  the  adverse 
suit.  Under  the  rule  of  the  cases  cited,  it  must,  therefore,  be 
held  to  be  insufficient. 

Counsel  for  respondents  contend,  however,  that  the  decision 
and  judgment  of  the  court  cures  the  defects  in  the  complaint, 
and  that  the  judgment  ought  to  be  allowed  to  stand,  especially  so 
since  the  replication  contains  both  the  allegations  lacking  in  the 
complaint.  The  reply  to  this  is  that  under  the  rules  of  pleading 
the  replication  is  responsive  to  the  new  matter  or  counterclaim 
alleged  in  the  answer,  and,  while  its  allegations  may  in  a  par- 
ticular instance  aid  the  answer,  they  may  not  in  any  case  aid  the 
complaint.  This  was  the  rule  at  the  common  law,  as  it  is  also 
under  the  Code.  (Bliss  on  Code  Pleading,  sec.  437;  Potts  v. 
Hartmcm,  101  Ind.  359;  McMahill  v.  Jenkins,  69  Mo.  App.  279; 
Brown  v.  Colie,  1  E.  D.  Smith  (N.  T.),  265;  Webb  v.  Bidwell, 
15  Minn.  479  (Gil.  394) ;  Durbin  v.  Fisk,  16  Ohio  St.  533;  Lilli- 
enthal  v.  Hotaling  Co.,  15  Or.  371,  15  Pac.  630.) 

The  complaint  not  being  aided  by  the  reply,  the  omission  to 
state  therein  facts  essential  to  make  out  a  cause  of  action  isr 
not  cured  by  the  decision  and  judgment,  and  the  question  of  its 
sufficiency  may  be  presented  at  any  time  during  the  progress  of 
the  case.     (Code  Civ,  Proc,  sec.  685.) 
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Since  this  coDclusion  requires  a  reversal  of  the  judgment,  it  is 
not  necessary  to  notice  the  other  assignments  of  error. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Beversed  and  remanded. 

Mb.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 

Eehearing  denied  March  21,  1907. 


In  re  KLEIN'S  ESTATE.    KLEIN  et  al.,  Appellants,  v. 
FRASEB  ET  AL.,  Respondents. 

(No.  2,349.) 

(Submitted  January  19,  1907.    Decided  February  14,  1907.) 

(88  Pac.  798.) 

Prohate     Proceedings — Wills — Interpretation — Distribution     of 
Estate — Beneficiaries — Appeal — Executors — Law  of  the  Case. 

Probate  Proceedings — ^New  Trial — Appeal — Review. 

1.  In  a  proceeding  had  to  determine  the  rights  of  a  large  number  of 
persons  claiming  to  be  legatees  under  a  will,  and  where  the  executor 
and  certain  of  the  claimants,  adjudged  to  be  entitled  to  share  in  the 
distribution  of  the  estate,  moved  for  a  new  trial  of  the  issues  found  in 
favor  of  certain  other  claimants,  held,  that,  under  section  2841  of  the 
Code  of  Civil  Procedure  the  aggrieved  parties  may  move  for  a  new 
trial  and  appeal  from  an  adverse  ruling,  and  that  the  argument  that 
on  account  of  the  complications  likely  to  arise  in  the  district  court  if 
a  retrial  of  part  of  the  issues  were  granted,  the  supreme  court  should 
not  review  the  order  refusing  a  new  trial,  is  of  no  merit. 

Same— Appeal — Judgments  or  Orders. 

2.  Under  subdivision  3  of  section  1722,  Code  of  Civil.  Procedure,  as 
amended  (Laws,  1899,  p.  146),  an  appeal  may  be  taken  from  a  part 
of  an  order  or  judgment  decreeing  certain  persons  to  be  entitled  to 
share  in  the  distribution  of  an  estate  under  a  will,  such  an  order  not 
being  a  ''final"  judgment. 

Same— Appeal — ^From  "Part**  of  Judgment — ^Law  of  the  Case. 

3.  Where  a  motion  to  dismiss  the  appeal  of  an  executor  and  certain 
legatees  from  that  portion  of  a  ''judgment^"  rendered  in  a  {>roceed- 
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ing  had  ander  sections  2840-2842  of  the  Code  of  Civil  Procedure,  de- 
claring certain  other  claimants  to  be  also  entitled  to  share  in  the  distribu- 
tion of  an  estate  under  a  will,  based  on  the  ground  that  an  appeal  does 
not  lie  from  a  part  thereof,  was  denied  upon  consideration  of  exhaustive 
briefs  of  counsel,  the  determination  of  the  question  will  be  deemed'  the 
law  of  the  case  on  its  submission  on  the  merits. 
Same — Appeal — Denial  of  Motion  to  Dismiss — ^Law  of  the  Case. 

4.  The  denial  of  a  motion  to  affirm  an  order  of  the  district  court,  in 
a  proceeding  under  sections  2840-2842  of  the  Code  of  Civil  Procedure, 
refusing  a  new  trial  to  an  executor  and  certain  of  the  legatees  under 
a  will,  of  the  issues  found  in  favor  of  a  number  of  other  claimants 
to  shares  of  an  estate,  wh\ch  motion  was  based  on  the  grounds  that  the 
notice  of  intention  to  move  for  a  new  trial  had  not  been  served 
on  all  the  parties  interested,  that  the  notice  was  joint  and  several,  and 
that  the  executor  was  one  of  the  moving  parties,  whereas  he  has  not 
the  right  of  appeal,  will  be  considered  the  law  of  the  case,  as  to  the 
reasons  urged  in  the  motion,  upon  final  determination  upon  the  merits. 

Appeal — Nonconflicting    Evidence — Considered    as    Agreed    Statement    of 
Facts. 

5.  Where  no  substantial  conflict  exists  in  the  evidence,  the  case  will 
be  considered  on  appeal  as  one  based  upon  an  agreed  statement  of 
facts  and  treated  as  one  presenting  for  decision  questions  of  law  only. 

Probate  Proceedings — Wills — Construction. 

6.  A  testator,  at  the  time  of  making  his  will,  was  a  member  of  two 
firms  of  G.  &  K.  At  the  time  of  his  death  he  was  a  member  of  a  firm 
and  a  corporation  of  the  same  name.  Among  others,  the  will  contained 
the  provisions  that  *  *  each  one  of  the  employees  of  the  firm  of  G.  &  K. 
who  shall  have  been  in  the  employ  of  the  said  firm  one  year  or  more 
previous  to  my  decease"  should  be  entitled  to  receive  $1,000.  Held, 
that  the  testator  did  not  use  the  expression  "firm"  in  its  technical 
sense,  but  as  an  equivalent  of  G.  &  K.,  the  firm  and  corporation. 

Same — Wills — Construction — * '  Employees. ' ' 

7.  Where  a  testator  provided  in  his  will  that  all  employees  of  a  firm 
of  which  he  was  a  member,  who  should  have  been  in  its  employ  for  one 
year  or  more  previous  to  his  decease,  should  receive  a  specified  sum, 
only  those  who  were  actually  in  such  employ  at  the  time  of  testator's 
death  and  had  been  continuously  for  one  year  immediately  prior  there- 
to, were  entitled  to  take  under  this  clause,  and  not  those  who  at  any 
time  had  served  the  house  for  one  year  but  had  left  its  employ  prior 
to  the  death  of  the  testator. 

Same — ^Wills — Execution — Competency  of  Witnesses. 

8.  Under  Civil  Code,  section  1727,  providing  that,  where  the  subscrib- 
ing witnesses  to  a  will  are  competent  at  the  time  of  attesting  its  ex- 
ecution, their  subsequent  incompetency  does  not  prevent  the  probate 
of  the  will,  and  section  1729,  providing  that' all  gifts  made  in  the  will 
to  a  subscribing  witness  thereto  are  void,  etc.,  a  beneficiary  under  a 
win  may  be  a  competent  subscribing  witness;  the  question  of  his  com- 
petency having  reference  in  point  of  time  to  the  date  of  the  attesta- 
tion of  the  will. 

Same — Wills — Subscribing  Witnesses — ^Beneficiaries. 

9.  One  who  was  a  necessary  subscribing  witness  to  a  will  cannot  take 
as  a  beneficiary  under  it.     (Civ.  Code,  sec.  1729.) 

Same — ^Wills — Construction — '  *  Employees. ' ' 

10.  A  person  who,  for  labor  performed  for  a  mercantile  firm  in  sew- 
ing hydraulic  hose  was  paid  by  the  piece  and  was  not  constantly  en- 
gaged at  such  work,  but  only  as  occasion  required,  was  not  an  "em- 
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ployee"  in  the  sense  in  which  that  term  was  used  in  a  will,  made  hj  a 
member  of  the  firm,  providing  that  all  employees  who  had  been  in  its 
employ  for  one  year  or  more  previous  to  testator '■  death  should  receive 
a  specified  sum  of  money. 
Same. 

11.  Nor  was  a  person  entitled  to  take  under  the  provision  of  the  will 
set  out  in  the  foregoing  paragraph,  who  ceased  to  be  a  regular  em- 
ployee of  the  firm  five  years  before  the  will  was  executed,  but  who 
occasionally  afterward  helped  in  the  store  of  the  firm  whenever  his  as- 
sistance was  needed,  who  made  outside  collections  and  was  occasionally 
sent  to  other  parts  of  the  state  to  transact  odd  matters  of  business, 
when  expenses  and  transportations  were  furnished  him,  and  who  later 
became  secretary  and  manager  of  a  live  stock  company,  in  which  the 
firm  was  interested,  at  an  annual  salary  of  $2,000  besides  expenses. 

Same — Wills — Construction — ^Residuary  Legatees. 

12.  A  testator  in  his  will  bequeathed  to  each  employee  who  had  been  in 
the  employ  of  a  firm,  of  which  the  testator  was  a  member,  for  one  year 
or  more  previous  to  his  death,  $1,000.  Considerable  bequests  were  also 
made  to  "the  two  daughters"  of  a  sister  and  to  "the  son"  of  another, 
as  also  to  "the  widow"  of  a  brother.  None  of  these  legatees  were 
designated  by  name.  The  residuary  clause  provided  that  all  the  re- 
mainder of  the  estate  should  be  divided  pro-ratably  between  the  bene- 
ficiaries named  in  the  will.  Held,  that  the  employees  entitled  to  take 
under  the  former  clause,  although  not.  designated  specifically  by  name, 
should  also  take  their  pro  rata  share  under  the  clause  disposing  of  the 
residue  of  the  estate. 

Appeal  from  Districi  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 

Proceedings  by  Jacob  Klein,  executor  of  the  estate  of  Henry 
Klein,  deceased,  and  others,  against  R.  A.  Fraser  and  others,  to 
determine  the  persons  entitled  to  distribution  under  the  will  of 
decedent.  From  an  order  determining  the  persons  entitled  to 
distribution,  and  from  an  order  denying  a  new  trial  of  the  issues, 
plaintiffs  appeal.    Modified. 

Mr.  Albert  /.  Loeb,  for  Appellants. 

The  policy  of  the  law  under  the  modem  English  statute  of 
wills  and  under  statutes  in  most  of  the  states  of  this  country 
is  that  where  an  attesting  witness  to  a  will  was  at  the  same  time 
a  legatee  or  devisee,  he  should  be  competent  as  a  witness  to 
prove  the  will,  but  the  legacy  or  devise  to  him  should  be  void. 
{Holdfast  V.  Dowsen,  1  W.  Black.  17;  Doe  v.  Mills,  1  M.  &  Rob. 
288,  42  Rev.  Rep.  795;  Wigan  v.  Rowland,  11  Hare,  157,  21  Eng. 
L,  &  Eq.  132;  Iw  re  Trotter,  [1899]  1  Ch.  764;  Ryan  v.  Devereux, 
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26  U.  C.  Q.  B.  100.  See  Clark  v.  Hoskins,  6  Conn.  106;  Fortune 
V.  Buck,  23  Conn.  1;  Elliot  v.  Brent,  6  Mackey  (D.  C),  98; 
Jones  V.  HabersJiam,  63  Ga.  146 ;  Harp  v.  Parr,  168  111.  473,  48 
N.  E.  113;  Fisher  v.  Spence,  150  111.  253,  41  Am.  St.  Rep.  360, 
37  N.  E.  314;  Hawkins  v.  Hawkins,  54  Iowa,  445,  6  N.  W.  699; 
Finegan  v.  Tkeisen,  92  Mich.  178,  52  N.  W.  619 ;  High,  Appellant, 
2  Doug.  (Mich.)  528;  Rucker  v.  Lambdin,  12  Smedes  &  M.  230; 
Miltenberger  v.  Miltenberger,  78  Mo.  27 ;  Orimm  v.  Tittman,  113 
Mo.  56,  20  S.  W.  664;  Hodgman  v.  Kittredge,  67  N.  H.  254,  68 
Am.  St.  Rep.  661,  32  Atl.  158;  Matter  of  Owen,  48  App.  Div.  507, 
62  N.  T.  Supp.  919;  Matter  of  Brown,  31  Hun,  166,  66  How.  Pr. 
289;  Du  Bois  v.  Brown,  1  Dem.  (N.  T.)  325;  Smith's  Estate, 
Tuck.  (N.  T.)  83;  McDonough  v.  Loughlin,  20  Barb.  (N.  Y.) 
238;  Sharpsteen  v.  TiOov,  3  Cow.  (N.  Y.)  653;  Jackson  v.  Den- 
niston,  4  Johns.  (N.  Y.)  311;  McLean  v.  J^Mioift,  72  N.  C.  70; 
Boone  v.  Lcww,  103  N.  C.  40,  14  Am.  St.  Itep.  783,  9  S.  B.  644; 
Vrooman  v.  Powers,  47  Ohio  St.  194,  24  N.  E.  267,  8  L.  R.  A. 
39 ;  Nixon  v.  Armstrong,  38  Tex.  296 ;  Fowler  v.  Stagner,  55  Tex. 
393;  Gamble  v.  Butchee,  87  Tex.  643,  30  S.  W.  861;  Clark  v. 
Clark,  54  Vt.  489;  Croft  v.  Cro/f,  4  Qratt.  (Va.)  103;  Clark  v. 
Miller,  65  Kan.  726,  68  Pac.  1071;  Schouler  on  Wills,  sees.  23, 
357;  Bigelow  on  Law  of  Wills,  pp.  50,  104;  Underhill  on  Wills, 
sees.  82,  193.)  It  will  be  seen  from  the  foregoing  authorities 
that  under  the  circumstances  the  bequest  to  Eraser  cannot  be 
maintained. 

One  who  was  not  in  the  employ  of  Qans  &  Klein,  either  the 
firm  or  the  corporation,  at  the  time  of  the  death  of  Henry  Klein, 
could  not  take  under  the  eleventh  clause  of  the  will.  (Underhill 
on  Wills,  sec.  604 ;  12  Encyclopedia  of  Laws  of  England,  p.  683 ; 
In  re  Beyon  v.  Grieve,  53  L.  J.  Ch.  1165,  51  L.  T.  116,  32  Week. 
Rep.  871;  Darlow  v.  Edwards,  1  Hurl.  &  C.  547,  32  L.  J.  Ex. 
51 ,  9  Jur.,  N.  S.,  336 ,  6  L.  T.  905 ,  10  Week.  Rep.  700— Ex.  Ch. ; 
In  re  Marcus  v.  Marcus,  56  L.  J.  Ch.  830,  57  L.  T.  399.)  One 
who  is  engaged  to  render  services  in  a  particular  transaction  is 
not  an  ** employee."  The  word  implies  continued  service,  and 
excludes  those  employed  for  a  single  transaction.     {Frick  Co,  v. 
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Norfolk  etc.  B.  Co.,  86  Fed.  725,  738,  32  C.  C.  A.  31  (citing 
Louisville  etc.  B.  Co.  v.  Wilson,  138  U.  S.  501,  11  Sup.  Ct.  405, 
34  L.  Ed.  1023 ;  Clark  v.  Renninger,  89  Md.  66,  42  Atl.  928,  929, 
44  L.  R.  A.  278;  15  Cyc.  1021;  Chillcot  v.  Bromlexj,  12  Ves.  104; 
Thrupp  V.  Collett,  26  Beav.  147 ;  Metcalf  v.  Sweeney,  17  R.  I. 
213,  33  Am.  St.  Rep.  864,  21  Atl.  365.) 

Englebrecht  did  his  work  as  a  contractor  and  not  as  an  em- 
ployee. Contractors  who  have  entire  control  of  the  work  to  be 
done,  and  were  in  no  way  subject  to  the  control  or  direction  of 
the  person  with  whom  they  contracted,  while  performing  the 
work  they  contracted  to  do  for  them,  are  not  employees.  {In 
re  Cortland  Mfg.  Co,,  45  N.  T.  Supp.  630,  21  Misc.  Rep.  227; 
Farmer  v.  St.  Croix  P.  Co.,  117  Wis.  76,  98  Am.  St.  Rep.  914, 
93  N.  W.  830;  Lang  v.  Simmons,  64  Wis.  525,  25  N.  W.  650; 
Campfield  v.  Lang,  25  Fed.  128 ;  Lehigh  C.  <fe  N.  Co.  v.  Central  B. 
Co.,  29  N.  J.  Eq.  252.) 

The  death  of  Herman  Gans  in  September,  1901,  dissolved  the 
partnership  of  three.  This  is  an  elementary  principle  of  the 
law  of  partnership.  There  was  neither  in  contemplation  of  law 
nor  in  fact  a  partnership  of  Qans  &  Klein,  of  three,  as  it  existed 
in  July,  1896,  after  the  death  of  Herman  Qans.  (22  Am.  & 
Eng.  Ency.  of  Law,  199 ;  Louis  v.  Elfelt,  89  Cal.  547,  26  Pac. 
1095;  Mont.  Civ.  Code,  sec.  3290.)  After  September  3,  1901, 
when  Louis  Qans,  Henry  Klein  and  Alice  M.  Qans,  the  executrix 
of  the  will  of  Herman  Qans,  continued  business  in  law  and  in 
fact,  a  new  partnership  was  formed,  and  a  new  firm  of  Qans  & 
Klein,  consisting  of  three,  Alice  M.  Qans,  Louis  Qans  and  Henry 
Klein,  composing  the  same.  {Pitkin  v.  Pitkin,  7  Conn.  314,  18 
Am.  Dec.  Ill;  Mattison  v.  Famham,  44  Minn.  95,  46  N.  W.  347; 
Hoard  v.  Clum,  31  Minn.  186,  17  N.  W.  275;  McGrath  v.  Cowen, 
57  Ohio  St.  385,  49  N.  E.  338;  Wilcox  v.  Derickson,  168  Pa.  St. 
331,  31  Atl.  1080.) 

On  September  24, 1902,  the  then  firm  of  Qans  &  Klein,  consist- 
ing of  three,  conveyed  all  its  assets  to  the  corporation  of  Qans 
&  Klein.  On  this  date  all  partnerships  of  three  were  dead, 
both  in  law  and  as  a  fact.    There  never  was  a  partnership  of 
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three  of  Qans  &  Klein  after  September  24,  1902.  The  bequest 
was  to  the  employees  of  the  firm  of  Qans  &  Klein.  In  1896 
Henry  Klein  used  the  words  ''firm  of  Gans  &  Klein,"  as  mean- 
ing the  employees  of  the  firm,  whether  the  firm  of  two  or  the 
firm  of  three,  as  it  then  existed,  and  there  not  having  been  any 
employees  of  the  firm  of  three  at  the  date  of  his  death,  it  can 
only  now  refer  to  those  left  in  the  employment  of  either  one  of 
the  firms  to  which  the  will  referred  in  1896.  As  to  meaning  of 
"firm,"  see  Bolckow  v.  Foster,  25  Grant's  Ch.  476;  Ryder  ▼. 
Wilcox,  103  Mass.  28;  Dtincan  v.  Tombeckbee  Bank,  4  Port. 
(Ala.)  184;  McCosker  v.  Bank,  84  Md.  292,  35  Atl.  935,  936; 
Stewart  v.  Katz,  30  Md.  334.  All  words  are  to  be  understood  ac- 
cording to  their  meaning  at  the  time  and  place  of  writing  them. 
(C!ode  Civ.  Proc,  sec.  3136;  In  re  Pearsons,  99  Cal.  34,  33  Pac. 
751;  Mont.  Civ.  Code,  sec.  1771;  Swenson's  Estate,  55  Minn.  300, 
56  N.  W.  1115;  Quick  v.  Quick,  21  N.  J.  Eq.  13;  In  re  March,  27 
Ch.  Div.  166,  54  L.  J.  Ch.  143,  51  L.  T.  380.)  Words  are  pre- 
sumed to  be  used  in  their  ordinary  sense.  (Rood  on  Wills, 
431,  citing  Wigram  on  Wills,  58;  Adams  v.  Jones  (1900),  176 
Mass.  185,  57  N.  E.  362;  Eoope's  Appeal  (1869),  60  Pa.  220, 
100  Am.  Dee.  563;  Bedford's  Appeal  (1861),  40  Pa.  18; 
Edgerly  v.  Barker  (1891),  66  N.  H.  434,  31  Atl.  900,  28  L.  E. 
A.  328;  Lee  v.  Baird  (1903),  132  N.  C.  755,  44  S.  E.  605;  Brett 
V.  Donaghe  (1903),  101  Va.  786,  45  S.  E.  324.) 

Technical  terms  are  to  be  understood  in  their  technical  sense, 
(Rood  on  Wills,  432,  citing:  Perrin  v.  Blake  (1771),  Har.  Law 
Tr.  489,  10  Eng.  Rul.  Cas.  689,  Thomp.  Cas.  1;  Hodgson  v. 
Ambrose  (1780),  1  Doug.  337,  Abbott,  688;  Miller  v.  Worrall 
(1900),  62  N.  J.  Eq.  776,  90  Am.  St.  Rep.  480,  48  Atl.  586; 
Leathers  v.  Oray  (1888),  101  N.  C.  162,  9  Am.  St.  Rep.  30,  7 
S.  E.  657 ',  Keteltas  v.  Keteltas  (1878),  72  N.  Y.  312,  28  Am.  Rep. 
155;  Sims  v.  Conger  (1860),  39  Miss.  231,  77  Am.  Dec.  671; 
Estate  of  Reiiihardt  (1887),  74  Cal.  365,  368,  16  Pac.  13.) 

The  act  of  Henry  Klein  in  creating  the  corporation  of  Gans 
&  Klein  ipso  facto  amounted  to  a  revocation  of  the  legacy  to  the 
employees  of  the  firm  of  three,  inasmuch  as  by  that  act  he  put 
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the  firm  of  three  out  of  existence.  {Lansing  v.  Haynes,  95  Mich. 
16,  85  Am.  St.  Rep.  545,  54  N.  W.  699;  Baacke  v.  Baacke,  50 
Neb.  22,  69  N.  W.  303.)  A  legacy  or  devise  to  a  corporation 
or  association  will  lapse  where  the  beneficiary  has  ceased  to  exist 
before  the  death  of  the  testator.  {In  re  Rymer,  [1895]  1  Ch. 
19,  12  Rep.  22;  Fisk  v.  Attorney  General,  L.  R.  4  Eq.  521; 
In  re  Ovey,  29  Ch.  Div.  560;  NeilVs  Estate  (CaL),  Myr.  Prob. 
79;  Crum  v.  Bliss,  47  Conn.  592;  Brooks  v.  Belfast,  90  Me.  318, 
38  Atl.  222;  Merrill  v.  Hayden,  86  Me.  133,  29  Atl.  949;  New 
Orleans  v.  Ear  die,  43  La.  Ann.  251,  9  South.  12.) 

The  respondents  are  not  entitled  to  interest.  {Estate  of 
James,  65  Cal.  25,  2  Pac.  494.) 

Men  know  that  their  wills  are  not  to  take  effect  until  they 
die,  and  they  make  them  for  the  purpose  of  fixing  the  distribu- 
tion of  property  from  that  moment.  {Applegate  v.  Smith,  31 
Mo.  167 ;  Campbell  v.  Rawden,  18  N.  T.  412 ;  Walker  v.  William- 
son, 25  Qa.  549 ;  Morse  v.  MaCrum,  22  Or.  236,  29  Pac.  615,  30 
Pac.  73 ;  Canfield  v.  Bostwick,  21  Conn.  550 ;  Oold  v.  Judson,  21 
Conn.  616;  Jette  v.  Picard,  4  Or.  296;  1  Redfield  on  Wills,  7-9, 
210;  1  Jarman  on  Wills,  286,  287.) 

The  executor  has  the  right  to  appeal  in  this  proceeding  inde- 
pendent of  the  other  appellants.  {In  re  Phillips'  Estate,  18  Mont. 
311,  45  Pac. 1 222;  In  re  Davis'  Estate,  27  Mont.  240,  241,  70  Pac. 
721.)  An  examination  of  the  order  appealed  from  will  show  that 
the  estate  is  not  in  a  condition  for  final  distribution;  that  the 
assets  have  not  been  converted  into  money;  that  the  accounts  of 
the  executor  have  not  been  settled,  and  the  executor  has  the 
right  to  move  for  a  new  trial  or  appeal.  {State  ex  reL  Leyson 
V.  District  Court,  26  Mont.  378,  68  Pac.  411 ;  Estate  of  Kelley, 
63  Cal.  106;  Estate  of  Mitchell,  121  Cal.  391,  53  Pac.  810;  Estate 
of  Murphy,  145  Cal.  464,  78  Pac.  960;  In  re  Phillips'  Estate,  18 
Mont.  311,  45  Pac.  222;  In  re  Davis'  Estate,  27  Mont.  240,  241, 
70  Pac.  721;  /n  re  Welch's  Estate,  106  Cal.  427,  58  Am.  St.  Rep. 
188,  39  Pac.  805;  In  re  Smith's  Estate,  117  Cal.  505,  49  Pac.  456; 
In  re  Heydenfeldt's  Estate,  117  Cal.  553,  49  Pac.  713.) 
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Mr,  Wm.  T.  Pigoit,  for  Respondents  Fraser,  Smith,  McKusick, 
Hoepfner,  Damon,  Oraiff,  Merdian  and  Oans. 

Fraser  was  not,  at  the  time  the  will  was  made,  in  the  class 
mentioned  in  the  eleventh  clause,  and  was  therefore  not  at 
that  time  a  legatee  or  interested  as  a  beneficiary.  The  class  so 
provided  for  had  then  no  existence,  and  did  not  spring  into  being 
until  Klein's  death.  He  was,  therefore,  a  competent  witness  to 
the  will.  {Doe  d.  Hindson  v.  Hersey,  4  Barn's  Ecc.  Law,  27; 
Bograve  v.  Winder,  2  Ves.,  Jr.,  633;  Sears  v.  Dillingham,  12 
Mass.  357;  30  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  604,  and  notes, 
18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  737,  738,  and  cases  cited  in 
notes.)  The  interest  that  will  disqualify  an  attesting  witness 
must  be  present,  certain,  and  vested  at  the  time  the  will  was 
made.  {In  re  Will's  Estate,  67  Minn.  335,  69  N.  W.  1090; 
HoWs  Will,  56  Minn.  33,  45  Am.  St.  Rep.  434,  57  N.  W.  220, 
22  L.  R.  A.  481.)  Unless  Fraser  was  interested  as  a  legatee  or 
devisee  at  the  time  the  will  was  made,  he  was  entitled  to  take 
under  the  eleventh  clause. 

Klein  is  conclusively  presumed  to  have  known  the  law,  and 
to  have  ordered  his  affairs  with  reference  to  it.  The  courts 
must  indulge  the  irrebuttable  presumption  that  Klein  was  aware 
of  section  1729  of  the  Civil  Code.  Knowing  of  the  existence  of 
that  statute,  Klein  must  also  have  known  that  if  the  class  cre- 
ated by  clause  11  embraced  employees  who  had  already  served 
one  year,  Fraser,  being  an  attesting  witness,  could  not  take 
under  that  clause.  Did  Klein  intend  to  cut  Fraser  off  from  any 
possibility  of  receiving  a  legacy  under  that  clause!  The  judicial 
expositor  must  put  himself  in  the  position  of  the  testator  at  the 
time  the  wiU  was  made.  {In  re  Fair's  Estate,  132  Cal.  523, 
84  Am.  St.  Rep.  70,  64  Pac.  1006.) 

The  distinction  which  differentiates  Fraser 's  situation  from 
that  of  one  who  is  specifically  named  or  mentioned  in  the  will, 
is  broad.  If  Fraser  had  been  pointed  out  or  mentioned  as  a  leg- 
atee, then,  of  course,  bequests  to  him  would  be  void.  This  is 
illustrated  in  Carr  v.  Smith,  25  App.  Div.  214,  49  N.  T.  Supp. 
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351,  and  in  Matter  of  Brawn,  28  Misc.  Eep.  273,  59  N.  T.  Supp. 
844.  Klein,  however,  left  the  question  of  the  identification  of 
the  legatees  to  the  uncertainties  of  the  future. 

Appellants  contend  that  such  of  these  respondents  as  were 
actually  employees  of  the  corporation  **Gans  &  Klein"  at  Helena 
at  the  time  E^lein  died,  and  had  been  such  employees  for  the 
year  next  before  that  day,  cannot  take  under  the  eleventh  clause, 
for  the  sole  reason  that  the  word  ''firm'*  appears  before  the 
words  "of  Qans  and  Klein." 

Their  position  is  that  Klein  intended  employees  of  that  con- 
cern or  association  "Qans  &  Klein"  which,  rigidly  applying  tech- 
nical rules  (apices  juris)  and  definitions  familiar  only  to  mem- 
bers of  the  legal  profession  (and  not  to  all  of  them),  consti- 
tuted a  copartnership  firm,  should  receive  his  bounty;  and  that 
he  did  not  intend  that  employees  (his  daily  associates  for  years) 
of  the  corporation  or  corporate  firm  "Gans  &  Klein"  should 
receive  anything  under  the  eleventh  clause. 

In  the  interpretation  of  a  will  the  cardinal  rule  is  that  the  in- 
tention of  the  testator,  as  gathered  from  the  whole  instrument, 
must  control,  and,  in  ascertaining  such  intention,  the  relation  of 
the  testator  to  those  asserting  rights  as  beneficiaries,  and  the  cir- 
cumstances existing  at  the  time  the  will  was  made,  should  be 
taken  into  consideration.  (Civ.  Code,  sees.  1770,  1771,  1777, 
1781,  1793,  1801;  Penny  v.  Christmas,  7  Eob.  (La.)  481;  Black- 
well  V.  Blackwell,  15  N.  J.  L.  386 ;  Edwards  v.  Bibb,  43  Ala.  666.) 

The  word  "firm"  has  not  necessarily  the  exclusive  meaning  of 
"copartnership."  It  may,  and  often  does,  mean  a  corporation, 
or  a  joint  stock  company,  or  other  concern,  the  members  of 
which  are  jointly  or  commonly  engaged  in  some  business  enter- 
prise. The  words  "firm  of  Gans  &  Klein"  used  in  the  eleventh 
clause  are,  under  the  facts,  neither  more  nor  less  than  the  words 
"Gans  &  Klein."  The  purpose  was  to  identify.  The  word 
"firm"  neither  adds  to  nor  subtracts  from  the  force  and  effect 
which  the  eleventh  clause  would  have  after  the  elimination  of 
that  word.  "Firm"  is  superfluous;  it  was  used  simply,  but  un- 
necessarily, as  a  means  of  identifying  "Gans  &  Elein,"  in  whose 
Moat.,  Vol.  35—13 
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employ  the  persons  must  be  if  they  are  to  take  under  that  clause. 
'Klein  attached  no  importance  to  the  word  **firm."  He  used 
it  as  a  mere  equivalent  of  **Gans  &  Klein." 

The  will  speaks  from  the  death  of  its  maker,  and  employees 
of  the  corporation  ''Gans  &  Blein"  were  and  are  within  the  class 
created  by  the  eleventh  clause.  The  whole  matter  is  reduced  to 
a  question  of  the  identification  of  the  persons  who  fall  within 
the  class  of  employees  intended  to  be  benefited  by  clause  11. 
These  conclusions  seem  very  clear,  and  should  not  need  the  sup- 
port of  cases  adjudged.  The  principle  of  Van  Nostrand  ▼. 
Board  of  Domestic  Missions,  59  N.  J.  Eq.  19,  44  Atl.  472,  is  ap- 
plicable to  some  extent. 

These  respondents  are  entitled  to  interest  at  the  rate  of  eight 
per  centum  yearly  from  November  12,  1904.  The  common-law 
rule  will  be  unquestioned.  Legacies  begin  to  bear  interest  at 
the  expiration  of  one  year  after  the  testator's  death.  Even  in 
the  absence  of  any  statute  on  the  subject,  a  general  legacy  is 
due  and  payable  after  one  year  from  the  testator's  death,  and 
from  that  time  draws  interest  at  the  statutory  rate.  This  is 
the  rule  even  *' where  administration  was  prevented  by  contests 
of  the  will,  or  in  regard  to  a  right  to  administration."  {In  re 
Williams'  Estate,  112  Cal.  521,  53  Am.  St.  Rep.  224,  44  Pac. 
808.) 

The  case  of  Welch  v.  Adams,  152  Mass.  74,  25  N.  E.  34,  9  L. 
R.  A.  244,  with  notes  on  page  248,  is  instructive.  Cases  sup- 
porting the  rule  are  collated  in  18  American  and  English  En- 
cyclopedia of  Law,  793.  The  statutory  law  in  this  state  de- 
clares the  same  rule  by  sections  1831  and  1832  of  the  Civil  Code, 
which  are  copies  of  sections  1368  and  1369  of  the  Civil  Code  of 
California. 

Mr.  T.  J,  Walsh,  for  Respondents  Davis,  Walsh,  Curtis  and 
Merkle,  and  Mr.  H.  S.  Hepner,  for  Respondent  Heiman. 

The  proposition  that  an  executor  has  no  right  to  take  sides 
in  a  controversy  between  rival  claimants  for  the  estate  on  which 
he  administers,  and  use  it  up  in  defeating  the  claims  of  the 
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rightful  owners,  is  one  so  clearly  founded  in  reason  that  the 
courts  have  been  unanimous  in  denying  to  him  any  right  to 
appeal,  or  otherwise  complain  of  the  judgment  settling  their 
claims  or  directing  final  distribution.  This  court  held  in  Bewares 
Estate,  10  Mont.  422,  25  Pac.  1025,  that  the  executor  had  no  right 
to  appeal  from  an  order  of  distribution.  (See,  also,  Estate  of 
Wright,  49  Cal.  550;  Bates  v.  Ryberg,  40  Cal.  463;  Roach  v. 
Coffey,  73  Cal.  281,  14  Pac.  840;  In  re  Jessup's  Estate,  80  Cal. 
625,  22  Pac.  260;'  Estate  of  Marrey,  65  Cal.  287,  3  Pac.  896; 
Merrifield  v.  Longmire,  66  Cal.  181,  4  Pac.  1176;  Goldtree  v. 
Thompson,  83  Cal.  422,  23  Pae.  383 ;  Jones  v.  Lamont,  118  Cal. 
503,  62  Am.  St.  Rep.  251,  50  Pac.  766 ;  Rijer  v.  Fletcher  etc,  Co., 
126  Cal.  484,  58  Pac.  908;  McCabe  v.  Healy,  138  Cal.  90,  70  Pac. 
1008;  Thomas  v.  Hosselkus,  137  Cal.  474,  70  Pac.  455.)  The 
following  cases  are  referred  to  for  the  purpose  of  showing  that 
the  rule  obtains  not  only  in  the  state  from  which  we  take  our 
Practice  Act  as  it  applies  to  administration  proceedings,  but  is 
founded  in  reason  quite  beyond  particular  statutory  provisions. 
{Merrick  v.  Kennedy,  46  Neb.  264,  64  N.  W.  989;  Bryant  v. 
Thompson,  128  N.  Y.  426,  28  N.  E.  522, 13  L.  R.  A.  745;  Schlegel 
V.  Sisson,  8  S.  Dak.  476,  66  N.  W.  1087;  In  re  Stilphen  (Me.), 
60  Atl.  888.) 

Sections  2810,  2841  and  2842  of  the  Code  of  Civil  Procedure 
do  not  contemplate  that  the  executor  is  to  be  a  party  to  the 
proceedings.  There  is  no  reason  why  he  should  be.  As  said  in 
Goldtree  v.  Thompson,  supra;  **  Executors,  •  •  •  are,  in 
their  official  capacity,  indifferent  persons,  as  between  the  real 
parties  in  interest.*'  The  '* interest"  in  the  estate  which  justifies 
one  to  come  into  the  proceedings  with  those  claiming  ** heirship" 
or  ** ownership"  under  the  statute  is  clearly  a  property  interest. 
The  rule  noscitur  a  sociis  unquestionably  applies.  The  executor, 
as  such,  has  no  interest  in  the  estate,  however  much  he  may  be 
interested  in  its  administration. 

It  is  said  by  appellants  that  the  clause  "eleventhly"  is  to  t>e 
read  as  though  the  word  **next"  were  inserted  before  the  words 

j         "previous  to  my  decease."     To  do  so  would  be  to  take  unwar- 

I         rantable  liberties  with  the  instrument. 
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The  authorities  are  all  against  the  court's  reading  the  word 
"next*'  into  the  will.  The  testator's  ** intention  is  to  be  ascer- 
tained (first  and  above  all  other  considerations)  from  the  words 
of  the  will."  (Cassoday  on  Wills,  sees.  613,  614;  Hamilton  v. 
Boyles,  1  Brev.  414;  Webster  v.  Morris,  66  Wis.  366,  28  N.  W. 
353;  Dove  v.  Johnson,  141  Mass.  287,  5  N.  E.  520;  Ginter's  Exrs. 
V.  Shelton,  102  Va.  185,  45  S.  E.  892.  See,  also,  Metcalf  v. 
Sweeney,  17  R.  I.  213,  33  Am.  St.  Rep.  864,  21  Atl.  364;  In  re 
Becker,  39  Misc.  Rep.  756,  80  N.  T.  Supp.  1115;  8  Chitty's 
Equity  Index,  7745.)  If  Henry  Klein  had  intended  to  restrict 
the  provision  of  his  will  to  those  who  were  in  the  employ  of 
Gans  and  Klein  for  one  year  next  preceding  his  death,  he  would 
have  used  the  word  **next."  (In  re  Sharland,  [1896]  L.  R.  1 
Ch.  Div.  517. 

The  argument  upon  which  the  appellants  base  their  claim 
is  that  a  will  is  presumed  to  speak  from  the  time  of  the  death 
of  the  testator,  when  it  refers  to  a  class.  But  that  rule  has  its 
principal  application  to  classes  like  children  or  other  relatives 
not  subject  to  change  in  their  relationship  to  the  testator. 
(Schouler  on  Wills,  529  et  seq.) 

Mr,  John  J.  McHatton,  for  Respondent  Hardcastle. 

It  is  our  position  that,  under  the  will  of  Henry  Klein,  deceased, 
any  person  who  had  served  said  copartnership  for  one  year  or 
more  preceding,  or  for  one  year  or  more  subsequent,  to  the  date 
of  the  making  of  the  will,  is  a  devisee  or  beneficiary  thereunder. 
The  testator's  intention  is  to  be  ascertained  from  the  words  of 
the  will,  taking  into  view  the  circumstances  under  which  it  was 
made,  exclusive  of  his  oral  declarations.  The  words  of  the  will 
are  to  be  taken  in  the  ordinary,  grammatical  sense ;  and  it  is  the 
office  of  the  court  to  simply  ascertain  and  declare  what,  in  sub- 
stance, is  contained  in  the  will — ^not  to  insert  what  has  been 
omitted,  or  to  omit  what  has  been  inserted.  For  the  purpose 
©f  doing  this,  it  may  take  into  consideration  the  circumstances 
existing  at  the  time  the  instrument  was  executed.  (Civ.  Code, 
sees.  1771,  1777,  1793,  2203;  Code  Civ.  Proc,  sees.  3134,  3133; 
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Crapo  V.  Peirce,  187  Mass.  141,  72  N.  B.  935 ;  Mueller  v.  Buenger, 
184  Mo.  458,  105  Am.  St.  Rep.  541,  83  S.  W.  458,  67  L.  B.  A. 
648;  Sturgis  v.  Work,  122  Ind.  134, 17  Am.  St.  Rep.  349,  22  N.  B. 
996;  Burke  v.  Lee,  76  Va.  386;  Schouler  on  Wills,  sees.  465, 
466,  467;  In  re  Walkerly's  Estate,  108  CaL  627,  49  Am.  St.  Rep. 
97,  41  Pae.  772;  In  re  Tompkins'  Estate,  132  Cal.  173,  64  Pac. 
268;  In  re  Fair's  Estate,  132  Cal.  523,  84  Am.  St.  Rep.  70,  60 
Pae.  442,  64  Pac.  1000.)  A  bequest  to  a  class  includes  all  in  ex- 
istence at  the  death  of  the  testator.  (Ooodwin  v.  Goodwin,  48 
Ind.  584;  In  re  Charland,  [1896]  1  Ch.  517;  Page  on  Wills,  sec. 
534.)  In  the  construction  of  a  will  or  in  the  application  of  its 
terms  or  provisions,  reference  is  to  be  had  to  the  circumstances 
which  existed  at  the  time  the  will  was  made  and  under  which  the 
testator  understood  himself  to  be,  and  the  conditions  brought  to 
his  mind.  (In  re  Pearson's  Estate,  99  Cal.  30,  33  Pac.  751.) 
The  will  is  the  law  unto  the  court  (Estate  of  McDevitt,  95  Cal. 
17,  30  Pac.  101.) 

Messrs.  Galen  &  Mettler,  for  Respondent  Engelbrecht. 

Engelbrecht,  as  the  testimony  shows,  was  hired  and  paid  by 
piece  work,  and  settlements  were  made  with  him  periodically. 
The  essence  of  the  definition  of  employee,  in  section  2650  of  the 
Civil  Code,  is  the  doing  of  something  for  the  benefit  of  the  em- 
ployer, and  not  the  method  of  payment,  whether  by  the  month, 
day  or  piece. 

By  section  2676,  Civil  Code,  an  employee  is  required  to  sub- 
stantially comply  with  all  the  directions  of  his  employer  con- 
cerning the  service  on  which  he  is  now  engaged ;  and  by  section 
2683  it  is  provided  that  ''an  employee  who  has  any  business  to 
transact  on  his  own  account,  similar  to  that  intrusted  to  him  by 
his  employer,  must  always  give  the  latter  preference.'*  In 
this  connection  particular  attention  is  directed  to  the  statement 
of  Engelbrecht  upon  the  examination  by  counsel  for  appellants, 
** whenever  I  was  called  in,  I  had  to  do  it." 

By  section  2721,  Civil  Code:  **A  servant  is  presumed  to  have 
been  hired  for  such  length  of  time  as  the  parties  adopt  for  the 
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estimation  of  wages.  A  hiring  at  a  yearly  rate  is  presumed 
to  be  for  one  year;  a  hiring  at  a  daily  rate  for  one  day;  a  hiring 
by  piece  work,  for  no  specified  term.*'  A  servant  is  certainly 
an  employee.  (15  Cyc.  1033,  note  60,  citing:  White  v.  Alameda, 
124  Cal.  95,  56  Pac.  795.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  so-called  judgment  of  the  district 
court  of  Lewis  and  Clark  county,  determining  the  ownership  of 
the  estate  of  Henry  Klein,  deceased,  the  interest  of  each  respect- 
ive claimant  therein,  and  the  persons  entitled  to  distribution 
thereof,  and  also  from  an  order  denying  a  new  trial  of  the 
issues. 

No  question  of  practice  or  of  the  propriety  of  the  procedure 
followed  by  the  district  court  has  been  raised  by  counsel,  and 
none  will  be  considered  by  this  court. 

Those  portions  of  the  will  to  be  construed  are  as  follows : 

**  Eleventhly.  I  give  and  bequeath  the  sum  of  one  thousand 
dollars  ($1,000)  each,  to  each  one  of  the  employees  of  the  firm 
of  Gans  &  Klein,  at  Helena  and  Butte,  Montana,  and  New  York, 
state  of  New  York,  who  shall  have  been  in  the  employ  of  said 
firm  one  (1)  year  or  more  previous  to  my  decease." 

**Twenty-firstly.  I  give,  bequeath,  and  devise  all  the  rest, 
residue  and  remainder  of  my  estate,  real,  personal  and  mixed, 
owned  by  me  at  the  time  of  my  death  to  be  divided  pro-ratably 
between  the  beneficiaries  named  in  this  my  last  will  and  testa- 
ment." 

After  the  admission  of  the  will  to  probate  in  the  district  court, 
petitions  were  filed  by  certain  persons,  claiming  to  be  legatees 
under  the  ** eleventhly"  clause  of  said  will,  praying  for  a  partial 
distribution  of  the  assets  of  the  estate,  and  that  each  of  them 
receive  the  $1,000  mentioned  in  the  eleventh  clause  of  the  will, 
as  one  of  the  employees  therein  mentioned.  Thereupon  Jacob 
Klein,  as  executor,  and  also  as  a  legatee  under  the  will,  petitioned 
the  court,  in  accordance  with  section  2840  of  the  Code  of  Civil 
Procedure,  for  an  order  ascertaining  and  declaring  the  rights 
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of  all  persons  to  said  estate,  and  all  interests  therein,  and  to 
whom  distribution  thereof  should  be  made  under  the  eleventh 
and  twenty-first  clauses  thereof.  Said  petitioning  claimants  are 
named  as  follows:  John  Engelbrecht,  Ernest  Hardcastle  (as  as- 
signee of  Thomas  Reitos  and  Oliver  Recore),  Merle  M.  Davis,  Jos. 
R.  Walsh,  Millard  C.  Curtis,  H.  J.  Merkle,  M.  L.  Heiman,  R.  A. 
Praser,  Wilbur  L.  Smith,  Sanford  McKusick,  Charles  Hoepfner, 
Herbert  W.  Damon,  J.  0.  Graiff,  E.  A.  Merdian,  and  Joseph 
Oans. 

The  executor  of  the  will  and  certain  other  persons  who  are 
specifically  named  as  legatees  therein,  took  issue  with  all  of  the 
claimants  as  to  their  right  to  share  in  the  estate,  and  some  claim- 
ants took  issue  with  others.  All  of  the  issues  raised  are  sub- 
stantially the  same,  with  the  exception  that  it  is  specially  urged 
that  claimant  R.  A.  Fraser  cannot  take  under  the  will,  for  the 
reason  that  he  was  a  subscribing  witness  thereto  whose  testimony 
was  necessary  to  admit  it  to  probate ;  there  being  but  one  other 
subscribing  witness. 

The  following  matters  appear  from  the  record  to  have  been 
established : 

(1)  In  the  year  1866  Henry  Klein  and  one  Louis  Qans  formed 
a  copartnership  under  the  firm  name  and  style  of  **Gans.  & 
Klein." 

(2)  Some  time  later  Herman  Gans  was  taken  into  the  firm,  ' 
which  continued  to  do  business  under  the  name  of  Gans  &  Klein. 
Herman  Gans,  however,  did  not  acquire  an  interest  in  all  of 
the  business  theretofore  conducted  by  Henry  Klein  and  Louis 
Gans;  a  part  thereof  being  retained  by  them,  the  part  so  re- 
tained being  still  operated  under  the  name  of  Gans  &  Klein, 
making  two  copartnerships  of  Gans  &  Klein,  one  composed  of 
Henry  Klein,  Louis  Gans,  and  Herman  Gans,  and  the  other 
composed  of  Henry  Klein  and  Louis  Gans. 

(3)  The  firm  of  Gans  &  Klein,  consisting  of  three  persons, 
was  engaged  principally  in  the  clothing  business  in  Helena  and 
Butte,  with  an  office  in  New  York  City.  The  firm  composed  of 
two  persons  also  had  business  interests  in  Helena  and  New  York 
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City.  On  August  26,  1903,  the  Butte  business  was  sold  out,  and 
on  or  before  that  date  all  Butte  employees  left  the  employ  of 
Oans  &  Klein. 

(4)  On  July  1,  1896,  Henry  Klein  made  his  will. 

(5)  On  September  3,  1901,  Herman  Gans  died,  and  thereafter 
his  widow,  Alice  M.  Oans,  represented  his  interest  in  Gans  & 
Klein  until  September  24,  1902,  when  Louis  Gans,  Henry  Klein, 
and  Alice  M.  Gans  organized  a  corporation,  called  ''Gans  & 
Klein,"  for  the  purpose  of  carrying  on  the  business  of  general 
merchandising  in  Montana  and  New  York.  On  September  9, 
1902,  a  corporation  named  **Gans  &  Klein  Investment  Com- 
pany," organized  by  Louis  Gans,  Henry  Klein,  and  Alice  M. 
Gans,  had  taken  over  the  real  estate  and  investment  business 
that  had  belonged  to  the  partnership  of  three. 

(6)  Henry  Klein  died  November  12,  1903. 

On  May  18,  1906,  the  district  court  found,  among  other  things, 
that  the  claimants  above  named  were  beneficiaries,  legatees,  and 
distributees  under  the  eleventh  clause  of  the  will,  and  that  each 
of  them  is  entitled  to  receive  $1,000,  with  interest  at  eight  per 
•cent  from  November  12,  1904;  that  each  of  them  is  also  a  residu- 
ary legatee  under  clause  21  of  the  will,  and  entitled  to  receive 
from  the  estate,  after  payment  of  the  general  bequests  and  all 
debts  and  expenses  of  administration,  two  three  hundred  and 
t  thirty-second  parts  of  the  residue  of  the  estate,  and  entered  a 
judgment  or  order  accordingly.  By  the  same  judgment  or  order 
it  was  adjudged  that  certain  other  beneficiaries  named  in  said 
will,  to-wit,  the  Associated  Charities,  Hebrew  Congregation 
Emanu-el,  Hebrew  Union  College,  St.  Peter's  Hospital,  and  the 
Montana  Wesleyan  University,  should  be  paid  their  legacies  and 
pro  rata  shares  of  the  residue  of  the  estate. 

It  appears  that  on  January  6,  1906,  the  court  had  entered  a 
judgment  or  order  favorably  determining  the  rights  of  certain 
other  legatees,  to-wit,  Jacob  Klein,  Rosa  Asch,  Harry  M.  Klein, 
Martha  Kahn,  Samuel  Block,  Julius  S.  Klein,  Milton  Klein,  Sus- 
man  Klein,  Sigmund  Klein,  Herman  Kohn,  Carl  Greenhood, 
and  Henry  Greenhood,  and  on  January  11,  1906,  made  its  judg- 
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ment  or  order  favorably  deterfoining  the  rights  of  one  Jacob 
Herman  to  a  share  of  said  estate. 

On  July  9,  1906,  the  executor  and  the  last-named  legatees 
(with  the  exception  of  Herman)  made  a  motion  for  a  new  trial 
of  the  issues  found  in  favor  of  Smith,  McKusick,  Hoepfner,  Da- 
mon, Graiflf,  Gans,  Merdian,  Fraser,  Heiman,  Reitos,  Recore, 
Merkle,  Curtis,  Walsh,  Davis,  and  Engelbrecht,  by  the  judg- 
ment or  order  of  May  18,  1906,  which  motion  was  overruled, 
whereupon  they  appealed  to  this  court  from  the  order  denying 
said  motion  and  also  from  so  much  of  the  judgment  or  order 
of  May  18th  as  related  to  the  last-named  persons,  serving  notice 
of  such  appeal  on  counsel  for  all  persons  in  whose  favor  the 
judgment  or  order  of  May  18th  was  entered,  including  St. 
Peter's  Hospital,  Montana  Wesley  an  University,  Associated 
Charities,  Hebrew  Union  College,  Union  of  American  Hebrew 
Congregationis,  the  Hebrew  Congregation  Emanu-el  of  Helena, 
and  the  clerk  of  the  district  court;  also  upon  counsel  for  Peter 
Hardenstein  and  J.  H.  Freezer,  whose  claims  were  disallowed 
by  the  district  court,  Ernest  Hardcastle,  assignee  of  Reitos  and 
Recore,  and  Jacob  Herman,  whose  claim  was  allowed  January 
11th.  Said  notice  of  appeal  was  also  directed  to  each  of  said 
parties  and  to  their  counsel,  by  name. 

In  arriving  at  a  conclusion  in  this  case,  we  have  been  some- 
what embarrassed  by  the  antagonistic  positions  taken  by  some 
of  the  respondents  with  relation  to  each  other. 

Regarding  the  contention  that  this  court  cannot  review  the 
order  refusing  to  grant  a  new  trial,  because  of  the  complica- 
tions that  would  arise  in  the  district  court,  should  a  new  trial 
of  a  part  of  the  issues  be  ordered,  it  is  sufficient  to  say  that  sec- 
tion 2841  of  the  Code  of  Civil  Procedure  expressly  gives  the 
right  to  move  for  a  new  trial  in  these  proceedings  and  provides 
for  an  appeal  to  this  court.  (See,  also,  In  re  Davis'  Estate,  27 
Mont.  235,  70  Pac.  721.) 

Again,  it  is  urged  that  appellants  cannot  appeal  from  a  part 
of  a  "judgment.''  Paragraph  3  of  section  1722  of  the  Code  of 
Civil  Procedure,  as  amended  by  Laws  of  1899,  page  146,  relating 
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to  appeals  in  probate  proceedings,  provides  that  an  appeal  may 
be  taken  from  a  "judgment  or  order'*  of  a  district  court  ** direct- 
ing the  distribution  •  •  •  of  an  estate  or  any  part  thereof, 
or  the  pajnnent  of  a    •    •    •    legacy  or  distributive  share. " 

In  Re  Estate  of  Tuohy,  23  Mont.  305,  58  Pac.  722,  this  court 
held  that  the  statutory  determinations,  called  **  judgments  or 
orders,"  defined  in  subdivision  3,  section  1722,  of  the  Code  of 
Civil  Procedure,  were  not  final  judgments,  but  simply  **  judg- 
ments or  orders*'  in  probate  proceedings.  (See,  also,  In  re 
Kelly's  Estate,  31  Mont.  356,  78  Pac.  579,  79  Pac.  244.) 

On  October  2,  1906,  respondents  moved  this  court  to  dismiss 
the  appeal  from  the  **  judgment"  herein,  on  the  ground  that  it  is 
not  an  appeal  from  the  whole  judgment,  but  only  from  a  part 
thereof,  and  no  appeal  lies  from  a  part  of  a  judgment.  The 
motion  to  dismiss  was  submitted  on  exhaustive  briefs  of  counsel, 
and  was,  on  November  2,  1906,  denied ;  and  that  is  the  law  of  this 
case  on  the  questions  raised  by  the  motion. 

On  September  21,  1906,  certain  of  these  respondents  moved 
this  court  to  affirm  the  order  of  the  district  court  denying 
appellants*  motion  for  a  new  trial,  for  the  reason  that  neither 
the  notice  of  intention  to  move  for  a  new  trial  nor  the  statement 
on  motion  for  a  new  trial  was  served  upon  certain  other  respond- 
ents, and  because  the  notice  of  intention  is  joint  and  several, 
and  the  executor  of  the  will  is  one  of  the  moving  parties.  It 
was  urged  by  the  moving  respondents  in  their  brief  on  the  mo- 
tion, and  is  again  urged  in  respondents*  brief  and  argument  in 
the  case  in  chief,  that  the  executor  had  no  right  of  appeal.  The 
motion  to  affirm  was  denied  by  this  court  on  November  2,  1906, 
and  the  law  of  the  case  was  then  settled  so  far  as  the  reasons 
urged  in  the  motion  are  concerned.  Let  it  be  noted,  however, 
that  these  rulings  are  confined  to  this  action,  which  is  prosecuted 
under  the  provisions  of  sections  2840,  2841  and  2842,  of  the  Code 
of  Civil  Procedure. 

We  have  carefully  examined  all  of  the  testimony  as  found  in 
the  record,  and  find  there  is  no  substantial  conflict  in  the  evi- 
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dence.  Only  questions  of  law  are,  therefore,  presented,  and  we 
shall  act  upon  it  as  upon  an  agreed  statement  of  facts,  as  counsel 
have  invited  us  to  do  in  their  respective  briefs.  {Emerson  v. 
Eldorado  Ditch  Co,,  18  Mont.  247,  44  Pac.  969;  Conklin  v. 
CuUen,  25  Mont.  214,  64  Pac.  502.) 

The  following  statement  shows  the  status  of  the  respective 
claimants  under  the  will  with  regard  to  time  of  service  as  em- 
ployees of  Gans  &  Klein : 

(1)  Jos.  R.  Walsh  was  an  employee  of  Gans  &  Klein  in  Butte 
from  March,  1900,  to  June,  1903. 

(2)  Merle  M.  Davis  was  an  employee  at  Butte  from  Septem- 
ber, 1901,  to  June  6,  1903. 

(3)  M.  C.  Curtis  was  an  employee  at  Butte  from  July  28, 
1900,  to  April  14,  1903. 

(4)  M.  L.  Heiman  was  an  employee  at  Butte  from  April,  1893, 
to  August  26,  1903,  when  the  Butte  business  was  discontinued. 

(5)  Thos.  Reitos  was  a  tailor  at  Butte  from  1898  to  August, 
1903.  He  was  under  a  salary,  and  we  shall  assume  that  he  was 
an  employee. 

(6)  Oliver  Recore  was  an  employee  at  Butte  from  October, 
1898,  to  August  1903. 

(7)  H.  J.  Merkle  was  an  employee  at  Butte  from  July  1, 
1900,  to  August  1,  1902. 

(8)  R.  A.  Eraser  was  an  employee  of  Gans  &  Klein,  a  part- 
nership of  two,  from  February  9,  1895,  to  the  day  of  Henry 
Klein's  death.  He  was  also  an  employee  of  the  partnership  of 
three,  and  of  the  corporation  '*Gans  &  Klein." 

(9)  Wilbur  L.  Smith,  Sanford  McKusick,  Chas.  Hoepfner, 
and  J.  0.  Graiflf  were  employees  of  Gans  &  Klein,  a  partnership 
of  three,  for  more  than  one  year  prior  to  Herman  Gans'  death, 
continued  during  the  time  Alice  M.  Gans  represented  her  hus- 
band's estate,  and  remained  in  the  employ  of  the  corporation 
up  to  the  time  of  Henry  Klein's  death. 

(10)  Herbert  W.  Damon  was  an  employee  at  Helena  from 
July  3,  1901,  to  the  time  of  Henry  Klein's  death. 
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(11)  B.  A.  Merdian  was  an  employee  at  New  York  of  the  two 
partnerships  and  the  corporation  from  prior  to  1895  to  the  time 
of  Henry  Klein's  death. 

The  cases  of  Joseph  Gans  and  John  Engelbrecht  will  be  con- 
sidered separately.  We  shall  first  construe  the  eleventh  clause 
of  the  will,  and  later  the  twenty-first  clause. 

We  hold  that  Henry  Elein  intended  to  reward  those  employees 
of  the  business  in  which  he  was  engaged  under  the  name  of  Gans 
&  Klein,  who  should  be  in  the  employ  of  either  the  copartnership 
or  corporation  of  Gans  &  Klein  at  the  time  of  his  death,  and 
who  had  been  in  such  employ  for  one  year  immediately  prior 
thereto.  He  was  a  layman,  and  did  not  use  the  word  "firm"  in 
its  technical  legal  sense.  "A  will  is  to  be  construed  according 
to  the  intention  of  the  testator.  Where  his  intention  cannot 
have  effect  to  its  full  intent,  it  mi^st  have  effect  as  far  as  pos- 
sible."    (Civ.  Code,  sec.  1770.) 

*'In  cases  of  uncertainty  arising  upon  the  face  of  a  will,  as 
to  the  application  of  any  of  its  provisions,  the  testator's  inten- 
tion is  to  be  ascertained  from  the  words  of  the  will,  taking  into 
view  the  circumstances  under  which  it  was  made,  exclusive  of 
his  oral  declarations."     (Civ.  Code,  sec.  1771.) 

**The  words  of  a  will  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in  an- 
other sense  can  be  collected,  and  that  other  can  be  ascertained." 
(Civ.  Code,  sec.  1777.) 

**  Technical  words  are  not  necessary  to  give  effect  to  any  spe- 
cies of  disposition  by  a  will."     (Civ.  Code,  sec.  1781.) 

**When  applying  a  will  it  is  found  that  there  is  an  imperfect 
description,  or  that  no  person  or  property  exactly  answers  the 
description,  mistakes  and  omissions  must  be  corrected,  if  the 
error  appears  from  the  context  of  the  will  or  from  extrinsic  evi- 
dence ;  but  evidence  of  the  declarations  of  the  testator  as  to  his 
intentions  cannot  be  received."     (Civ.  Code,  sec.  1793.) 

**A  condition  precedent  in  a  will  is  to  be  deemed  performed 
when  the  testator's  intention  has  been  substantially,  though  not 
literally,  complied  with."     (Civ.  Code,  sec.  1801.) 
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In  Penny  v.  Christmas,  7  Bob.  (La.)  481,  the  court  said,  in 
relation  to  a  will:  ''The  language  must  be  understood  in  its 
ordinary,  popular  significance." 

The  supreme  court  of  Alabama,  in  the  case  of  Edwards  v. 
Bibh,  43  Ala.  666,  declared:  ''The  construction  of  words  in  a 
will  is  much  less  technical  than  the  use  of  the  same  words  in  a 
deed.  •  •  •  In  a  deed,  the  words  govern  the  intention ;  in  a 
will,  the  intention  governs  the  words. ' ' 

Our  Civil  Code,  section  2209,  employs  the  phrase  "ordinary 
and  popular"  in  laying  down  a  rule  for  the  construction  of  con- 
tracts. In  arriving  at  a  conclusion  as  to  the  ordinary  and  pop- 
ular meaning  of  the  word  "firm,"  we  naturally  first  consult 
the  standard  dictionaries.  Webster  defines  it  thus:  "The  name, 
title,  or  style,  under  which  a  company  transact  business;  hence 
a  partnership  or  house;  as  the  firm  of  Hope  &  Co."  The  Cen- 
tury Dictionary  declares  a  "firm"  to  be:  "A  partnership  or  as- 
sociation of  two  or  more  persons  for  carrjdng  on  a  business; 
a  commercial  house;  a  concern;  also  the  name  or  title  under 
which  associated  persons  transact  business."  Nuttall's  Stand- 
ard Dictionary  thus  defines  the  word  "firm"-:  "Partnership  or 
commercial  house ;  or  the  name  or  title  under  which  a  company 
transact  business." 

It  is  admitted  that  Klein  was  a  member  of  two  firms  of  Qans 
&  Klein,  and  yet  in  this  eleventh  clause  he  speaks  only  of  the 
"firm  of  Qans  &  Klein."  He  evidently  intended  to  include  em- 
ployees of  both  firms,  and  yet  he  used  the  singular  "firm."  If 
this  court  is  to  carry  out  the  intention  of  Henry  Klein,  which  it 
must,  it  cannot  give  to  the  word  "firm"  the  restricted  meaning 
contended  for  by  appellants.  It  is  apparent,  from  a  reading 
of  the  whole  will,  that  he  used  the  word  "firm"  as  an  equivalent 
for  "Gansft  Klein." 

When  the  will  was  made  there  was  no  corporation  of  Gans  & 
Klein.  The  concern  of  which  he  was  a  member  and  part  owner 
was  a  copartnership.  After  the  death  of  Herman  Gans  it  still 
continued  to  be  known  as  Gans  &  Klein.  It  was  incorporated 
as  "Gans  &  Klein."    Many  of  the  employees  remained  the  same 
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as  before  the  incorporation,  yet  he  never  changed  his  will  so  as 
to  include  the  employees  of  the  new  concern.  His  evident  pur- 
pose was  to  reward  those  of  his  employees  who  by  their  ability 
and  integrity  had  assisted  him  in  carrying  on  his  business,  those 
men  with  whom  he  came  into  daily  association  in  the  Helena 
store,  and  those  others  to  whom  he  had  intrusted  the  conduct 
of  his  affairs  elsewhere. 

It  is  fair  to  assume  that  at  the  time  of  making  his  will  he  had 
no  notion  as  to  how  long  he  would  continue  to  live.  In  order, 
therefore,  to  identify  those  whom  he  intended  to  reward  for 
faithful  service,  and  to  limit  his  bounty  to  those  who  were  stead- 
fast in  their  allegiance  to  Gans  &  Klein,  he  used  the  expression 
** previous  to  my  decease.''  We  think  it  would  be  unreasonable 
to  presume  that  he  intended  to  leave  a  legacy  to  any  employee 
who  had  been  in  the  employ  of  Gans  &  Klein  for  one  year  or 
more  at  any  time  previous  to  his  death.  If  he  did,  why  did  he 
single  out  Jacob  Herman,  and  designate  him  as  a  former  em- 
ployee of  Gans  &  Klein?  In  the  fourteenth  clause  of  his  will 
he  bequeathed  $1,000  to  Jacob  Herman  by  name. 

Henry  Klein,  at  the  time  of  making  his  will,  was  a  widower, 
without  children.  He  had  been  in  the  mercantile  business  for 
thirty  years.  It  was  his  habit  to  spend  the  greater  f)art  of 
his  time  in  the  Helena  store  where  he  was  surrounded  by  his 
employees,  many  of  whom  had  been  with  him  for  years.  He 
took  no  part  in  the  actual  management  of  the  business.  He 
sold  goods  at  times.  He  was  not  very  well  informed  as  to  the- 
general  running  conduct  of  the  business  for  a  year  or  two  prior 
to  his  death,  on  account  of  failing  health;  but  before  that  time 
he  was  decidedly  active  and  well-informed.  Fraser  testified: 
**The  firm  did  not  make  many  changes  in  its  employees.  They 
generally  held  on  to  their  men  for  years.  Changes  were  de- 
cidedly infrequent."  There  was  no  change  in  the  conduct  or 
style  of  the  business  consequent  upon  the  death  of  Herman  Gans, 
or  after  the  incorporation.  The  same  persons  who  owned  the 
partnership  assets  formed  the  corporation.  No  change  was  made 
with  reference  to  the  employees.     The  corporation  continued  to 
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use  the  stationery  and  most  of  the  account-books  of  the  copart- 
nership. They  continued  to  advertise  in  the  same  manner  as 
before.  No  notice  was  given  to  employees  or  creditors  that  the 
firm  had  incorporated,  and  goods  were  billed  to  them  in  the 
same  way.  There  was  no  formal  change  of  possession  made 
of  thie  goods,  although  a  bill  of  sale  was  given  by  the  old 
concern  to  the  corporation.  In  effect  the  business  was  conducted 
at  the  same  place  and  by  the  same  persons  as  before  the  incor- 
poration. 

It  is  to'  be  noted  that  the  bequests  provided  were  not  to  be 
made  out  of  the  partnership  property.  Therefore  it  is  fair  to 
presume  that,  in  using  the  word  **firm,"  he  had  no  technical 
reference  to  the  copartnership. 

By  the  third  clause  of  his  will  Klein  directed  that  his  interest 
in  the  ** copartnership''  of  Qans  &  Klein  at  Helena  and  Butte, 
also  his  interest  in  the  **firm'*  of  Martin,  Gans  &  Klein  at  Lewis 
and  Clark  county,  and  all  other  mercantile  interests  of  his 
should  be  continued  for  a  period  of  not  less  than  five  years  after 
his  death.  Is  it  not  fair  to  presume  that  he  afterward  took 
occasion  to  put  these  ** interests"  in  better  shape  for  continuation 
by  forming  a  corporation  for  that  purpose? 

We  think  his  intent  to  provide  legacies  for  certain  employees 
of  the  concern  or  business  of  Gans  &  Klein  is  apparent  from  the 
terms  of  the  will  itself,  and  we  have  therefore  given  no  consider- 
ation to  those  remarks  of  his,  made  after  the  will  was  executed, 
that  tend  to  show  that  he  sometimes  referred  to  the  corporation 
as  a  firm.  The  case  of  Van  Nostrand  v.  Reformed  Church  in 
America,  59  N.  J.  Eq.  19,  44  Atl.  472,  however,  seems  to  be  au- 
thority for  the  contention  that  these  declarations  were  competent. 

The  testimony  shows  that  on  July  1,  1896,  when  Klein  made 
his  will,  there  had  been  more  than  one  hundred  employees  of 
Gans  &  Klein  who  were  each  with  the  partnership  of  three 
more  than  one  year  at  different  times.  At  the  time  of  making 
his  will,  Henry  Klein  was  looking  to  the  future.  He  knew,  of 
course,  that  in  the  conduct  of  the  business  some  of  the  employees 
might  prove  derelict,  some  might  die  before  he  did,  and  others 
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might  sever  their  connection  with  the  house,  voluntarily  or 
involuntarily.  We  are  of  the  opinion  that  it  was  not  his  design 
to  bestow  bounties  upon  all  his  employees  who  at  any  time  had 
served  the  house  for  one  year,  whether  their  relations  had  been 
terminated  by  him  or  them.  In  order  to  hold  that  such  was 
his  intention  we  must  assume  that,  even  if  some  employee  had 
become  an  embezzler  from  the  concern,  such  person  would  still 
take  under  the  will,  provided  he  had  at  any  time  served  them 
for  one  year  continuously.  Such  a  construction  would  be  at 
variance  with  those  sentiments  and  motives  that  direct  and 
actuate  men  in  the  conduct  of  their  affairs,  and  therefore  un- 
reasonable. Indeed,  it  would  nullify  the  very  spirit  of  clause 
11,  which  was  inserted  in  the  will  by  Klein  for  the  purpose  of 
rewarding  faithfulness. 

It  is  contended  by  the  Butte  respondents  that  this  court  has 
no  authority  to  supply  words  omitted  from  the  will,  and  this  is 
undoubtedly  correct.  It  is  not  necessary  to  insert  the  word 
*'next"  before  the  word  **  previous  "to  arrive  at  the  conclusion 
reached  by  us.  On  the  contrary,  we  should  be  obliged  to  reject 
the  words  "previous  to  my  decease*'  in  order  to  arrive  at  any 
other  or  different  result.  Henry  EQein  evidently  attached  some 
significance  to  the  words  last  quoted,  and  it  is  for  this  court 
to  ascertain,  if  possible,  what  that  significance  was — ^not  to  ig- 
nore the  language.  Of  course,  they  could  not  be  in  his  employ 
after  his  decease,  and,  had  he  intended  to  bestow  a  legacy  on  all 
employees  who  had  at  any  time  worked  for  the  concern  one 
year,  he  would  undoubtedly  have  stopped  virith  the  phrase  "one 
year  or  more."  It  seems  clear  to  us  that  the  words  "previous 
to  my  decease"  mean  something  in  this  will;  that  they  are 
words  of  limitation,  and  were  so  employed  by  the  testator.  The 
cases  cited  by  the  learned  counsel  for  the  Butte  employees  are 
not  in  point,  as  no  one  of  thejn  has  reference  to  a  will  bearing 
these  words  of  limitation. 

We  therefore  hold  that  every  employee  of  either  the  copart- 
nership or  the  corporation  of  Qans  &  Klein,  who  was  actually 
in  such  employ  at  the  time  of  Henry  Klein's  death  and  had 
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been  continuously  for  one  year  immediately  prior  thereto,  was, 
if  laboring  under  no  disqualification,  competent  to  take  under 
the  eleventh  clause  of  the  will,  and  that  no  employee  not  actu- 
ally in  such  employ  at  that  time  wajs  intended  to,  or  can,  take. 
The  result  to  these  respondents  is  that  Wilbur  L.  Smith,  Sanf  ord 
McKusiek,  Charles  Hoepfner,  Herbert  W.  Damon,  J.  0.  Graiflf, 
and  E.  A.  Merdian  take  under  clause  11,  and  Merle  M.  Davis, 
Jos.  B.  Walsh,  Millard  C.  Curtis,  H.  J.  Merkle,  M.  L.  Heiman, 
and  Ernest  Hardcastle,  as  assignee  of  Thomas  Beitos  and  Oliver 
Eecore,  do  not. 

R.  A.  Fraser  was  an  employee  of  Gans  &  Klein,  a  partnership 
of  two,  at  the  time  of  and  for  many  years  prior  to  Henry  Klein's 
death,  and  he  therefore  takes  as  a  beneficiary  under  clause  11, 
provided  he  is  not  disqualified  by  reason  of  being  a  necessary 
witness  to  the  will. 

Section  1729  of  the  CivU  Code  is  as  follows:  ''Sec.  1729.  All 
beneficial  devises,  legacies,  and  gifts  whatever,  made  or  given 
in  any  will  to  a  subscribing  witness  thereto,  are  void,  unless  there 
are  two  other  competent  subscribing  witnesses  to  the  same;  but 
a  mere  charge  on  the  estate  of  the  testator  for  the  payment  of 
debts  does  not  prevent  his  creditors  from  being  competent  wit- 
nesses to  his  will." 

Section  1727  of  the  Civil  Code  reads  as  follows:  "Sec.  1727. 
If  the  subscribing  witnesses  to  a  will  are  competent  at  the  time 
of  attesting  its  execution,  their  subsequent  incompetency,  from 
whatever  cause  it  may  arise,  does  not  prevent  the  probate  and 
allowance  of  the  will,  if  it  is  otherwise  satisfactorily  proved." 

By  the  common  law  of  England,  after  the  conquest,  no  estate, 
with  a  few  minor  exceptions,  could  be  disposed  of  by  testament. 
The  stotute  of  wills  (Stats.  32  Henry  VIII,  c.  1)  provided  for 
the  disposition  of  real  property  by  will.  The  construction 
placed  upon  this  statute  by  the  courts  was  so  loose  that  in- 
numerable frauds  and  perjuries  crept  into  practice^  to  remedy 
which  the  statute  of  frauds  and  perjuries  (Stats.  29  Car.  II,  c. 
3)  was  enacted,  providing,  among  other  things,  that  a  will  should 
be  subscribed  in  the  presence  of  the  testator,  by  three  or  four 
Mont.,  YoL  8&--14 
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credible  witnesses.  The  courts  held  that  credible  witnesses  meant 
competent  witnesses.  Under  this  statute  it  was  held  that  a  leg- 
atee named  in  the  will  was  not  a  competent  witness  to  its  exe- 
cution because  of  his  interest,  and  many  wills  failed  of  proof 
by  reason  of  such  decision.  This  construction  was  so  alarm- 
ing that  Stats.  25  George  II,  chapter  6,  was  enacted,  which 
restored  both  the  competency  and  credit  of  such  legatee,  by  de^ 
daring  void  all  legacies  given  to  witnesses,  and  thereby  remov- 
ing all  possibility  of  their  interest  affecting  their  testimony.  (1 
Cooky's  Blackstone,  p.  581.) 

Chief  Justice  Cassoday,  of  the  supreme  court  of  Wisconsin, 
who  was  for  many  years  a  lecturer  on  **  Wills"  in  the  law  depart- 
ment of  the  University  of  Wisconsin,  and  whose  reputation  as  a 
jurist  of  ability  is  established,  says  (page  71  of  his  work  on 
Wills) :  "At  common  law,  no  person  could  give  testimony  in  any 
controversy  in  which  he  himself  had  any  pecuniary  interest,  how- 
ever slight.  This,  prior  to  Stats.  25  George  II,  chapter  6,  pre- 
cluded and  rendered  incompetent  to  become  a  subscribing  wit- 
ness to  a  will,  every  person  who  would  take  any  beneficial  in- 
terest under  the  will."  Section  1729  of  our  Civil  Code  is  a 
codification  of  the  principle  embodied  in  the  statute  last  men- 
tioned, extending  the  safeguard,  moreover,  to  **all  beneficial  de- 
vises, legacies,  and  gifts  whatever." 

Let  it  be  remembered  that  these  are  statutes  of  frauds,  to  pre- 
vent frauds  and  perjuries  on  the  part  of  the  attesting  witnesses 
to  a  will.  The  competency  must  exist  at  the  time  of  attestation ; 
section  1729  providing  that  subsequent  incompetency  shall  not 
prevent  the  allowance  of  the  will.  (See,  also.  Page  on  Wills, 
sec.  363;  In  re  SuUivan's  WiU,  114  Mich.  189,  72  N.  W.  135;  In 
re  Holt's  Will,  56  Minn.  33,  45  Am.  St.  Rep.  434,  57  N.  W.  219, 
22  L.  B.  A.  481.) 

In  the  case  of  Doe  d,  Hindson  v.  Hersey,  4  Bum's  Ecc.  Law, 
27,  the  inquiry  arose  whether  the  credibility  of  the  witness  was 
to  exist  at  the  period  of  the  attesting  act  or  of  the  judicial 
inquiry  into  its  sufficiency.    Lord  Camden  held  to  the  former 
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hyjwthesis,  but  was  overruled  by  a  majority  of  the  court.  Mr. 
Jarman,  in  his  work  on  Wills,  says  that  the  doctrine  contended 
for  by  this  distinguished  judge  seems  eventually  to  have  pre- 
vailed, and  is  evidently  more  reasonable  than  the  alternative 
rule.  (1  Jarman  on  Wills,  p.  190;  also,  Schouler  on  Wills,  sees. 
23,  350-353;  Brograve  v.  Winder,  2  Ves.  Jr.  634.) 

In  Re  Wai  of  Lyon,  96  Wis.  339,  65  Am.  St.  Hep.  52,  71  N.  W. 
362,  the  supreme  court  said:  ''She  was  competent  to  testify  to 
the  facts  at  the  time  the  will  was  executed,  and  that  satisfies  the 
universal  test." 

It  is  true,  of  course,  that  the  actual  testimony  of  the  witness 
by  word  of  mouth  is  taken  when  the  will  is  offered  for  probate, 
and,  if  the  witness  is  alive  and  within  the  jurisdiction,  he  should 
be  produced.  He  may  stultify  himself  by  testifying  that  the 
facts  set  forth  in  his  attestation  certificate  are  not  true ;  but  Lord 
Mansfield  once  said  that  a  man  who  would  do  so  ought  to  be 
placed  in  the  pillory  rather  than  in  the  witness  box. 

We  decide,  then,  that  the  question  of  Frascr's  competency  as 
a  subscribing  witness  has  reference,  in  point  of  time,  to  July  1, 
1896,  when  he  attested  the  will. 

Was  the  devise  to  him  of  such  a  nature  as  would  have  made 
him  an  incompetent  witness  under  the  statute  of  frauds,  29 
Car.  II?  Does  section  1729  of  the  Civil  Code  operate  to  de- 
prive him  of  his  legacy?  If  Henry  Klein  had  died  the  day  after 
the  execution  of  his  will,  Fraser,  if  not  a  subscribing  witness 
thereto,  would  have  taken  his  legacy,  because  he  had  been  in  the 
employ  of  Gans  &  Klein  for  more  than  one  year  immediately 
prior  to  that  date. 

In  the  case  of  Holdfast  v.  Dowsing,  2  Strange,  1253,  the  court 
held  that  where  a  devise  of  twenty  pounds  was  given  to  Eliza- 
beth, the  wife  of  John  H^iles,  who  was  a  witness  to  the  will,  the 
said  John  waa  not  a  credible  witness,  within  the  intent  of  the 
statute  of  frauds,  to  prove  the  fact.  The  court  said:  *'It  was 
objected  that  nothing  vests  till  the  death  of  the  devisor,  and 
therefore  at  the  time  of  the  attestation  he  had  no  interest.    But 
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the  answer  is^  that  he  wqs  then  under  the  temptation  to  commit 
a  fraud,  and  that  is  what  the  Parliament  intended  to  guard 
against.'* 

In  the  Cctse  of  Trinitarian  Congregational  Church  cfe  Society, 
91  Me.  416,  40  Atl.  325,  the  court  held  that  where  one  Rogers 
left  $100  and  certain  personal  property  to  one  Folsom,  and,  in 
case  Folsom  died  previous  to  the  testator,  then  to  one  Agnes  T. 
Hooper,  and  Folsom  did  so  die,  Agnes,  who  was  a  subscribing 
witness  to  the  will,  could  not  take  the  devise.  The  statutes  of 
Maine,  upon  which  the  case  was  decided,  are  substantially  like 
our  own.  The  court  said:  ''While  she  (Agnes)  did  not  take  an 
absolute,  certain  interest  under  the  will,  it  would  have  become 
absolute  and  certain  in  an  event  which  might  happen.  •  •  • 
The  true  test  is  whether  the  will  itself  conferred,  directly  or 
conditionally,  a  beneficial  interest  upon  the  witness.  By  this 
will  Agnes  T.  Hooper  was  to  receive  a  pecuniary  benefit  upon 
the  happening  of  an  event  which  might  happen,  and  had  the 
interest  and  hope,  at  the  time  of  the  attestation,  which  such 
provision  held  out,  to  sustain  the  will.  •  •  •  If  the  will 
provides  a  pecuniary  benefit  to  the  attesting  witness,  though 
dependent  upon  the  happening  of  an  event  which  may  happen, 
he  has  a  beneficial  interest  under  it,  in  contemplation  of  law; 
and  if  the  subsequent  event  upon  which  the  interest  depends 
does  not  happen,  that  fact  does  not  relate  back  and  restore  com- 
petency. It  is  important  that  the  safeguards  which  the  law  has 
thrown  around  the  execution  of  wills  should  not  be  withdrawn 
or  weakened ;  and  to  that  end  a  will  which  provides  a  pecuniary 
benefit,  absolute  or  contingent,  to  a  legatee,  should  not  be  wit- 
nessed by  such  legatee.  He  is  interested,  and  therefore  not  cred- 
ible or  competent.  Some  of  the  decisions  appear  to  have  gone 
to  the  verge  of  the  law  in  the  matter  of  attestation,  in  the  effort 
to  sustain  wills.  But  we  have  found  clo  case,  nor  been  cited  to 
any,  in  which  a  legatee,  upon  a  contingency  such  as  this,  has  been 
held  a  competent  attesting  witness.  We  regard  it  unwise,  and 
inconsistent  with  sound  public  policy  and  the  rights  of  inter- 
ested parties,  to  further  extend  the  exceptions  to  the  common-law 
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rule.  The  result  is  that  Agnes  T.  Hooper  was  not  a  legally 
competent  attesting  witness,  and  the  will  must  be  disallowed." 

We  decide  that  Fraser  cannot  take  his  devise  under  the  will, 
for  the  reason  that  he  was  a  necessary  subscribing  witness  to 
the  same. 

We  shall  consider  the  claims  of  John  Engelbrecht  and  Joseph 
Cans  together.  In  the  case  of  Engelbrecht  we  find  that  he  sewed 
hydraulic  hose  for  Gans  &  Klein.  He  was  paid  by  the  yard.  He 
worked  for  them  a  number  of  years  prior  to  1901.  With  the  ex- 
ception of  some  small  pieces  that  he  did  not  put  down  in  his 
book,  he  sewed  no  hose  between  July  3d  and  December,  1901. 
All  the  work  he  did  in  1902  was  performed  between  May  12th 
and  August  6th.  In  1903  he  began  work  on  January  28th,  and 
the  last  work  he  did  was  on  May  15th.  He  testifies:  ''It  was  the 
habit  of  Gans  &  Klein,  the  firm,  prior  to  1901  before  the  death 
of  Herman  Gans,  to  figure  up  the  amount  of  yards  that  I  sewed, 
and  then  pay  me  so  much  per  yard,  or  post  it  to  my  credit  on 
the  books,  and  give  me  credit  for  the  amount  that  was  coming 
to  me.  I  drew  money  whenever  I  wanted  some,  but  my  right  to 
draw  money  depended  entirely  upon  the  number  of  yards  that  I 
sewed.  When  I  sewed  hose  in  1902,  I  settled  up  with  the  book- 
keeper at  that  time.  Herman  Gans  figured  up  the  amount  that 
was  due  me  when  he  was  there.  After  the  death  of  Herman 
Gans  the  bookkeeper  did,  and  Charles  Hoepfner  he  had  general 
charge  of  the  hose.  Charles  Hoepfner  and  the  bookkeeper  then 
would  check  up  with  me  the  number  of  yards  that  I  had  sewed, 
and  that  would  be  turned  over  in  the  office,  and  I  would  be  cred- 
ited with  so  much  money,  an  amount  equivalent  to  so  many 
yards  at  the  price  per  yard,  whether  it  was  single,  double,  or 
triple  stitch.  That  was  done  also  in  1903.  I  never  drew  a 
monthly  salary  from  the  firm,  so  much  per  month,  nor  a  weekly 
salary  of  so  much  per  week." 

Joseph  Gans  was  a  brother  of  Louis  Gans,  Henry  Klein's  part- 
ner. For  eighteen  years  prior  to  1891  he  was  either  a  clerk  or 
manager  of  Gans  &  Klein's  Helena  store.  In  1891  he  ceased  to 
be  a  regular  salesman,  but,  as  he  says,  was  around  there  at 
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times/  and  helped  them  sell  anything  whenever  they  wanted  or 
needed  him.  He  afterward  made  outside  collections  for  the 
house,  and  was  occasionally  sent  to  other  parts  of  the  state  to 
transact  odd  matters  of  business  pertaining  to  their  ranches  or 
stock.  When  so  sent  out,  they  paid  his  expenses  and  furnished 
him  a  railway  mileage  book.  In  1892  he  went  to  the  state  of 
Wyoming  to  attend  to  the  stock  interests  of  Gans  &  Klein.  He 
became  secretary  and  manager  of  the  National  Sheep  &  Land 
Company,  a  corporation  in  which  Gans  &  Klein  were  interested. 
As  secretary  of- said  corporation  he  received  a  salary  of  $2,000 
per  annum,  besides  his  expenses.  From  the  time  he  retired 
from  the  mercantile  business  he  says  he  was  never  regularly  em- 
ployed by  Gans  &  Klein.  In  1903  he  had  a  conversation  with 
Louis  Gans  and  Henry  Klein.  In  this  conversation  Henry  EHein 
said:  *'Well,  Louis,  what  are  you  going  to  give  himf  You  set- 
tle it  up,  and  I  am  satisfied.  I  will  pay  it. "  But  they  paid  him 
nothing.  It  seems  that  Louis  objected  to  making  the  settlement 
because  Joseph  was  his  brother,  and  Klein  refused  or  neglected 
to  make  any  settlement.  Joseph  Gans  himself  testified:  "They 
didn't  pay  me  anything  for  the  special  services  that  I  per- 
formed. •  •  •  Neither  Louis  Gans  or  Herman  Gans,  or 
Henry  Klein  ever  paid  me  anything  for  those  services,  and  I 
have  never  received  anything  for  it." 

The  foregoing  statement  is  taken  from  the  testimony  of  the 
claimant  himself.  It  is  very  doubtful  whether  the  services  he 
claims  to  have  performed  were  rendered  to  Gans  &  Klein.  It 
seems  clear  that  any  service  rendered  was  not  as  an  employee  of 
Gans  &  Klein  at  Helena,  Henry  Klein  appears  never  to  have 
recognized  any  obligation  that  called  for  remuneration.  In  fact, 
it  is  apparent,  from  their  own  testimony,  that  neither  Engel- 
brecht  nor  Joseph  Gans  was  an  employee  of  Gans  &  Klein. 

The  word  *' employee'*  imports  some  sort  of  continuous  ser- 
vice. Mr.  Justice  Brewer,  in  the  case  of  Louisville  etc.  R.  Co.  v. 
Wilson,  138  U.  S.  501,  11  Sup.  Ct.  407,  34  L.  Ed.  1023,  says: 
''The  terms  'oflSicers*  and  'employees'  both  alike  refer  to  those 
in  regular  and  continual  service.    Within  the  ordinary  accepta- 
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tion  of  the  terms,  one  who  is  engaged  to  render  serrice  in  a 
particular  transaction  is  neither  an  officer  nor  an  employee. 
They  imply  continuity  of  service,  and  exclude  those  employed  for 
a  special  and  single  transaction.  An  attorney  of  an  individual, 
retained  for  a  single  suit,  is  not  his  employee.  It  is  true,  he 
has  engaged  to  render  services;  but  his  engagement  is  rather 
that  of  a  contractor  than  that  of  an  employee.  The  services  of 
appellee,  therefore,  did  not  come  within  the  order  appointing  the 
receiver." 

In  Schorder  on  Wills,  section  566a,  it  is  said:  'JA  devise  or  leg- 
acy is  not  unfrequently  given  to  a  servant  or  servants  of  the 
testator.  Where  a  gift  is  made  to  such  as  may  answer  that  de- 
scription, and  without  identifying  particular  persons  as  the 
objects  of  one's  bounty,  courts  incline  to  limit  its  benefit,  if  not 
to  strict  'household'  servants,  at  least  to  such  as  sperd  their 
whole  time  in  the  master's  employ;  not  extending  the  gift,  in 
its  scope,  to  persons  who  come  back  and  forth  for  casual  employ- 
ment and  work  also  for  others." 

Again,  in  Page  on  Wills,  we  find  this  language:  '*A  devise  to 
*such  persons  as  shall  be  in  my  employ  at  the  time  of  my  death' 
does  not  include  persons  who  were  hired  a  day  or  so  at  a  time 
to  assist  regular  servants."  (Section  534.)  ''Gifts  to  servants, 
unexplained,  include  only  those  directly  and  regularly  em- 
ployed." (Rood  on  Wills,  sec.  460.)  See,  also,  Metcalf  v. 
Sweeney,  17  R.  I.  213,  33  Am.  St.  Rep.  864,  21  Atl.  364,  where 
the  court  held  that  a  woman  who  worked  thirty-seven  days  in 
1885,  one  hundred  and  thirty-one  in  1886,  sixty-five  and  one-half 
in  1887,  thirty-four  in  1888,  and  thirty-five  in  1889,  as  a  laun- 
dress, housecleaner,  and  the  like,  was  not  a  servant  in  the  employ 
of  a  testator  at  his  death.  The  court  said:  "It  seems  to  us  that 
the  services  rendered  by  her  lack  the  continuity,  the  fixity,  and 
permanence  of  relation,  that  are  needed  to  give  validity  to  her 
claim." 

We  hold  that  neither  John  Engelbrecht  nor  Joseph  Qans  can 
take  a  legacy  under  clause  11  of  the  will,  as  neither  was  an 
"employee"  of  Qans  &  Klein, 
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Coming,  now,  to  the  twenty-first  dauBe  of  his  will,  we  find  that 
the  testator  directed  that  ''all  the  rest,  residue,  and  remainder  of 
my  estate  •  •  •  be  divided  pro-ratably  between  the  bene- 
ficiaries named  in  this  my  last  will  and  testament." 

It  may  be  argued  that  Klein  intended  to  reward  his  employees 
by  giving  each  $1,000  and  nothing  more,  dividing  the  balance 
of  the  estate  among  his  relatives.  There  is  some  force  in  this 
suggestion ;  but  the  answer  is  that  we  must  determine  his  inten- 
tion from  what  he  said  in  his  will.  We  are  not  allowed  to 
indulge  in  conjectures  based  upon  probabilities.  It  is  urged  that 
these  employees  cannot  take  any  portion  of  the  residuary  estate, 
because  they  are  not  ''named"  in  the  will.  Jacob  Herman  was 
a  former  employee,  and  he  is  named.  By  the  sixth  clause, 
$10,000  each  was  given  to  "the  two  daughters  of "  a  deceased  sis- 
ter; by  clause  7,  $5,000  was  given  to  "the  son"  of  a  deceased 
sister;  and  by  clause  9,  $5,000  is  given  to  "the  widow"  of  a  de- 
ceased brother.  None  of  these  legatees  are  named ;  that  is,  called 
by  name.  If  it  is  necessary  that  a  legatee  should  actually  be 
called  by  name  in  order  to  take  under  paragraph  21,  then  these 
last-mentioned  relatives  cannot  get  the  benefit  of  that  clause, 
while  Henry  Greenhood,  Carl  Qreenhood,  Leopold  Cohn,  and 
Herman  Cohn,  second  cousins,  mentioned  in  paragraphs  15,  16 
and  17,  can. 

We  hold  that  all  who  take  legacies  under  clause  11  also  take 
pro-ratably  under  clause  21. 

We  have  carefully  considered  the  able  briefs  of  counsel  in 
this  matter  and  conclude  that  this  opinion  covers  all  of  the  points 
respectively  raised  herein.  Any  question  not  directly  decided 
is  deemed  to  be  incidentally  settled  in  passing  upon  the  main 
questions  considered.  As  appellants  have  abandoned  the  question 
of  interest,  we  shall  allow  the  same,  as  did  the  district  court. 

The  cause  is  remanded  to  the  district  couEt  of « Lewis  and 
Clark  county,  with  instructions  to  modify  the  order  of  May  18, 
1906,  by  disallowing  and  dismissing  the  claims  of  R.  A.  Praser, 
Joseph  Cans,  Ernest  Hardcastle  (as  assignee  of  Thos.  Beitos  and 
Oliver  Recore),  Merle  M.  Davis,  Jos.  R.  Walsh,  Millard  C. 
Curtis,  H.  J.  Merkle,  M.  L.  Heiman,  and  John  Engelbrecht. 
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The  court  is  directed  to  readjust  the  orders  heretofore  made, 
by  changing  the  ratio  of  distribution  of  the  residuary  estate  as 
therein  fixed  so  as  to  conform  to  this  opinion,  and  properly 
distribute  said  residue  in  accordance  with  the  terms  of  the  will 
as  herein  construed. 

The  costs  of  this  appeal  shall  be  paid  out  of  the  estate. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway  con- 
cur. 

Respondent  Eraser's  petition  for  rehearing  denied  March  6, 
1907. 


STATE,   Respondent,  v.    SCHAEFER,   Appellant. 

(No.  2,358.) 

(Submitted  February  11,  1907.     Decided  February  15,  1907.) 

(88  Pac.  792.) 

Criminal  Law — Assault  with  Intent  to  Kill — Instructions — Evi- 
dence— Admissibility — Harmless  Error. 

Criminal  Law — Assault  with  Intent  to  Kill — Erroneous  Instruction. 

1.  An  instruction  charging  the  jury  that,  when  an  unlawful  act  is 
shown  to  have  been  deliberately  committed  for  the  purpose  of  injuring 
another,  it  is  presumed  to  have  been  committed  with  a  malicious  and 
guilty  intent,  and  that  the  law  presumes  that  a  person  intends  the 
ordinary  consequences  fcf  any  voluntary  act  committed  by  him,  may 
mislead  the  jury  and  should  not  be  given  in  a  prosecution  for  assault 
in  the  first  degree,  the  very  gist  of  which  offense  is  the  intent  with 
which  it  was  committed.        ^ 

Same — Intent — Erroneous  Instruction. 

2.  To  instruct  the  jury  in  a  prosecution  for  assault  in  the  first  degree, 
that  if  they  believe  that  defendant  would  have  been  guilty  of  the 
crime  of  manslaughter,  had  death  resulted  from  the  assault,  they  should 
find  him  guilty  of  the  crime  as  charged,  is  error,  since  intent  to  kiU^- 
the  essence  of  the  crime  of  assault  in  the  first  degree — ^is  not  always  an 
ingredient  of  the  crime  of  manslaughter. 
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Same — Intent — ^Proper  Instruction. 

3.  District  courts  in  instructing  juries  on  the  subject  of  intent  in 
prosecutions  for  assault  in  the  first  degree,  where  defendant  is  charged 
with  ''assault  with  intent  to  kill/'  should  omit  all  reference  to  the 
crimes  of  murder  or  manslaughter,  and  advise  them  simply  that  they 
must  find,  beyond  a  reasonable  doubt,  that  the  assault  was  coounitted 
with  intent  to  kill,  in  order  to  warrant  conviction. 

Criminal  Law — Previous  Conviction — Evidence — Harmless  Error. 

4.  Where  the  defendant  in  a  criminal  prosecution  had  testified  that 
he  had  previously  been  convicted  of  a  felony,  but,  in  reply  to  a  sub- 
sequent question,  stated  that  the  judgment  of  conviction  had  been 
reversed  on  appeal,  the  action  of  the  trial  court  in  sustaining  an  ob- 
jection to  the  latter  question  after  it  had  been  answered,  if  error,  was 
harmless,  inasmuch  as,  no  motion  having  been  made  by  the  county  at- 
torney to  strike  out  the  answer,  it  still  remained  before  the  jury  for 
consideration. 

Appeal  from  District  Court,  Deer  Lodge  County;  Oeorge  B. 
Winston,  Judge. 

Joseph  Schaefer  was  convicted  of  assault  in  the  first  degree, 
and  appeals  from  the  judgment  of  conviction  and  an  order  deny- 
ing him  a  new  trial.    Reversed  and  remanded. 

Messrs,  Rodgers  cfe  Rodgers,  and  Mr.  John  W.  James,  for  Ap- 
pellant. 

Neither  of  the  presumptions  of  law  embodied  in  instruction 
No.  5  are  applicable  to  a  case  of  assault  with  a  specific  intent  to 
kill,  nor  to  any  case  where  the  specific  intent  with  which  the 
act  is  done  is  the  very  gist  of  the  offense.  They  can  only  apply 
where  the  intent  has  been  fully  consummated,  and  the  in- 
tended crime  committed,  and  are  held  prejudicial  where  the 
intent  has  failed  of  accomplishment,  and  the  act  done  is  charged 
to  have  been  done  with  a  specific  intent.  {People  v.  Mize,  80 
Cal.  41,  22  Pac.  80;  People  y.  Landman,  103  Cal.  577,  37  Pac. 
518 ;  Roberts  v.  People,  19  Mich.  409 ;  Commonwealth  v.  Mersey, 
2  Allen,  173;  State  v.  Stewart,  23  Mo.  420,  State  v.  Olovery,  10 
Nev.  26 ;  Patterson  v.  State,  85  Ga.  131,  21  Am.  St.  Rep.  152,  11 
S.  E.  620;  State  v.  Hickman,  95  Mo.  322,  6  Am.  St.  Rep.  54, 
8  S.  W.  252]  Simpson  v.  State,  59  Ala.  1,  31  Am.  Rep.  1;  Reagan 
V.  State,  28  Tex.  App.  227,  19  Am.  St.  Rep.  835,  12  S.  W.  601 ; 
Jones  V.  State,  13  Tex.  App.  1 ;  Thomas  v.  State,  16  Tex.  App. 
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539;  Black  v.  State,  18  Tex.  App.  127;  Lacefield  v.  State,  34  Ark. 
275,  36  Am.  Rep.  8 ;  Chrisman  v.  State,  54  Ark.  283,  26  Am.  St. 
Rep.  44,  15  S.  W.  889;  State  v.  Dolan,  17  Wash.  499,  50  Pac. 
472.) 

Instruction  No.  14  assumes  that  an  assault  committed  under 
the  circumstances  mentioned  in  the  information — ^that  is,  with  a 
loaded  firearm,  and  with  the  specific  intent  to  kill — ^means  no 
more  than  an  assault  with  intent  to  commit  manslaughter;  and  it 
eliminates  from  the  crime  of  an  assault  in  the  first  degree  the 
question  of  malice  aforethought,  either  express  or  implied. 
{Pantius  v.  People,  82  N.  Y.  339 ;  Slattery  v.  People,  58  N.  Y. 
354;  Bradley  v.  State,  10  Smedes  &  M.  618;  Sarah  v.  State,  28 
Miss.  267,  61  Am.  Dec.  544;  Cline  v.  State,  43  Ohio  St.  332,  1 
N.  E.  22;  Moore  v.  People,  146  111.  600,  35  N.  E.  166;  People  v. 
LiUey,  43  Mich.  521,  5  N.  W.  982;  Chrisman  v.  State,  54  Ark. 
283,  26  Am.  St.  Rep.  44,  15  S.  W.  889;  State  v.  Stout,  49  Ohio 
St.  270,  30  N.  E.  437;  State  v.  Lynch,  20  Or.  389,  26  Pac.  219; 
State  V.  Kelly,  41  Or.  20,  68  Pac.  1;  State  v.  Brooks,  23  Mont. 
155-157,  57  Pac.  1038.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  Qeneral,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  defendant  in  this  case  was  convicted  of  the  crime  of 
assault  in  the  first  degree,  his  prosecution  being  based  upon  an 
information  which  reads,  in  part,  as  follows:  **The  said  Joseph 
Schaefer  on  or  about  the  ninth  day  of  January,  1906,  •  •  • 
at  the  county  of  Deer  Lodge  and  state  of  Montana,  did  then  and 
there  willfully,  unlawfully  and  feloniously  with  a  loaded  fire- 
arm, to-wit,  a  revolver,  •  •  •  then  and  there  assault  one 
Prank  Yamer,  with  intent  in  (him),  the  said  defendant,  to  then 
and  there  unlawfully,  willfully  and  feloniously  kill  the  said 
Yamer."  From  the  judgment  of  conviction  and  an  order  over- 
ruling his  motion  for  a  new  trial,  the  defendant  has  appealed 
to  this  court 
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The  first  specification  of  error  relied  upon  by  the  defendant 
is  that  the  court  erred  in  giving  to  the  jury,  of  its  own  motion, 
instruction  No.  5,  as  follows:  ''Intent.  In  every  crime  or  public 
offense  there  must  exist  a  union  or  joint  operation  of  act  and 
intent,  or  criminal  negligence.  The  intent  or  intention  is  mani- 
fested by  the  circumstances  connected  with  the  offense  and  the 
sound  mind  and  discretion  of  the  accused.  All  persons  are  of 
sound  mind  who  are  neither  idiots  nor  lunatics  nor  affected  with 
insanity.  And  under  the  laws  of  the  state,  when  an  unlawful 
act  is  shown  to  have  been  deliberately  committed  for  the  pur- 
pose of  injuring  another,  it  is  presumed  to  have  been  conmiitted 
with  a  malicious  and  guilty  intent.  The  law  also  presumes  that 
a  person  intends  the  ordinary  consequences  of  any  voluntary  act 
committed  by  him.  The  latter  presumption,  however,  is  termed 
a  disputable  presumption,  and  may  be  controverted  by  other 
evidence." 

It  is  contended  that  "neither  of  these  presumptions  of  law 
embodied  in  this  instruction  are  applicable  to  a  case  of  assault 
with  a  specific  intent  to  kill,  nor  to  any  case  where  the  specific 
intent  with  which  the  act  is  done  is  the  very  gist  of  the  offense ; 
that  had  the  acts  of  the  appellant  resulted  in  the  death  of  Frank 
Yamer,  and  had  the  appellant  been  charged  with  the  completed 
offense  of  murder  or  manslaughter,  then  this  instruction  would 
have  correctly  stated  the  presumption  of  law,  but,  where  the  act 
done  falls  short  of  the  intent  entertained  by  the  party,  and  the 
defendant  is  charged  with  doing  the  act  with  a  specific  intent, 
then  these  presumptions  have  no  application,  for  the  question  of 
intent  becomes  a  question  of  fact  for  the  jury  to  decide,  upon  all 
the  evidence  laid  before  it,  without  the  aid  of  any  presumption 
of  law." 

We  are  of  opinion  that  this  instruction  did  not  tell  the  jury 
that  the  ** intent  to  kill"  might  be  presumed,  but  only  that  the 
intent  was  presumed  to  be  ''malicious."  Article  4  of  section  7 
of  the  Penal  Code  is  as  follows:  *'The  words  'malice'  and  'mali- 
ciously' import  a  wish  to  vex,  annoy  or  injure  another  person,  op 
an  intent  to  do  a  wrongful  act,  established  either  by  proof  or 


35  Mont.]  State  v.   Schaeper.  221 

presumption  of  law/'  The  instruction  is  a  substantial  copy  of 
parts  of  sections  20  and  21  of  the  Penal  Code,  and  sections  3265 
and  3266  of  the  Code  of  Civil  Procedure.  Such  an  instruction 
may  properly  be  given  in  a  case  where  the  charge  and  facts 
warrant,  but,  when  a  defendant  is  on  atrial  for  a  crime  involving 
a  specific  intent  as  the  gist  of  the  offense,  we  think  it  might  mis- 
lead a  jury,  and  that  the  portions  complained  of  should  be 
omitted. 

The  second  assignment  is  that  the  court  erred  in  giving  in- 
struction No.  14,  as  follows:  **You  are  instructed  that  to  sustain 
an  information  for  an  assault  in  the  first  degree  the  evidence 
must  be  such  as  to  warrant  a  conviction  for  manslaughter,  had 
death  ensued  from  the  assault,  and,  if  you  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant,  Joseph  Schaefer, 
assaulted  the  said  Frank  Yamer  with  the  felonious  intent  to  kill 
the  said  Yamer  in  the  manner  and  form  charged,  and  at  the  time 
stated  in  the  information,  and  that  you  believe,  if  death  had 
resulted  from  said  assault,  that  the  defendant  would  have  been 
guilty  of  the  crime  of  manslaughter,  then  you  will  find  the  de- 
fendant guilty  of  the  crime  of  assault  in  the  first  degree  as 
charged  in  the  information." 

The  essence  of  the  crime  of  assault  in  the  first  degree,  as 
charged  in  this  information,  is  the  intent  to  kill.  The  court,  in 
another  part  of  the  charge,  correctly  defined  the  crime  of  man- 
slaughter in  the  words  of  the  Penal  Code,  as  follows:  *' Man- 
slaughter is  defined  to  be  the  unlawful  killing  of  a  human  being 
without  malice,  and  is  of  two  kinds:  (1)  Voluntary,  upon  a  sud- 
den quarrel  or  heat  of  passion;  (2)  involuntary,  in  the  commis- 
sion of  an  unlawful  act  not  amounting  to  a  felony,  or  in  the 
commission  of  a  lawful  act  which  might  produce  death,  in  an 
unlawful  manner  or  without  due  caution  or  circumspection.'' 
(Instruction  No.  15.) 

Appellant's  counsel  make  the  point  that  the  punishment  for 
assault  in  the  first  degree,  as  fixed  by  the  Penal  Code,  is  from 
five  to  ten  years  in  the  state's  prison,  and  for  manslaughter 
the  minimum  punishment  may  be  one  day  in  prison.    They  ar- 
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gue  from  this  that  the  legislature  cannot  be  presumed  to  have 
intended  to  prescribe  a  minimum  punishment  many  times  greater 
for  an  attempt  to  commit  the  crime  of  manslaughter  than  for 
the  completed  offense.  There  is  considerable  force  in  the  sug- 
gestion, although,  of  course,  the  legislature  had  the  power  to  fix 
the  punishment  as  it  saw  fit,  provided  the  constitutional  pro- 
vision forbidding  cruel  and  unusual  punishments  was  not  vio- 
lated. 

It  will  be  observed  that  the  crime  of  involuntary  manslaughter, 
in  its  very  terms  does  not  involve  any  intent — ^it  is  involuntary. 
The  jury  were  told,  in  effect,  that,  if  they  believed,  if  death  had 
resulted  from  the  assault,  that  defendant  would  have  been  guilty 
of  the  crime  of  involuntary  manslaughter,  then  they  should  find 
him  guilty  of  assault  in  the  first  degree.  Observe,  further,  that 
involuntary  manslaughter  may  be  consummated  in  the  commis- 
sion of  an  unlawful  act  not  amounting  to  a  felony.  Assume 
that,  from  the  commission  of  this  unlawful  act  not  amounting  to 
a  felony,  death  did  not  result.  The  court,  however,  told  the  jury 
that  in  this  latter  case  the  defendant  could  be  convicted  of  a 
felony.     We  think  this  was  error. 

We  suggest  that  in  future  cases  of  assault  in  the  first  degree, 
where  the  specific  charge  in  the  information  is  '*  assault  with  in- 
lent  to  kill,"  the  district  courts  omit  all  reference  to  the  crimes 
of  murder  or  manslaughter,  and  advise  juries,  in  lieu  thereof, 
that,  to  sustain  an  information  for  such  an  assault,  they  must 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  as- 
sault was  committed  with  intent  to  kill. 

It  is  further  urged  that  the  court,  after  defendant  had  testified 
that  he  had  previously  been  convicted  of  a  felony,  should  have 
allowed  him  to  tell  the  jury  what  the  supreme  court  did  with 
the  case  on  appeal.  The  record  shows  that  the  defendant  an- 
swered the  question  by  saying  that  the  lower  court  was  reversed. 
Thereafter  the  county  attorney  objected  to  this  evidence,  and  the 
court  sustained  the  objection.  No  motion  was  made,  however, 
to  strike  out  the  answer,  and  the  jury  had  the  full  benefit  of  it. 
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The  judgirieiit  of  the  district  court  of  Deer  Lodge  county  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded, 

Mb.  Chibp  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 
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NELSON,  Appellant,  v.  BOSTON  AND  MONTANA  CON- 
SOLIDATED  COPPER  AND  SILVER  MINING  COM- 
PANY, Respondent. 

(No.  2,373.) 

(Submitted  February  13,  1907.    Decided  February  20,  1907.) 

(88  Pac.  785.) 

Personal  Injuries — Mines — Master  and  Servant — Safe  Place  to 
Work — Instructions — Contributory  Negligence — Assumption 
of  Risk — FeUoW'Servants — Appeal — Briefs, 

Personal   Injuries — ^Master   and   Servant — ^Mines — Safe  Place  to  Work — 
Instructions. 

1.  An  instruction  submitted  in  an  action  for  personal  injuries,  alleged 
to  have  been  sustained  by  plaintiff,  a  shoveler  in  a  mine,  by  reason  of 
defendant's  failure  to  furnish  him  a  safe  place  to  work,  which  in 
general  terms  correctly  stated  the  law  as  to  the  reasonable  care  which 
the  master  is  bound  to  exercise  in  providing  a  safe  place  to  work,  was 
not  objectionable  in  that  it  omitted  to  charge  that  it  was  incumbent 
npon  defendant  mining  company  to  provide  competent  inspectors  to 
look  after  the  workings  in  its  mine.  If  plaintiff  desired  an  instruction 
on  this  point,  and  the  evidence  introduced  warranted  its  submission, 
he  should  have  requested  it. 

Appeal — Errors — Briefs. 

2.  Error  complained  of  but  not  argued  in  the  brief  will  not  be  con- 
sidered. 

Personal  Injuries — ^Master  and  Servant — Mines — Assumption  of  Risk — In- 
structions. 

3.  The  use  of  the  words  ''would,"  "could,"  and  ''might"  inter- 
changeably in  instructions  to  the  jury  in  a  personal  injury  case,  which 
substantially  told  them  that  an  employee  must  be  held  to  have  known 
what  a  person  of  ordinary  prudence  would  have  learned  under  the  cir- 
cumstances surrounding  him  in  the  discharge  of  his  duties,  that  if|  in 
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the  exercise  of  ordinary  care,  he  could  have  learned  the  obviona  riaka 
connected  with  his  employment,  he  must  be  regarded  as  having  vol- 
untarily assumed  them,  and  that  whatever  he  might  have  discovered 
he  must  be  supposed  to  have  known,  cannot  be  said  to  have  left  the 
jury  to  conjecture  as  to  what  he  possibly  might  or  could  have  learned^ 
but  could  only  have  been  understood  by  them  that  the  test  was  as  to 
what  a  man  of  ordinary  prudence,  exercising  ordinary  and  usual  care^ 
would  have  learned  under  the  circumstances  surrounding  him. 
Bame — Safe  Place  to  Work — Contributory  Negligence — Instruction  War- 
ranted by  Evidence. 

4.  Where,  in  an  action  to  recover  damages  for  personal  injuries 
claimed  to  have  been  sustained  by  a  shoveler  in  a  mine,  on  account  of 
defendant  mining  company's  neglect  to  furnish  him  a  safe  place  in 
which  to  work,  plaintiff's  own  case  raised  a  presumption  of  contribu- 
tory negligence,  an  instruction  thereon  may  be  given,  even  though  it 
was  not  pleaded  as  a  defense. 

Same— Pleadings — Inconsistent  Defenses. 

5.  Obiter:  The  defendant  in  a  personal  injury  case  may  plead  incon- 
sistent defenses. 

Same — Negligence  of  Fellow -servants — Instruction  Warranted  by  Evidence. 

6.  An  instruction  that  defendant  mining  company  could  not  be  held 
liable  for  the  negligence  of  the  fellow-servants  of  plaintiff,  a  shoveler 
in  a  mine,  who  had  been  injured  by  a  falling  rock  and  brought  suit  to 
recover  damages  for  the  injuries  sustained,  was  warranted  where  plain- 
tiff himself  had  testified  that  it  was  the  custom  of  miners  to  pick  down 
the  loose  rock  and  see  that  everything  was  in  proper  shape  before  the 
shovelers  commenced  their  labors,  but  that  he  did  not  know  whether'  thia 
had  been  done  and  that  he  had  not  inquired. 

6ame — Concurrent  Negligence  of  Defendant — Instructions. 

7.  Nor  was  the  foregoing  instruction  objectionable  for  that  it  omitted 
to  charge  that,  in  the  event  of  the  concurrent  negligence  of  the  defend- 
ant, plaintiff  could  still  recover  even  though  there  had  been  negligence 
of  his  fellow-servants.  A  court  is  not  bound  to  cover  every  contingency 
in  one  instruction,  and  if  plaintiff  deemed  the  question  of  defendant's 
concurrent  negligence  in  the  case,  he  should  have  offered  an  instruction 
on  the  point. 

Same — Instructions  to  Fit  Testimony — Appeal. 

8.  In  an  action  by  a  shoveler  in  a  mine  for  personal  injuries,  where  it 
appeared  that  plaintiff  had  been  injured  by  the  falling  of  a  loose  rock 
after  a  blast,  and  that  the  miners  were  charged  with  the  duty  of  as- 
certaining after  each  blast  whether  everything  was  safe  before  the 
shovelers  went  into  the  workings,  and  where  no  question  had  been  raised 
by  the  plaintiff  of  a  more  thorough  inspection,  the  court's  failure  to 
insert  in  an  instruction  on  the  assumption  of  risk,  a  provision  that  if 
the  employees  of  defendant  could  not  have  '^ expected"  the  unsafe 
condition  of  the  rock,  after  examination  by  an  inspector,  then  the  risk 
was  assumed  by  plaintiff,  was  not  error.  It  was  the  duty  of  the  court 
to  frame  its  instructions  to  fit  the  testimony  introduced. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B, 
McClernan,  Judge. 

Action  by  John  Nelson  against  the  Boston  and  Montana  Con- 
flolidated  Copper  and  Silver  Mining  Company.    Judgment  for 
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defendant.    Plaintiff  appeals  from  the  judgment  and  from  an 
order  denying  him  a  new  trial.    Affirmed. 

Messrs.  Maury  dt  HogevoU,  and  Mr.  John  A.  Smith,  for  Ap- 
pellant. 

Mr,  J.  L,  Wines,  and  Messrs.  Forbis  <fe  Evans,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action  to  recover  damages  for  personal  injuries 
sustained  by  plaintiff  while  in  the  employ  of  the  defendant 
company,  as  a  shoveler  in  one  of  its  mines,  in  Silver  Bow  county. 
The  breach  of  duty  complained  of  by  the  plaintiff  was  the  fail- 
ure of  the  defendant  to  exercise  ordinary  care  in  providing  him 
with  a  reasonably  safe  place  in  which  to  work.  He  alleges  that 
the  injury  he  received  was  occasioned  by  no  fault  of  his  own. 
Defendant  answered,  putting  in  issue  the  material  allegations  of 
the  complaint,  and  pleading  affirmatively  that  plaintiff  knew  the 
dangerous  character  of  the  work  in  which  he  was  engaged,  and 
assumed  the  risks  incident  thereto.  There  was  no  affirmative 
plea  of  contributory  negligence.  The  reply  denied  the  affirma- 
tive allegations  of  the  answer. 

The  cause  was  tried  before  the  district  court  of  Silver  Bow 
county  sitting  with  a  jury,  and  a  verdict  was  had  in  favor  of 
the  defendant  company.  Prom  a  judgment  on  this  verdict,  and 
from  an  order  denying  him  a  new  trial,  plaintiff  has  perfected 
his  appeal  to  this  court. 

There  is  no  question,  under  the  testimony,  that  plaintiff  was 
injured  by  reason  of  a  large  rock  or  boulder  falling  upon  him 
while  he  was  at  work  in  the  mine.  The  place  of  the  accident 
was  in  a  regular  stope  where  ore  was  being  extracted  daily.  Just 
before  plaintiff  was  hurt,  the  miners  had  set  off  blasts.  Plaintiff 
and  a  fellow-shoveler  went  in  to  shovel  and  clean  up  the  loose 
rock  that  had  resulted  from  the  blasts.  Plaintiff  testified:  ''I 
should  judge  I  was  shoveling  about  a  month.  At  the  time  of  the 
accident  I  was  shoveling  dirt  in  the  chute^  and  was  to  pick 
Mont.,  Vol.  35—15 
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down  this  boulder  and  break  it  up  into  small  pieces  so  they 
would  go  in  the  chute.'* 

Plaintiff  complains  of  instruction  No.  5,  which  is  as  follows: 
''If  the  defendant  did  not  know,  and  with  reasonable  care  and 
caution  could  not  have  discovered,  the  danger  through  which 
John  Nelson  was  injured,  then  the  defendant  is  not  liable  to 
the  plaintiff  on  account  thereof.  The  rule  which  requires  the 
employer  to  use  reasonable  care  in  providing  a  safe  place  to 
work  does  not  require  that  the  employer  shall  guard  against 
every  possible  contingency,  but  only  such  as  are  probable  or 
likely  to  occur."  He  says  it  "omits  the  multitude  of  cases  of 
liability  where  the  company  did  not  know  of  the  danger  and 
could  not  have  discovered  the  danger,  but  where  a  competent 
inspector  would  always  expect  danger  ordinarily  existent."  This 
objection  is  specific.  Plaintiff  complains  that  the  jury  were  not 
advised  as  to  a  duty  on  the  part  of  defendant  company  to  provide 
competent  inspectors.  Whether  or  not  reasonable  care  on  the 
part  of  the  defendant  company  included  the  employment  of  in- 
spectors was  a  question  to  be  determined  at  the  trial,  and,  if 
the  plaintiff  relied  upon  such  contention,  it  was  the  duty  of  his 
counsel  to  request  an  instruction  covering  the  point,  in  case  the 
evidence  warranted  such  instruction.  It  was  not  the  duty  of  the 
court  to  do  so  of  its  own  motion,  because  instruction  No.  5,  in 
general  terms,  covers  the  question  of  reasonable  care. 

Regarding  instruction  No.  9  plaintiff  says:  **We  complain  of 
the  word  'naturally.'  "  We  understand  this  language  to  mean 
that  plaintiff  has  some  fault  to  find  with  the  use  of  the  word 
** naturally"  in  this  instruction,  but  as  he  has  not  argued  the 
matter  in  his  brief,  we  shall  pass  it  here. 

Instructions  Nos.  U  and  15  are  as  follows : 

"No.  11.  You  are  further  instructed  that  the  plaintiff,  John 
Nelson,  must  be  held  to  have  learned,  and  to  have  known  what- 
ever a  person  of  ordinary  prudence  exercising  ordinary  and 
usual  care  would  have  learned  and  known,  under  the  circum- 
stances surrounding  him  in  the  discharge  of  the  duties  of  his 
employment.    And,  if  he  did  in  fact  know,  or,  with  the  exercise 
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of  such  ordinary  care,  could  have  learned,  prior  to  said  accident, 
the  manner  in  which  the  work  was  being  performed,  and  the 
obvious  risks  and  dangers  arising  in  connection  with  such  work, 
and  if  the  injury  sustained  by  him  resulted  from  such  obvious 
dangers  and  risks,  then  such  injury  must  be  regarded  as  having 
been  sustained  through  a  risk  voluntarily  assumed  by  him,  and 
defendant  would  not  be  liable  on  account  thereof." 

**No.  15.  The  law  required  John  Nelson  to  use  his  natural 
faculties.  Whatever  he  might  have  seen  or  discovered,  exercis- 
ing reasonable  and  ordinary  care,  he  is  supposed  to  have  known. 
If  he  had  an  opportunity  to  ascertain  whether  the  ground  which 
fell  on  him  was  loose,  his  duty  would  not  permit  him  blindly  to 
venture  under  it  without  investigation.  He  was  required  to 
use  his  ordinary  senses  in  places  of  danger,  such  as  ground  which 
had  been  recently  blasted,  and,  if  he  failed  to  do  so,  and  was 
injured  by  reason  thereof,  he  cannot  recover,  even  though  you 
find  the  defendant  had  been  negligent  in  not  properly  securing 
the  ground." 

As  to  instruction  No.  11  plaintiff  says:  "We  complain  of 
the  word  'could.'  It  calls  for  a  higher  degree  of  care  than  the 
law  requires.  The  test  being,  we  claim,  what  a  man  of  ordinary 
care  'would'  learn."  And  he  complains  of  instruction  No.  15 
in  this  language:  ''We  make  the  same  complaint  against  this 
as  against  No.  11.  The  same  erroneous  idea  is  expressed  in 
stronger  language." 

It  will  be  noted  that  the  trial  court  used  the  words  "would," 
"could,"  and  "might"  interchangeably.  We  do  not  think,  after 
carefully  reading  all  of  the  testimony,  that  the  jury  were  in  any 
way  misled  by  this;  nor  do  we  consider  it  necessary  to  inquire 
into  the  potentialities  of  these  three  words.  Plaintiff's  counsel 
refers  to  the  jury  as  the  "plain  men  in  the  box,"  but  insists 
upon  their  being  regarded  by  this  court  as  a  group  of  lexi- 
cographers, philologists,  grammarians,  and  analysts.  We  do  not 
believe  juries  should  be  so  treated.  Trial  by  jury  was  gradu- 
ally evolved,  under  our  system  of  jurisprudence,  for  the  very 
purpose  of  getting  the  opinions  of  twelve  "peers" — that  is, 
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•twelve  men  like  the  parties  interested — ^upon  disputed  questions 
of  fact.  It  is  notorious  that,  in  many  cases,  verdicts  are  not 
logical  deductions  from  the  testimony,  but  they  reflect  the  com- 
posite judgment  of  the  twelve  men  in  the  jury-box,  and  that  is 
the  best  result  that  the  human  race  has  yet  been  able  to  attain. 

The  word  ** might"  as  defined  by  Webster,  denotes  not  alone 
'* possibility,"  but  also  ** ability"  and  "capacity."  "Could" 
denotes  "ability"  and  "capability."  We  do  not  think  these 
instructions  allowed  the  jury  to  enter  the  realm  of  conjecture 
as  to  what  the  plaintiff  might,  or  could,  possibly,  have  learned, 
but  rather,  that  they  confined  the  test  to  what  a  man  of  ordinary 
prudence,  exercising  ordinary  and  usual  care,  would  have 
learned,  and  we  are  satisfied  the  jury  so  understood  them. 

Again,  it  is  contended  that  instruction  No.  14  is  erroneous  be- 
cause, as  plaintiff's  counsel  says,  it  is  a  "jumbling"  together  of 
two  absolutely  inconsistent  defenses.  We  do  not  so  construe  the 
language  used.  It  is  as  follows:  "No.  14.  If  you  find  from  the 
evidence  that  John  Nelson,  before  the  accident  happened,  was 
warned  of  the  danger,  and  told  not  to  go  beneath  the  untimbered 
ground,  but  to  keep  beneath  the  timbers,  then  you  should  con- 
sider such  fact,  in  determining  what  risks  and  dangers  he  as- 
sumed in  connection  with  his  employment,  and  also  in  connec- 
tion with  the  question  of  contributory  negligence." 

In  the  case  of  Ball  v.  Oussenhoven,  29  Mont.  321,  74  Pac.  871, 
this  court  said:  "The  defenses  of  contributory  negligence  and 
assumption  of  risk  are  entirely  inconsistent  with  each  other, 
and  do  not  rest  upon  the  same  principles,  and  the  existence  of 
one  excludes  the  existence  of  the  other.  •  •  •  If  the  defense 
of  the  assumption  of  risk  is  maintained,  the  question  of  the  ex- 
istence of  contributory  negligence  does  not  arise,  because,  if 
plaintiff  assumed  the  risks  of  the  emplo3rment,  he  cannot  recover, 
even  if  he  exercised  the  highest  degree  of  care."  The  rule  is 
well  settled  that  the  defendant  may  plead  inconsistent  defenses, 
if  he  so  desires. 

Two  questions  arose  in  the  case  at  bar:  (1)  Whether  the  plain- 
liff  was  injured  through  one  of  the  assumed  risks  of  his  employ- 
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ment;  and  (2),  if  the  danger  was  not  incident  to  the  employ- 
ment, did  he  exercise  ordinary  care  in  avoiding  it?  If  it  were 
an  assumed  risk,  it  makes  no  difference  whether  he  was  guilty 
of  contributory  negligence  or  not.  On  the  other  hand,  if  he 
did  not  assume  the  risk  as  an  incident  of  his  work,  the  question 
immediately  arises,  under  his  own  testimony:  Was  he  guilty  of 
contributory  negligence  t 

But,  appellant  says,  the  defendant  has  not  pleaded  contribu- 
tory negligence.  This  is  true,  and  if  plaintiff's  own  case  dis- 
closed no  question  of  contributory  negligence,  it  would  have 
been  improper,  under  the  rule  laid  down  in  Nelson  v.  City  of 
Helena,  16  Mont.  21,  39  Pac.  905,  to  have  instructed  the  jury 
on  that  subject.  In  that  case  the  court  said:  '*It  is  the  doctrine 
of  this  jurisdiction  that  contributory  negligence  is  a  matter  of 
defense,  and  that  plaintiff  need  not  allege  or  prove  its  absence. 
•  •  •  There  is  a  corollary,  rather  than  an  exception,  to  this 
rule;  •  •  •  the  corollary  being  to  the  effect  that,  whenever 
the  plaintiff's  own  case  raises  a  presumption  of  contributory 
negligence,  the  burden  of  proof  is  immediately  upon  him.  In 
such  a  case  it  devolves  upon  the  plaintiff,  as  of  course,  to  clear 
himself  of  the  suspicion  of  negligence  that  he  has  himself  cre- 
ated. He  must  make  out  his  case  in  full,  and  where  the  circum- 
stances attending  the  injury  were  such  as  to  raise  a  presumption 
against  him,  in  respect  to  the  exercise  of  due  care,  the  law  re- 
quires him  to  establish  affirmatively  his  freedom  fron:i  contribu- 
tory fault.'' 

Nelson  testified  on  cross-examination  in  his  case  in  chief  that 
it  was  the  custom  of  the  miners  to  go  in  and  pick  down  the  loose 
rock,  and  see  that  everything  was  in  proper  shape  before  the 
shoveler  went  in,  but  he  did  not  know  whether  they  did  so  on  this 
occasion  or  not ;  that  he  did  not  inquire  before  he  and  Goldberg 
went  in,  because  he  did  not  think  it  was  necessary,  and  did  not 
know  an3rthing  about  it.  We  think  this  testimony  warranted 
the  court  in  submitting  to  the  jury  an  instruction  on  contributory 
negligence. 
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Plaintiff  also  complains  of  instruction  No.  13,  which  is  as  fol- 
lows: ''Among  the  risks  and  dangers  of  his  employment,  which 
the  said  John  Nelson  assumed  when  entering  into  said  employ- 
ment were  the  risks  and  dangers  arising  from  negligence  of  the 
fellow-servants  of  the  said  John  Nelson  in  the  employ  of  the 
defendant,  and  the  defendant  cannot  be  held  liable  for  any  act  or 
acts  of  negligence  of  fellow-servants  of  the  said  John  Nelson 
which  may  have  resulted  in  the  injury  complained  of."  He 
says  his  complaint  of  this  instruction  is  that  there  was  no  evi- 
dence of  any  negligence  of  fellow-servants,  and,  if  there  were, 
the  instruction  excludes  the  right  to  recover  if  there  was  con- 
currence of  negligence  of  the  company  with  the  negligence  of 
tellow-servants.  The  question  of  the  negligence  of  the  miners  in 
failing  to  pick  down  this  rock  was  certainly  in  the  case,  and 
was  a  proper  subject  of  argument  to  the  jury;  therefore,  the 
court  had  a  right  to  cover  it  by  an  instruction.  So  far  as  the 
question  of  concurrent  negligence  on  the  part  of  the  company 
was  concerned,  the  trial  court  is  not  bound  to  cover  every  pos- 
sible contingency  in  one  instruction,  and,  if  the  plaintiff  con- 
ceived there  was  such  a  question  in  the  case,  he  should  have  of- 
fered an  instruction  covering  the  point. 

Appellant  contends  that  instruction  No.  18  ''flatly  imputes  to 
John  Nelson  want  of  ordinary  care,  and  leaves  to  the  jury  only 
the  question  as  to  whether  this  want  of  ordinary  care  was  the 
proximate  cause  of  the  injury."  We  are  unable  to  place  any 
such  construction  upon  the  language  employed,  but  are  of  opin- 
ion that  the  instruction  left  to  the  jury  the  question  of  whether 
plaintiff  exercised  ordinary  care. 

The  last  error  relied  upon  by  appellant  is  as  follows:  He 
contends  that  the  words  "or  expected"  should  have  been  used 
after  the  word  "ascertained"  in  instruction  21,  which  is  as  fol- 
lows: "You  are  further  instructed  that,  if  you  find  from  the  evi- 
dence in  this  case  that  that  certain  rock  or  boulder  referred  to  in 
the  testimony,  and  which  is  alleged  to  have  fallen  upon  plain- 
tiff, was  loosened  or  displaced  from  its  natural  position  by  the 
blast  mentioned  by  the  witness,  and  which  blast  is  alleged  to 
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have  gone  ofF  or  been  fired  a  short  time  prior  to  the  fall  of  such 
rock  or  boulder,  and  if  you  further  find  that  none  of  the  men  in 
the  employ  of  the  defendant  at  the  place  of  such  blasting  knew . 
that  such  rock  or  boulder  had  become  so  loosened  or  displaced 
or  that  the  same  was  in  an  unsafe  or  insecure  position  or  was 
in  danger  of  falling,  or  that  such  employees  of  defendant  could 
not  have  ascertained  the  same,  or  of  such  unsafe  or  insecure  con- 
dition of  such  rock  or  boulder,  by  the  exercise  of  ordinary  care 
and  caution,  then  you  are  instructed  that  the  danger  to  plaintiff 
by  reason  of  the  condition  of  such  rock  or  boulder  or  the  danger 
of  its  falling  was  a  risk  assumed  by  plaintiff  in  his  employment, 
and  he  cannot  recover  in  this  action,  and  your  verdict  should  be 
for  the  defendant.'' 

We  do  not  agree  with  appellant.  Under  the  facts  in  this  case, 
as  shown  by  plaintiff's  own  witnesses,  the  miners  were  charged 
with  the  duty  of  ascertaining  whether  everything  was  safe  after 
a  blast,  and  no  question  of  other  or  more  thorough  inspection 
was  raised  by  the  plaintiff  at  the  trial.  He  cannot  complain  that 
the  court  framed  its  instructions  to  fit  the  testimony  of  the 
particular  case.  It  was  the  duty  of  the  court  to  do  so.  As  this 
is  the  only  complaint  made  of  the  instruction,  we  have  given  it 
no  further  examination. 

We  are  of  opinion  that  the  plaintiff  had  a  fair  and  impartial 
trial  before  a  jury  of  his  peers,  whose  verdict  should  not  be 
disturbed. 

The  judgment  and  order  of  the  district  court  of  Silver  Bow 
county  are  affirmed. 

Afflrmed. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway 
concur. 
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(Submitted  February  12,  1907.    Decided  February  20,  1907.) 
(88  Pac.  794.) 

Master  and  Servant — Personal  Injuries — Safe  Place  to  Work — 
Complaint-^Instructions. 

Master  and  Servant — Personal  Injuries — Complaint 

1.  Where  plaintiff  alleged  in  her  complaint,  in  an  action  to  recover 
damages  for  personal  injuries  sustained  by  her  while  in  defendant's 
employ  as  a  domestic  servant,  that  she  was  acting  as  such  servant  at 
the  time  she  received  the  injuries  and  engaged  in  the  performance  of 
her  duties  under  the  directions  of  defendant,  it  was  sufficient  to  show 
the  relation  of  master  and  servant  between  the  parties,  and  that  plain- 
tiff was  acting  within  the  scope  of  her  employment  when  the  accident 
occurred. 

Same — Complaint — Indefiniteness — Special  Demurrer. 

2.  In  the  absence  of  a  special  demurrer  to  a  complaint,  in  a  personal 
injury  suit  brought  by  a  servant  against  her  employer,  on  the  ground 
of  indefiniteness  of  the  allegation  as  to  whether  she  was  acting  within 
the  scope  of  her  employment  when  she  was  injured,  the  pleading  will 
be  held  sufficient  where,  although  the  allegation  relative  to  the  particu- 
lar work  she  was  engaged  in  at  that  time  was  indefinite,  enough  was 
shown  to  make  it  appear  that  she  was  doing  her  work  under  the  em- 
ployer 's  directions. 

Same — Complaint — Master's  Knowledge  of  Dangerous  Place. 

3.  Plaintiff's  failure  to  allege,  in  a  complaint  against  her  employer 
to  recover  damages  for  personal  injuries,  received  while  performing  her 
duties  as  a  domestic  servant,  through  his  alleged  negligence  in  not 
furnishing  her  a  safe  place  in  which  to  work,  the  facts  wherein  the 
danger  incident  to  an  opening  in  the  floor  of  a  porch,  through  which 
she  fell,  consisted,  as  ^cll  as  the  causal  connection  between  the  de- 
fective place  and  the  injury,  and  that  defendant  knew,  or  by  the 
exercise  of  reasonable  diligence  ought  to  have  known,  of  the  dan- 
gerous condition  of  the  opening,  was  fatal  to  the  complaint. 

Same — ^Instructions — Care  Required  of  Master. 

4.  In  an  action  for  injuries  to  a  servant,  an  instruction  that  the  master 
owed  to  his  servant  the  duty  to  provide  her  a  reasonably  safe  place  in 
which  to  work  and  of  maintaining  it  in  a  reasonably  safe  condition 
during  the  employment,  was  erroneous  in  that  it  required  too  high  a 
degree  of  cat^  on  the  part  of  the  employer,  he  being  bound  only  to 
use  ordinary  care  in  providing  a  reasonably  safe  place  for  his  servant 
to  work. 

Appeal  from  Distnct  Court,  Silver  Bow  County;  John  B. 
McClenuin,  Judge, 
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Action  by  Sarah  Fearon  against  Patrick  Mullins.  From  a 
judgment  for  plaintiff  and  an  order  denying  him  a  new  trial, 
defendant  appeals.    Reversed  and  remanded. 

Mr.  John  F.  Davies,  for  Appellant. 

In  a  case  of  this  character,  it  is  not  sufficient  to  allege  that 
a  duty  existed  upon  the  part  of  the  defendant  and  that  he 
violated  such  duty;  but  the  facts  must  be  stated  showing  the 
legal  liability.  Unless  the  duty  results  in  all  cases  from  the 
stated  facts,  the  complaint  so  framed  will  be  bad.  (6  Thompson 
on  Negligence,  sees.  7458,  7523,  and  cases  cited ;  Hewson  v.  City 
of  New  Haven,  34  Conn.  136 ,  91  Am.  Dec.  718 ;  14  Encyclopedia 
of  Pleading  and  Practice,  332 ;  Baltimore  etc.  R.  R.  Co.  v.  Wilson^ 
31  Ohio  St.  557 ;  Rosewam  v.  Washington  O.  M.  Co.,  84  Cal.  219, 
23  Pac.  1039;  Smith  v.  Buttner,  90  Cal.  95,  27  Pac.  29.) 

It  was  necessary  for  the  plaintiff  to  have  alleged  and  proved 
not  only  that  she  was  injured,  but  that  she  was  injured  by  reason 
of  the  negligence  or  some  lack  of  care  or  duty  upon  the  part 
of  the  defendant,  and  that  by  reason  of  such  want  of  care,  she 
received  injuries.  (City  of  Hammond  v.  Winslow^  33  Ind.  App. 
92,  70  N.  E.  819;  City  of  Logansport  v.  Kihm,  159  Ind.  68,  64 
N.  E.  595;  Bodah  v.  Deer  Creek,  99  Wis.  509,  75  N.  W.  75.) 

''The  complaint  for  injuries  caused  by  the  failure  of  the 
master  to  furnish  a  safe  place  to  work  should  set  out  the  facts 
showing  wherein  the  danger  consisted  and  the  causal  connec- 
tion between  the  defective  place  and  the  injury."  (6  Thomp- 
son on  Negligence,  sec.  7527,  and  cases  cited;  Stephenson  v. 
Southern  Pac.  Co.,  102  Cal.  143,  34  Pac.  618,  36  Pac.  407 ;  City 
of  Hammond  v.  Winslow,  33  Ind.  App.  92,  70  N.  E.  819;  City 
of  Logansport  v.  Kihm,  159  Ind.  68,  64  N.  E.  595.) 

The  relation  of  master  and  servant  implies  no  obligation  of 
the  master  to  take  more  care  of  the  servant  than  the  servant  is 
willing  to  take  care  of  himself.  {Karr  Supply  Co.  v.  Kroening, 
167  111.  560,  47  N.  E.  1051;  Cameron  v.  Kenyon-Connel  Com. 
Co.,  22  Mont.  312,  74  Am.  St.  Rep.  602,  56  Pac.  358,  44  L.  R.  A. 
508;  Wormell  v.  Maine  Cent.  By.  Co.,  79  Me.  397,  1  Am.  St. 
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Rep.  321,  10  Atl.  49 ;  RusseU  Creek  Canal  Co.  v.  Wells,  96  Va. 
416,  31  S.  E.  614;  Pennsylvania  Co.  v.  Lynch,  90  111.  333; 
Missouri  Furnace  Co.  v.  Abend,  107  111.  44,  47  Am.  Rep.  425.) 

Messrs,  Mackel  dk  Meyer,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  plaintiff  brought  this  action  to  recover  a  judgment  for 
damages  for  a  personal  injury  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant. 

The  complaint,  after  alleging  that  defendant  is  the  owner  and 
occupant  of  a  residence  known  as  No.  623  West  Granite  street, 
in  the  city  of  Butte,  proceeds:  **That  on  or  about  the  twenty- 
ninth  day  of  August,  A.  D.  1904,  plaintiff  was  employed  by  the 
defendant  as  a  domestic,  and  during  said  time  worked  in  and 
about  the  said  hereinbefore  mentioned  premises,  and  that  it  then 
and  there  became  and  was  the  duty  of  the  defendant  to  furnish 
the  plaintiff  a  reasonably  safe  place  in  which  to  work. 

**That  the  defendant  negligently  and  carelessly  failed  and 
neglected  to  furnish  the  plaintiff  with  a  reasonably  safe  place 
in  which  to  work,  and  that  the  facts  with  reference  thereto  are 
as  follows:  That  at  the  rear  of  said  house  and  on  the  porch 
thereof,  there  is  a  large  opening  in  the  said  porch,  and  that  be- 
low said  opening  there  is  an  excavation  many  feet  deep,  to-wit, 
over  six  (6)  feet  deep.  That  on  or  about  the  twenty-ninth  day 
of  August,  A.  D.  1904,  the  defendant  covered,  and  permitted 
the  said  opening  to  be  covered,  with  a  number  of  light  boards 
and  other  matter  so  that  the  said  opening  could  not  be  seen  by 
the  plaintiff. 

''That  the  plaintiff  did  not,  and  could  not,  know  that  the  said 
opening  was  at  the  said  place,  but  that  the  defendant  then  and 
there  knew  that  the  said  opening  was  there ;  that  the  plaintiff, 
acting  under  the  orders  and  direction  of  the  defendant,  while 
performing  the  duties  required  of  her,  went  upon  the  said 
rear  porch  and  stepped  upon  the  said  light  boards  and  other 
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matter  covering  the  said  opening,  and  that  the  said  boards  and 
other  matter  gave  way,  and  the  plaintiff  was  violently  thrown 
down  upon  the  said  floor;  that  as  a  result  of  being  so  violently 
hurled  to  the  floor  and  coming  violently  in  contact  with  the  said 
floor,  plaintiff  received  a  severe  strain  to  her  spine,  and  received 
a  number  of  severe  wounds  and  bruises  on  her  body,  and  also 
sustained  a  displacement  of  her  womb;  that,  as  a  result  of  the 
displacement  of  her  womb,  severe  inflammation  and  excessive 
hemorrhages  resulted;  that  the  plaintiff  was  greatly  weakened 
in  body,  and  because  of  the  said  injuries,  was  compelled  to,  and 
did,  undergo  an  operation  known  as  the  'curettement.'  "  Then 
follow  allegations  setting  forth  the  extent  of  plaintiff's  suf- 
fering, her  consequent  permanent  disability,  and  the  expense  in- 
curred in  procuring  medical  treatment.  Judgment  is  demanded 
for  $7,250. 

The  answer  admits  the  employment  as  alleged,  but  denies  gen- 
erally all  the  other  allegations  of  the  complaint.  The  jury  found 
for  the  plaintiff.  The  defendant  has  appealed  from  the  judg- 
ment and  an  order  denying  his  motion  for  a  new  trial. 

1.  The  flrst  contention  made  by  appellant  is  that  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action.  It 
is  said  that  it  does  not  state  sufficient  to  show  that  the  re- 
lation of  master  and  servant  existed  between  the  parties,  or  that 
the  plaintiff,  at  the  time  of  her  injury,  was  acting  within  the 
scope  of  her  employment,  or  that  the  defendant  knew,  or  should 
have  known,  of  the  dangerous  condition  of  the  ventilator,  and 
failed  to  exercise  ordinary  care  to  make  it  safe. 

As  to  the  first  two  of  these  objections  it  is  sufficient  to  say 
that  it  appears  with  reasonable  clearness  and  certainty,  not  only 
that  the  plaintiff  was  in  the  employ  of  the  defendant  at  the 
time  of  the  injury  as  a  domestic  servant,  but  that  she  was, 
under  his  direction,  engaged  in  the  performance  of  her  duties 
as  such.  To  be  sure,  the  allegation  as  to  the  particular  work 
she  was  then  doing  is  indefinite,  and  it  would  have  been  proper 
to  set  out  the  facts  somewhat  more  in  detail,  but,  in  the  absence 
of  a  special  demurrer,  we  think  the  allegation  sufficiently  specific. 
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The  third  objection  is  fatal.  The  allegations  show  that  there 
was  an  opening  in  the  floor  of  the  porch  for  a  ventilator,  and  it 
had  been  covered  by  the  defendant  with  light  boards  "and  other 
matter";  and  further,  that  its  existence  was  known  to  the  de- 
fendant, but  not  to  the  plaintiff.  It  is  not  alleged  that  the 
covering  over  the  opening  was  insufficient  to  preveiit  a  person 
from  falling  through  into  the  excavation  below,  or  that  the  de- 
fendant, knowing  this  fact,  negligently  permitted  it  to  remain 
in  that  condition,  and  that  the  want  of  care  on  defendant's  part 
in  this  regard  was  the  cause  of  plaintiff's  injury.  That  its  con- 
dition was  dangerous  does  not  appear  from  any  definite  state- 
ment that  such  was  the  case,  but  only  by  mere  inference  from 
the  fact  that  the  covering  gave  way  when  the  plaintiff  stepped 
on  it,  and  plaintiff  thereby  received  her  injuries.  The  idea  that 
the  defendant  exercised  due  care  in  selecting  the  materials  with 
which  to  cover  the  opening  is  not  negatived  even  by  inference, 
and,  so  far  as  the  pleading  attempts  to  show  any  liability  on  the 
part  of  the  defendant,  it  is  wholly  insufficient.  In  this  class  of 
cases  the  complaint  should  set  out  the  facts  showing  wherein 
the  danger  consisted,  and  the  causal  connection  between  the 
defective  place  and  the  injury.  (6  Thompson  on  Negligence, 
7527.)  Not  only  so,  but  it  must  also  allege  that  the  master  had 
knowledge  of  the  efficient  cause  of  the  injury,  or,  by  the  exercise 
of  reasonable  diligence,  ought  to  have  had  knowledge.  (6 
Thompson  on  Negligence,  7529.) 

2.  Another  contention  is  that  the  court  erred  in  submitting 
to  the  jury  the  following  instruction:  **You  are  instructed  that 
the  master  owes  to  his  servant  the  duty  of  providing  her  a  rea- 
sonably safe  place  in  which  to  work,  and  maintaining  it  in  a  rea- 
sonably safe  condition  during  the  employment,  having  regard 
to  the  character  of  the  services  required,  and  the  dangers  that 
a  reasonably  prudent  person  would  apprehend  under  the  circum- 
stances of  each  particular  case."  In  Anderson  v.  Northern  Pac. 
Ry,  Co.,  34  Mont.  181,  85  Pac.  884,  this  court  held  an  instruction 
containing  the  following,  erroneous:  *'A  railway  company  is 
bound  to  provide  suitable  and  safe  material  and  structures  in  the 
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construction  of  its  road  and  appurtenances,  and  to  maintain 
tliem  in  a  reasonably  safe  condition." 

The  vice  of  this  latter  instruction,  as  was  held  in  Anderson  v. 
Railway  Co,,  supra,  is  that  it  cast  upon  the  company  a  greater 
burden  than  the  law  requires,  in  that  it  declared  it  bound  in 
any  event  to  provide  suitable  and  safe  material  and  structures 
in  the  construction  of  its  road,  and  to  maintain  them  in  a  reason- 
ably safe  condition,  whereas  the  law  requires  only  ordinary  care 
on  the  part  of  the  master  in  making  these  provisions  for  the 
safety  of  his  employee.  The  difference  between  the  instruction 
considered  there  and  the  one  before  us  in  this  case  turns  upon  the 
difference  in  meaning  of  the  expressions  **the  railway  company 
is  bound'*  and  **the  master  owes  to  his  servant  the  duty,"  etc. 
Wherever  one  owes  a  duty  under  the  law,  he  is  by  law  bound 
to  perform  it;  so  that  there  is  no  difference  in  the  character 
of  the  burden  cast  upon  the  defendant  by  the  different  expres- 
sions used  in  these  two  instructions.  What  a  master  is  bound 
to  do,  he  owes  it  as  a  duty  to  do,  and  what  he  owes  as  a  duty  to 
do,  he  is  bound  to  do.  The  instruction  under  consideration  is 
open  to  the  same  criticism  as  the  one  commented  upon  in  the 
case  cited,  and  must  therefore  have  been  prejudicial.  (See,  also, 
Martin  v.  City  of  Butte,  34  Mont.  281,  86  Pac.  264;  Leonard  v. 
City  of  Butte,  25  Mont.  410,  65  Pac.  425.) 

3.  Another  contention  is  that  the  evidence  is  insufficient  to 
justify  the  verdict.  We  shall  not  comment  upon  this  assignment 
further  than  to  say  that  we  think  it  was  sufficient  to  go  to  the 
jury,  and,  if  it  had  been  submitted  under  proper  instructions, 
would  have  sustained  the  verdict. 

4.  The  appellant  contends  that  the  court  erred  to  the  preju- 
dice of  the  defendant  in  several  other  matters  which  appear  upon 
the  face  of  the  record.  What  has  been  said,  however,  is  suffi- 
cient to  guide  the  court  upon  another  trial,  and  it  is  not  neces- 
sary to  consider  them.  Some  of  them  are  not  among  the  assign- 
ments of  error  in  the  brief,  and  others  we  do  not  deem  of  suffi- 
cient merit  to  warrant  special  notice. 
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The  judgment  and  order  are  reversed,  and  the  cause  remanded 
for  a  new  triaL 

Beversed  and  remanded. 

Mb.  Justigb  Holloway  and  Mb.  Justicb  Smith  concur. 


MULRONE,  Respondknt,  v.  MARSHALL,  Appellant. 

(No.  2,364.) 

(Submitted  Februaiy  11,  1907.    Decided  Februaiy  20,  1907.) 

(88  Pac.  797.) 

Beal  Property — Damages  by  Water — Cities  and  Towns — Drains 
-Obstructions — Evidence — Instructions — Aci  of  Ood. 

Beal  Property — Damages  by  Surface  Waters — ETidence — Sufficiency. 

1.  Evidence  in  an  action  for  injuries  to  plaintiff's  property,  alleged 
to  have  been  caused  through  defendant's  negligence  in  permitting  the 
filling  up  of  a  drain  in  front  of  his  (defendant's)  premises,  by  reason 
of  which  certain  water,  that  would  otherwise  have  been  carried  off 
through  such  drain,  was  turned  into  plaintiff's  basement,  where  he 
lived,  held,  sufficient  to  sustain  a  verdict  in  the  latter 's  favor. 

Same — Damages  by  Surface  Water — ^Act  of  God — ^Liability  of  Defendant — 
Instructions — Invading  Province  of  Jury. 

2.  Plaintiff  sued  defendant  for  injuries  to  his  property,  claimed  to 
have  been  occasioned  by  the  latter 's  negligence  in  filling  up  a  drain 
in  front  of  his  premises,  thus  causing  water,  which  would  otherwise 
have  been  carried  off  through  the  drain,  to  fiood  plaintiff's  basement 
where  he  lived.  Defendant  contended  that  the  drain  was  open  at  the 
time  of  the  accident,  but  that  it  was  insufficient  to  carry  off  the 
water  caused  by  an  unusual  and  extraordinarily  heavy  rainstorm,  and 
thkt  the  damage  resulted  from  an  act  of  God.  The  court  instructed 
the  jury  that,  when  two  causes  combine  to  produce  an  injury,  both 
of  which  causes  are  in  their  nature  proximate,  the  one  being  a  cul- 
pable, negligent  act  of  the  defendant,  and  the  other  in  the  nature 
of  an  act  of  God  (for  which  neither  party  is  responsible),  then  the 
defendant  is  liable  for  such  loss  as  is  proximately  caused  by  his 
own  act  concurring  with  the  act  of  God,  provided  the  loss  would  not 
have  been  sustained  by  the  plaintiff  but  for  such  negligent  act  of 
the  defendant.  Held,  that  while  the  court  should  have  been  more 
specific  in  applying  the  rule  stated  to  the  ease  in  hand,  the  instruction 
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correctly  stated  the  law  and  was  not  objectionable  as  invading  the 
province  of  the  jnrj. 
Same— Instructions. 

3.  Nor  could  the  jnrj  have  been  misled  by  the  foregoing  instruction, 
where  they  were  told  bj  the  next  succeeding  one  that  if  thej  believed 
that  the  damage  complained  of  was  not  due  to  defendant's  want  of 
care  or  negligence  concurring  with  the  unusual  rainstorm,  verdict 
should  be  for  defendant. 

Appeal — Beview — ^Instruction — Stating    Merely    Abstract    Eule    of    Law — 
Harmless  Error. 

4.  Where  the  facts  in  a  case  are  few  and  simple,  and  of  such  a  nature 
that  general  principles  of  law  may  be  easily  applied,  error  in  an  in- 
struction, in  that  it  merely  stated  an  abstract  legal  principle,  was  not 
prejudicial. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McClernan,  Judge. 

Action  by  Thomas  Mulrone  against  J.  W.  Marshall.  Judg- 
ment for  plaintiff.  From  an  order  denying  him  a  new  trial, 
defendant  appeals.    Affirmed. 

Mr.  C.  M.  Parr,  for  Appellant. 

The  rule  in  cases  like  this  requires  that  each  proprietor  in 
exercising  his  own  rights,  in  his  own  territory,  shall  act  with 
reasonable  skill  and  care  to  avoid  injury  to  others,  and  as  an 
approximate  rule  for  measuring  that  degree  it  is  laid  down  that 
such  skill,  care  and  diligence  should  be  exercised  as  men  of 
common  or  ordinary  prudence  in  relation  to  similar  subjects 
would  exercise  in  the  conduct  of  their  own  affairs.  {Shrewsbury 
V.  Smith,  12  Cush.  177;  Wolf  v.  St.  Louis  Ind,  Water  Co.,  10 
Cal.  541.)  An  extraordinary  flood  is  an  act  of  God,  and  imposes 
no  liability  upon  him  whose  lawful  structure  is  an  instrument 
in  causing  damage  to  others.  (Central  Trust  Co.  v.  Wabash  etc. 
By.  Co.,  57  Fed.  441.) 

Where  a  railroad  is  charged  with  flooding  lairds,  and  it  ap- 
pears that  it  was  due  to  an  unprecedented  storm  and  rainfall, 
the  company  is  not  liable,  even  though  the  company's  negli- 
gence contributed  to  the  loss  by  leaving  the  stumps  of  piling  in 
a  stream  where  a  bridge  had  been  built  which  caught  drift  and 
threw  the  water  out  of  the  channeL     {Coleman  v.  Kansas  City 
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etc.  E,  R,  Co,,  36  Mo.  App.  476.)  Instruction  No.  4  invaded  the 
province  of  the  jury.  {St,  Louis  8,  W,  R,  Co,  v.  Casseday. 
(Tex.  Civ.  App.),  40  S.  W.  198;  Houston  &  T,  C,  Ry,  Co,  v. 
Jones,  16  Tex.  Civ.  App.  179,  40  S.  W.  745;  Missouri  etc.  R,  Co. 
V.  Rogers  (Tex.  Civ.  App.),  40  S.  W.  849.) 

Messrs.  Maury  dt  HogevoU,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  in  the  justice  of  the  peace  court  by 
Mulrone,  as  plaintiff,  to  recover  damages  for  injuries  alleged 
to  have  been  caused  to  his  property  by  the  negligent  acts  of 
the  defendant,  Marshall.  From  a  judgment  in  favor  of  the 
plaintiff,  the  defendant  appealed  to  the  district  court  of  Silver 
Bow  county,  where  the  cause  was  tried  to  the  court  sitting  with 
a  jury.  The  jury  returned  a  verdict  in  favor  of  the  plaintiff, 
and  judgment  was  entered  thereon.  From  an  oirder  denying 
him  a  new  trial,  the  defendant  appealed  to  this  court. 

The  specifications  of  error  raise  but  two  questions:  (1)  Is  the 
evidence  sufficient  to  sustain  the  verdict  f  and  (2)  did  the  court 
err  in  giving  instruction  No.  4f 

1.  It  appears  from  the  evidence  that  the  plaintiff  lived  in 
the  basement  of  a  dwelling  on  the  west  side  of  Alaska  street, 
south  of  Copper  street,  in  the  city  of  Butte;  that  on  the  west 
side  of  Alaska  street  there  was  an  open  drain  for  carrying  off 
surface  water;  that  immediately  north  of  plaintiff's  property  was 
property  owned  by  the  defendant;  that  defendant  was  excavat- 
ing on  his  property  preparatory  to  the  erection  of  a  building, 
and,  in  doing  so,  had  taken  up  a  part  of  the  sidewalk  immedi- 
ately in  front  of  his  premises,  and  had  made  a  runway  up  which 
the  dirt  taken  from  the  excavation  was  hauled;  that  on  August 
11,  1905,  there  occurred  in  Butte  an  extraordinarily  heavy  rain- 
storm; that  the  basement  in  which  plaintiff  lived  was  flooded 
with  three  or  four  feet  of  muddy  water,  which  caused  the  damage 
to  plaintiff's  property  of  which  complaint  is  made. 
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The  contention  of  the  plaintiff  is  that  his  property  was  flooded 
by  reason  of  the  negligence  of  defendant  in  filling  up  the  drain 
on  the  west  side  of  Alaska  street  in  front  of  his  property,  which 
caused  the  water  to  be  turned  down  the  runway  and  into  the 
basement  where  plaintiff  resided.  The  contention  of  the  de- 
fendant is  that  the  rainstorm  of  August  11th  was,  in  fact,  a 
cloudburst;  that  the  drain  on  Alaska  street  was  open  and  in 
good  repair ;  that  such  drain  was  wholly  insufficient  to  carry  off 
the  surface  water  which  accumulated  on  Alaska  street  during 
this  rainstorm;  that,  in  fact,  much  of  the  water  which  flooded 
plaintiff's  property  came  down  Copper  street  and  overflowed 
the  drain  on  that  street,  overflowed  and  cut  under  the  side- 
walk above  the  property  of  both  plaintiff  and  defendant,  and 
flowed  into  the  basement  where  plaintiff  resides;  that  defend- 
ant was  not  guilly  of  any  negligence,  and  that  the  damage  re- 
sulted from  an  act  of  God.  There  is  evidence  tending  to  sup- 
port each  of  these  contentions. 

There  is  a  direct  conflict  as  to  whether  the  drain  on  Alaska 
street  was  closed,  and,  if  so,  whether  it  was  closed  by  any  negli- 
gent acts  of  the  defendant ;  whether,  if  open,  it  would  have  car- 
ried off  the  water  which  came  down  Alaska  street ;  and  whether 
the  water  which  flooded  plaintiff's  premises,  or  any  substantial 
portion  of  them,  came  from  Copper  street.  Witnesses  on  be- 
half of  plaintiff  testified  positively  that  the  drain  on  Alaska 
street  in  front  of  the  defendant's  property  was  closed  by  dirt 
taken  from  the  excavation  which  he  was  making.  .Certain  wit- 
nesses testified  that  they  went  to  that  point  during  the  storm  and 
opened  the  drain;  that  when  they  did  so,  no  more  water  ran 
into  the  basement  where  plaintiff  resided.  In  fact  they  testified 
that  no  substantial  amount  of  water  was  coming  onto  plain- 
tiff's property  from  any  other  source.  We  think  there  was  evi- 
dence sufficient  to  sustain  the  verdict. 

2.  Complaint  is  made  of  instruction  No.  4,  given  by  the  court, 
as  follows:  **You  are  instructed  that  when  two  causes  combine 
to  produce  an  injury,  both  of  which  causes  are,  in  their  na- 
ture, proximate,  and  both  contributing  to  an  injury,  the  one  be- 
Mont.,  Vol.  35—16 
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ing  a  culpable,  negligent  act  of  the  defendant,  and  the  other 
some  occurrence  in  the  nature  of  an  act  of  God,  for  which  neither 
party  is  responsible,  then  the  defendant  is  liable  for  such  loss 
as  is  proximately  caused  by  his  one  (own)  act  concurring  with 
the  act  of  God,  provided  the  loss  would  not  have  been  sustained 
by  the  plaintiff  but  for  such  culpable,  negligent  act  of  the  de- 
fendant, if  there  was  any  such  culpable,  negligent  act." 

It  is  said  that  the  court  in  this  instruction  invaded  the  province 
of  the  jury;  that,  in  fact,  the  jury  were  told  that  **the  proximate 
cause  was  the  negligence  of  Marshall."  The  rule  stated  in 
the  instruction  is  substantially  the  same  as  that  announced  by 
this  court  in  Meisner  v.  City  of  Dillon,  29  Mont.  116,  74  Pac. 
130,  and  in  Lundeen  v.  Livingston  E.  L.  Co.,  17  Mont.  33,  41 
Pac.  995,  and  we  think  it  correctly  states  the  law.  In  making 
use  of  the  rule  as  an  instruction,  the  trial  court  might  properly 
have  been  more  specific  in  applying  it  to  the  particular  case, 
but  we  think  it  is  hardly  open  to  the  criticism  made.  It  seems 
to  us  that  the  jury  must  have  understood  that  the  court  was 
stating  a  rule  of  law,  and  was  not  attempting  to  state  any  fact. 
They  must  have  understood  the  instruction  to  mean  that,  if 
they  found  from  the  evidence  (1)  that  there  were  two  causes 
which  combined  to  produce  the  damage,  (2)  that  both  of  such 
causes  were  in  their  nature  proximate,  and  (3)  that  one  of  such 
causes  was  the  culpable,  negligent  act  of  the  defendant,  and 
the  other  an  act  of  God,  then  the  defendant  should  be  held  lia- 
ble for  the  loss  proximately  resulting  from  the  two  such  concur- 
ring causes,  provided  they  should  further  find  from  the  evi- 
dence that  the  loss  would  not  have  been  sustained  but  for  such 
culpable,  negligent  act  of  the  defendant. 

We  are  re-enforced  in  our  opinion  that  the  jury  could  not 
have  been  misled  by  the  fact  that,  in  the  next  succeeding  instruc- 
tion, they  were  told  that,  if  they  believed  that  such  damage  as 
complained  of  by  plaintiff  was  not  due  to  the  want  of  care  or 
the  negligence  on  the  part  of  the  defendant  concurring  with 
such  rainstorm,  as  explained  in  instruction  No.  4,  then  the 
verdict  should  be  for  the  defendant. 
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We  have  examined  the  cases  cited  by  counsel  for  appellant, 
but  are  not  able  to  agree  with  the  Texas  court  that  such  an  in- 
struction as  the  one  offered  in  this  instance  is  a  comment  upon 
the  weight  of  evidence,  or  in  any  other  respect  invades  the 
province  of  the  jury.  "While  the  instruction  is  open  to  the  criti- 
cism that  it  merely  states  an  abstract  legal  principle,  since  the 
facts  in  this  case  are  few  and  simple  and  of  such  a  nature  that 
general  principles  of  law  may  be  easily  applied,  we  think  the 
error  in  giving  it  was  without  prejudice.  (Blashfield  on  In- 
structions to  Juries,  sec.  92.) 

We  find  no  reversible  error  ill  the  record.  The  order  of  the 
district  court  refusing  the  defendant  a  new  trial  is  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 


KELLY,  Appellant,  v.  NORTHERN  PACIFIC  RAILWAY 
COMPANY,  Respondent. 

(No.  2,382.) 

(Submitted  February  16,  1907.    Decided  February  25,  1907.) 

(88  Pac.  1009.) 

Master  and  Servant — Personal  Injuries — FeUow-servant  Acts-^ 
Pleadings — Complaint — Sufficiency. 

Master  and  Servant — Personal  Injuries — Complaint — Evidence — ^Variance. 
1.  Where,  in  an  action  by  a  trainman  against  a  railroad  company 
to  recover  damages  for  personal  injuries,  alleged  to  have  been  received 
by  reason  of  its  negligence  in  running  a  train,  objection  was  made  to 
the  introduction  of  evidence  showing  tiiat  plaintiff  was  injured  through 
neghgence  on  the  part  of  the  engineer  in  charge  of  the  train,  on  the 
ground  of  variance,  and  sustained,  and  nonsuit  granted,  the  rule,  urged 
by  appellant,  that  the  sufficiency  of  a  pleading  may  not  be  questioned 
by  an  objection  to  evidence  does  not  apply^  since  the  complaint  in  this 
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instance  stated  a  cause  of  action  for  primary  negligence  of  the  de- 
fendant,  and   the   question   of   variance   could   not   have   been  raised 
prior  to  trial. 
Sacie — Personal   Injuries — Fellow-servant   Acts — Complaint. 

2.  Under  either  of  the  fellow-servant  Acts  (Laws,  1903,  p.  156;  Laws, 
1905,  p.  1),  a  complaint,  in  an  action  bj  a  switchman  against  a  rail- 
way company  for  personal  injuries,  alleging  that  'Uhe  defendant  com- 
pany so  carelessly  and  negligently  managed,  operated  and  ran"  a  train 
of  cars  as  to  seriously  injure  him,  was  insufficient  in  the  absence  of  an 
allegation  that  recovery  was  sought  on  account  of  the  negligence  of  one 
for  whose  fault  the  statute  imposes  a  liability  on  the  master,  to  ad- 
mit proof  showing  that  plaintiff's  injuries  were  brought  about  by  the 
careless  and  negligent  acts  of  the  engineer  in.  charge  of  the  train  in 
question. 

Same — Personal  Injuries — Fellow-servant  Acts — Complaint. 

3.  Where  a  servant  relies  for  recovery  of  damages  for  personal  in- 
juries upon  the  provisions  of  either  of  the  fellow-servant  Acts  (Laws, 
1903,  p.  156;  Laws,  1905,  p.  1),  creating  a  liability  on  the  part  of  the 
master  where  none  existed  before  their  enactment,  he  must  set  forth 
in  ordinary  and  concise  language  a  statement  of  facts  showing  hia 
right  to  recover  under  such  special  statute. 

Appeal  from  District  Court,  Yellowstone  County;  C.  H. 
Loud,  Judge. 

Action  by  Harry  L.  Kelly  against  the  Northern  Pacific  Rail- 
way Company.  From  a  judgment  for  defendant,  plaintiflE  ap- 
peals.    AflSrmed. 

Mr,  Hnrry  A.  Oroves,  and  Mr,  Williarn  Oallagher,  for  Ap- 
pellant. 

In  the  construction  of  a  pleading,  for  the  purpose  of  deter- 
mining its  effect,  its  allegations  must  be  liberally  construed, 
with  a  view  to  substantial  justice  between  the  parties.  (Code 
Civ.  Proc,  sec.  740.)  The  practice  of  questioning  the  suffi- 
ciency of  a  petition  by  an  objection  to  the  introduction  of  evi- 
dence thereunder  is  not  to  be  encouraged,  and  such  objection 
should  be  overruled  if,  upon  any  fair  construction  of  the  peti- 
tion, any  cause  of  action  is  stated.  {Howard  v.  Carter,  71 
Kan.  85,  80  Pac.  61.)  Where  no  demurrer  was  interposed  to 
a  complaint,  but  issue  was  joined  thereon,  it  will  not  be  held 
insufficient  on  the  ground  of  ambiguities  or  uncertainties  of 
statement.  {Sanderson  v.  Billings  Water-Power  Co,,  19  Mont. 
236,  47  Pac.  998;  Rose  v.  Rose,  112  Cal.  341,  44  Pac.  658; 
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Pry  or  v.  City  of  Walkerville,  31  Mont.  618,  79  Pac.  240;  Code 
Civ.  Proc,  sec.  685;  Cleveland  etc.  Ry,  Co.  v.  Berry,  152  Ind. 
607,  53  N.  E.  415,  46  L.  R.  A.  33  j  Louisviile  etc.  Ry.  Co.  v. 
Bates,  146  Ind.  564,  45  N.  E.  108.) 

If  the  sufficiency  of  a  pleading  has  not  been  challenged  by 
motion  or  demurrer,  but  is  drawn  in  question  upon  the  admis- 
sion of  evidence,  a  liberal  construction  of  the  allegation  of 
fact  will  be  adopted.  {Patterson  v.  Patterson,  40  Or.  560, 
67  Pac.  664;  Creecy  v.  Joy,  40  Or.  28,  66  Pac.  295;  Chan 
Sing  V.  City  of  Portland,  37  Or.  68,  60  Pac.  718;  Burnette  v. 
Elliott,  72  Kan.  624,  84  Pac.  374;  Bank  of  Olasco  v.  Marshall, 
5  Kan.  App.  252,  47  Pac.  561.)  If  facts  are  pleaded  from  which 
an  ultimate  fact  necessarily  results,  it  is  the  same  as  though 
such  ultimate  fact  were  specifically  pleaded.  {Harmon  v.  Fox, 
31  Mont.  324,  78  Pac.  517.) 

Under  the  rule  of  Code  pleading  that  allegations  are  to  be 
liberally  construed,  with  a  view  to  substantial  justice,  whatever 
is  necessarily  implied  in  or  is  reasonably  to  be  inferred  from  an 
allegation  is  to  be  taken  as  if  directly  averred.  {Malloy  v. 
Benway,  34  Wash.  315,  75  Pac.  869.) 

As  illustrating  the  doctrine  of  implied  pleading,  see  Indian- 
apolis etc.  Ry.  Co.  v.  Johnson,  102  Ind.  352,  26  N.  E.  200,  on 
rehearing;  also,  Di  Marcho  v.  Builders^  Iron  Foundry,  18  R. 
I.  514,  27  Atl.  328,  28  Atl.  661;  Indianapolis  Union  Ry.  Co.  v. 
Houlihan,  157  Ind.  494,  54  L.  R.  A.  787,  60  N.  E.  943. 

Messrs.  Wallace  &  Donnelly,  for  Respondent. 

A  right  to  recover  from  a  man  for  his  own  wrong  is  one  thing; 
a  right  to  recover  from  the  same  man  for  the  wrong  of  another 
is  an  entirely  different  thing.  In  the  one  case  recovery  is  had 
for  the  defendant's  own  misconduct.  In  the  other  case,  where 
the  person  for  whose  wrong  recovery  is  had  is  a  servant  of 
the  defendant,  the  recovery  rests  upon  the  principle  of  respondeat 
superior,  the  law  making  the  defendant  answerable,  though  his 
own  individual  conduct  is  entirely  blameless.  This  distinc- 
tion was  always  preserved  in  the  forms  of  pleadings  themselves. 
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An  action  to  recover  from  a  defendant  for  his  own  wrong  was 
an  action  of  trespass;  an  action  to  recover  from  the  same  de- 
fendant for  the  wrong  of  one  for  whom  he  was  accountable 
was  an  action  of  trespass  on  the  case.  The  distinction  in  forms 
of  pleadings  has  been  abolished,  but  the  distinction  between  the 
grounds  of  recovery  in  the  two  cases  exists  and  can  never  be 
abolished.     (Warax  v.  Cincinnati  etc.  By.  Co,,  72  Fed.  637.) 

At  the  common  law  the  principle  of  respondeat  superior 
operated  in  favor  of  all  the  world  except  the  fellow-servants  of 
and  engaged  in  the  same  common  employment  with  the  imme- 
diate wrongdoer.  Such  persons  were  held  to  have  assumed  the 
risk  of  such  negligence,  and,  therefore,  could  not  recover.  The 
effect  of  the  fellow-servant  laws  has  been  simply  to  extend  the 
principle  of  resjyondeat  superior,  in  the  cases  defined  by  the 
statutes,  to  the  fellow-servants  of  the  wrongdoer,  as  well  as  to 
the  rest  of  the  world,  and  to  allow  the  servant  to  hold  the  de- 
fendant liable  upon  that  principle  just  as  a  third  person  might 
hold  him  li&ble. 

Now,  as  the  grounds  of  recovery  are  different  in  the  cases 
above  instanced,  so  the  averments  of  the  complaint  must  differ 
according  as  the  one  theory  or  the  other  is  relied  upon;  or,  if 
both  are  relied  upon  in  the  same  action,  they  must  be  stated  in 
separate  counts.  (2  Labatt  on  Master  and  Servant,  733.  See 
also.  Union  Pac.  Ry.  Co.  v.  Wyler,  158  U.  S.  285,  15  Sup.  Ct. 
877,  39  L.  Ed.  983;  Menard  v.  Montana  C.  B.  Co.,  22  Mont. 
340,  56  Pac.  592;  Dixon  v.  Chesapeake  etc.  By.  Co.,  179  U.  S. 
131,  21  Sup.  Ct.  67,  45  L.  Ed.  121 ;  Brown  v.  Central  Pac.  B. 
Co.,  68  Cal.  171,  7  Pac.  447,  8  Pac.  828;  Southern  Indiana  By. 
Co.  v.  Martin,  160  Ind.  280,  66  N.  E.  886;  Chicago  L  &  L. 
By.  Co.  V.  Barries,  164  Ind.  143,  73  N.  E.  91.) 

MR.  JUSTICE  SMITH  deUvered  the  opinion  of  the  court. 

This  action  was  begun  in  the  district  court  of  Yellowstone 
county  to  recover  of  the  defendant  corporation  damages  for 
personal  injuries. 
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The  complaint  sets  forth  a  cause  of  action  for  negligence  on 
the  part  of  the  defendant  as  follows:  **(3)  That  on  the  first 
day  of  November,  A.  D.  1905,  about  9  o'clock  P.  M.,  the  defend- 
ant company  was  backing  a  string  of  twelve  (12)  boxcars  with 
one  of  its  switch  engines,  in  an  easterly  direction,  over  trans- 
fer track  No.  2  of  its  yards  in  Billings,  Montana,  and  while  so 
backing  its  said  cars  the  plaintiff,  then  in  the  employ  of  said 
defendant  company  as  a  field  switchman  and  in  the  discharge 
of  his  duties,  was  passing  over  the  top  of  said  cars  toward  the 
east  to  set  a  brake  on  the  east  end  of  the  east  car  of  said  string 
of  cars,  and  while  the  plaintiff,  without  any  fault  or  negligence 
on  his  part,  was  passing  over  the  top  of  said  cars  as  aforesaid, 
the  defendant  company  so  carelessly  and  negligently  managed, 
operated,  and  run  said  string  of  cars  as  to  cause  plaintiff  to  be 
suddenly  and  violently  thrown  over  the  east  end  of  said  east 
car  to  the  ground,  whereby  a  wedge-shaped  piece  of  bone  was 
broken  laterally  off  of  the  posterior  portion  of  the  head  of  the 
tibia  of  plaintiff's  right  leg,  and  whereby  plaintiff's  left  ankle 
was  severely  wrenched  and  sprained. 

"(4)  That  by  reason  of  the  injury  aforesaid,  caused  by  the 
careless  and  negligent  acts  aforesaid  of  the  defendant,  the  plain- 
tiff has  suffered  intense  bodily  pain  and  mental  agony. 

**  (5)  That  by  reason  of  the  injury  aforesaid,  caused  by  the 
careless  and  negligent  acts  aforesaid  of  the  defendant,  plain- 
tiff's right  knee  is  stiff  and  his  left  ankle  is  weak,  and  plain- 
tiff is  informed  and  believes,  and  therefore  alleges,  that  they 
will  thus  ever  remain." 

Defendant  denied  the  material  allegations  of  the  complaint, 
and  alleged  affirmatively  that  plaintiff's  injuries  were  caused 
by  his  own  carelessness,  and  that  he  **  assumed  the  risks  of  in- 
jury in  the  mode  in  which  he  was  injured."  On  the  trial  the 
plaintiff  sought  to  prove  that  he  was  injured  through  the  care- 
less and  negligent  acts  of  an  engineer  in  the  operation  of  the 
engine  with  which  they  were  working.  Defendant's  counsel 
thereupon  interposed  the  following  objection:  **I  object,  upon 
the  ground  that  under  the  pleadings  in  this  case  no  proof  can 
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be  offered  of  any  alleged  negligent  action  of  the  engineer  iu 
operating  the  engine  attached  to  this  string  of  cars,  for  the  rea- 
sons: 

''First,  that  the  pleading  here  alleges  negligence,  not  on  the 
part  ^f  any  employee  of  the  company  defendant,  but  only  neg- 
ligence on  the  part  of  the  defendant  company  itself  causing  the 
injury  to  the  plaintiff. ' ' 

**  Second,  for  the  reason  that  to  show  negligence  on  the  part 
of  the  engineer  would  be,  at  common  law,  to  defeat  the  right  of 
recovery,  because  it  would  be  barred  as  being  the  negligence  of 
a  fellow-servant;  and  this  complaint  will  not  warrant  a  re- 
covery upon  the  statutory  cause  of  action  afforded  by  the  Act 
of  1905,  the  so-called  'fellow-servant  Act,*  for  the  reason  that  it 
does  not  in  terms  aver  an  essential  element  of  said  statutory 
right,  viz.,  that  the  negligence  was  the  negligence  of  some  em- 
ployee of  the  defendant  company  engaged  in  the  operation  of 
the  railway;  also,  in  connection  with  the  statement  of  counsel 
that  negligence  of  the  engineer  was  proposed  to  be  proved,  you 
cannot  show  any  fault  of  the  engineer  under  either  the  Act  of 
1905,  or  the  so-called  'fellow-servant  Act  of  1903,*  because  each 
of  these  Acts  gives  now  an  exceptional  statutory  right,  and  that 
right  is  dependent  upon  the  neglect  being  that  of  some  other 
servant  or  employee  under  the  Act  of  1905,  or  that  of  the  en- 
gineer and  other  enumerated  persons  under  the  Act  of  1903,  and 
to  recover  under  the  statute,  there  must  be  an  averment  that 
the  neglect  relied  upon  and  proposed  to  be  proved  was  that  of 
another  employee,  if  under  the  Act  of  1905,  or  the  engineer,  if 
under  the  Act  of  1903." 

The  court  sustained  the  objection,  and  plaintiff  excepted  to 
the  ruling.     Thereupon  the  following  proceedings  were  had: 

"Plaintiff's  Counsel:  We  offer  to  show  by  this  witness  that 
on  the  first  day  of  November,  1905,  in  the  operation  of  switch- 
ing crews  in  the  Billings  yards,  in  Montana,  it  was  in  violation 
of  the  duties  and  customs,  the  duties  of  the  engineer,  and  also 
of  the  rules  of  the  company,  the  Northern  Pacific  Railway  Com- 
pany, to  suddenly  stop  or  to  in  any  wise  stop  an  engine  when  a 
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field  switchman  was  on  top  of  the  cars  proceeding  to  set  the 
brakes  unless  he  had  received  a  signal  from  the  field  switchman ; 
that  in  this  case,  on  the  night  in  question,  the  plaintiff  was  pro- 
ceeding over  the  tops  of  a  string  of  cars,  as  alleged  in  the  com- 
plaint, and  that  the  engineer  of  the  defendant  company  in 
charge  of  the  engine  that  was  attached  to  such  train  of  cars  neg- 
ligently and  carelessly  caused  such  engine  to  stop  suddenly,  with- 
out receiving  any  signal  from  the  field  switchman,  and  thereby 
caused  the  plaintiff  to  be  thrown  from  the  east  end  of  said 
cars ;  that  the  plaintiff  was  on  top  of  said  cars  pursuant  to  the 
line  of  his  duty,  and  that  he  was  exercising  due  care  to  pro- 
tect himself,  but  by  reason  of  said  negligence  and  carelessness 
of  the  said  railway  company  the  plaintiff's  right  knee  was 
injured  by  causing  the  tibia  bone  to  be  broken,  and  also  his  left 
ankle  was  wrenched  and  sprained,  and  by  reason  of  such  in- 
juries the  plaintiff  suffered  intense  bodily  pain,  and  that  his 
right  knee  is  now  stiff  and  also  his  left  ankle;  that  the  said  in- 
juries will  be  permanent." 

Defendant's  Counsel:  "And  we  object  to  the  offered  proof 
for  the  reasons  assigned  in  the  objection  to  the  question  itself. 
It  is  suggested  that  the  offer  covers  injuries  and  matters  of  that 
kind,  and  it  might  be  conceded  that  we  would  have  no  objec- 
tion to  the  proof  of  injuries,  etc.  In  fact,  I  think  they  are  con- 
ceded." 

By  the  Court:  "Mr.  Groves,  does  this  offer  contain  all  the 
evidence  that  you  expect  to  introduce?" 

Plaintiff 's  Counsel : '  *  Yes,  sir. ' ' 

By  the  Court:  **In  relation  to  the  proof  of  negligence  on  the 
part  of  the  defendant  company t" 

Plaintiff's  Counsel:  **Yes,  sir." 

By  the  Court:  **With  that  statement,  then,  I  will  sustain  the 
objection." 

Plaintiff's  Counsel:  "Note  our  exception."     (Plaintiff  rests.) 

Defendant's  Counsel:  "Then  we  move  for  a  nonsuit  upon  the 
ground  that  there  has  been  no  negligence  shown  in  this  case 
or  a  right  to  recover  upon  the  complaint  herein." 
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By  the  Court:  "I  will  grant  the  motion." 

Plaintiff's  Counsel:  **Note  our  exception."  The  court  there- 
upon entered  judgment  in  favor  of  the  defendant.  Plaintiff 
appeals. 

The  so-called  fellow-servant  Act  of  1903  reads  as  follows: 
''Ever}"  railway  corporation,  including  electric  railway  corpora- 
tions, doing  business  in  this  state  shall  be  liable  for  all  dam- 
ages sustained  by  an  employee  thereof,  within  this  state,  with- 
out contributing  negligence  on  his  part,  when  such  damage  is 
caused  by  the  negligence  of  any  •  •  •  engineer.  •  •  •  " 
(Session  Laws,  1903,  p.  156.) 

The  Act  of  1905,  so  far  as  it  is  material  here,  is  as  follows: 
"Every  person  or  corporation  operating  a  railway  or  railroad 
in  this  state  shall  be  liable  for  all  damages  sustained  by  an  em- 
ployee of  such  person  or  corporation  in  consequence  of  the  neg- 
lect of  any  other  employees  thereof  •  •  •  when  such  neg- 
lect *  *  *  is  in  any  manner  connected  with  the  use  and 
operation  of  any  railway  or  railroad  on  or  about  which  they 
shall  be  employees.     *     *     *    "     (Session  Laws,  1905,  p.  1.) 

The  question  involved  in  this  appeal  is  as  follows:  Was  the 
allegation,  **the  defendant  company  so  carelessly  and  negli- 
gently managed,  operated,  and  ran  said  string  of  cars,"  suffi- 
cient to  admit  proof  of  the  negligence  of  the  engineer  under 
either  of  said  fellow-servant  Acts? 

Appellant's  first  contention  is  that  the  practice  of  questioning 
the  sufficiency  of  a  pleading  by  an  objection  to  the  introduction 
of  evidence  thereunder  is  not  to  be  encouraged;  and  he  cites 
cases  to  that  effect.  This  question,  however,  does  not  arise  in 
this  case,  because  the  complaint  here  undoubtedly  states  a  cause 
of  action  for  primary  negligence  on  the  part  of  the  defendant, 
and  the  question  of  variance  between  the  allegations  of  the  com- 
plaint and  the  proof  offered  could  not  have  been  raised  by  the 
defendant  prior  to  the  trial. 

•  On  the  main  question  involved,  appellant  has  called  our  at- 
tention to  the  case  of  Indianapolis  etc.  Ry,  Co,  v.  Johnson,  102 
Ind.  355,  26  N.  E.  200,  on  rehearing,  where  the  court  said:  **It 
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is  held  in  the  principal  opinion  that  the  complaint  was  bad,  be- 
cause it  appeared  therefrom  that  the  injury  to  the  appellee  was 
the  result  of  negligence  in  loading  the  cars,  and  that  an  infer- 
ence arose  from  the  facfb  stated  that  they  were  loaded  by  his 
fellow-servants."  Passing  the  question  as  to  whether  such 
inference  was  properly  deducible  in  that  case,  it  is,  perhaps,  suf- 
ficient to  say  that  if,  before  the  statute  of  1903,  a  complaint 
showed  on  its  face  that  the  injury  was  caused  by  the  act  of  a 
fellow-servant,  it  would  be  bad.  In  the  Indiana  case  the  court 
held  that  the  inference  appeared  in  the  complaint  because  the 
negligent  act  complained  of  was  one  that  naturally  pertained  to 
the  work  of  a  fellow-servant  in  loading  a  car. 

Again,  he  cites  the  case  of  Di  Marcho  v.  Builders'  Iron 
Foundry,  18  R.  I.  514,  27  Atl.  328,  where  the  court  said: 
''The  allegation  against  the  defendant  is  that  the  corpora- 
tion threw,  or  caused  to  be  thrown,  a  box,  etc.  Since  a  cor- 
poration can  act  only  through  a  servant,  the  allegation  is,  in 
effect,  that  the  box  was  thrown,  or  caused  to  be  thrown,  by  a 
servant  of  the  corporation."  It  will  readily  be  seen  that  this 
case,  by  the  very  phraseology  of  the  allegation,  could  not  pos- 
sibly involve  any  of  the  primary  duties  of  the  corporation ;  but 
the  allegation  shows  on  its  face  that  the  injury  was  caused  by 
the  act  of  a  servant  of  the  corporation. 

In  the  case  of  Indianapolis  Union  Ry.  Co.  v.  Houlihan,  157 
Ind.  494,  60  N.  E.  943,  54  L.  R.  A.  787,  Houlihan  commenced 
an  action  against  the  railroad  company  and  relied  upon  two 
acts  of  negligence — (1)  negligence  of  the  railway  company  in 
permitting  obstructions  to  view;  and  (2)  negligence  of  an  en- 
gineer in  running  his  engine.  Plaintiff  alleged  in  his  complaint 
that  an  engine  owned  by  the  defendant  company  and  in  charge 
of  defendant's  engineer  was  negligently  run  by  the  engineer 
against  plaintiff  without  fault  on  his  part,  inflicting  permanent 
injuries;  that  the  engineer  negligently  failed  to  stop  the  engine 
while  approaching  the  crossing,  and  negligently  failed  to  give 
any  signal  of  the  engine's  approach.  The  court  held  that  plain- 
tiff assumed  the  risk  arising  from  the  obstruction,  and  that  the 
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engineer's  negligence  was  included  in  the  averment  that  the 
injuries  were  inflicted  **by  reason  of  all  of  defendant's  negli- 
gence as  herein  alleged.'* 

In  the  case  of  Menard  v.  Montana  C,  Ry.  Co.,  22  Mont.  340, 
56  Pac.  592,  this  court  said:  ** Plaintiff  insists  that  he  was  en- 
titled to  recover  under  the  Act  of  March  2,  1891,  entitled  *An 
Act  requiring  railroad  companies  to  pay  for  damages  to  stock.' 
(Laws,  1891,  p.  267.)  So  much  of  the  Act  as  is  relevant 
provides  that  any  corporation  operating  a  railroad  in  Montana 
Hhat  fails  to  fence  the  same  by  fence  suitable  and  amply  suffi- 
cient to  prevent  cattle,  horses,  sheep  and  other  live  stock  from 
getting  on  said  railroad,  at  all  points  where  such  right  to  fence 
exists,  shall  be  liable  to  the  owner  of  any  such  stock  injured  or 
killed  by  reason  of  the  want  of  such  fence  for.  the  value  of  the 
property  or  damages  caused,  unless  the  same  was  occasioned 
by  the  willful  act  of  the  owner,  or  his  agent.  And  in  order  to 
recover  it  shall  only  be  necessary  for  the  owner  to  prove  the 
injury  or  destruction  of  his  property  and  the  value  thereof. 
•  •  •  '  We  are  of  the  opinion  that  the  complaint,  for  fail- 
ure to  state  that  the  animals  were  killed  by  reason  of  the  want 
of  a  fence  at  points  where  the  right  to  fence  existed,  is  insuffi- 
cient to  sustain  a  recovery  under  the  Act  of  1891,  assuming  it 
to  have  been  in  force  as  to  defendant.  True,  the  Act  declares 
that  in  order  to  recover  it  shall  only  be  necessary  for  the  owner 
to  prove  the  killing  of  the  animals  and  their  value;  but  this 
lays  down  a  mere  rule  in  respect  of  the  amount  of  evidence  or 
quantum  of  proof,  which  in  no  wise  aids  the  complaint.  The 
rule  has  the  effect  only  of  dispensing  with  the  necessity  of  mak- 
ing some  proofs  which,  in  the  absence  of  the  rule,  might  be 
deemed  indispensable  to  a  recovery,  and  does  not  supply  the 
omission  of  the  complaint  to  charge  facts  constituting  a  cause 
of  action  created  by,  and  arising  from  the  provisions  of,  the 
•statute.  In  actions  broifght  under  the  Act  of  1891,  the  com- 
plaint must  allege,  and  it  seems  the  evidence  should  show,  that 
the  cattle  were  killed  by  reason  of  the  want  of  such  fence  as 
the  statute  requires  at  points  where  the  corporation  had  the 
right  to  fence." 
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Where  the  person*  for  whose  wrongful  action  recovery  is 
sought  is  a  servant  of  the  defendant,  the  recovery  rests  upon  the 
principle  of  respondeat  superior.  The  law  makes  the  defend- 
ant answerable,  although  his  own  individual  conduct  may  be 
blameless.  Labatt  in  his  work  on  Master  and  Servant  (sec- 
tion 733,  volume  2)  uses  this  language:  *'If  the  plaintiff  in- 
tends to  rely  upon  several  distinct  causes  of  action,  as  a  breach 
of  common-law  duty,  and  the  negligence  of  one  or  more  of  the 
persons  for  whom  the  employer  is  by  these  Acts  (i.  e.,  the  fel- 
low-servant Acts)  rendered  responsible,  the  facts  must  be  al- 
leged in  separate  counts."  In  the  case  at  bar  the  principle  of 
respondeat  superior  is  not  invoked  at  all.  The  plaintiff  counts 
exclusively  upon  the  primary  negligence  of  the  Northern  Pa- 
cific Railway  Company.  There  is  no  allegation  that  recovery 
is  sought  on  account  of  the  negligence  of  one  for  whose  fault 
a  liability  is  imposed  by  statute. 

In  the  case  of  Union  Pacific  Ry.  Co,  v.  Wyler,  158  U.  S. 
285,  15  Sup.  Ct.  877,  39  L.  Ed.  983,  the  supreme  court  of  the 
United  States  said:  **A  suit  based  upon  a  cause  of  action  al- 
leged to  result  from  the  general  law  of  master  and  servant  was 
not  a  suit  to  enforce  an  exceptional  right  given  by  the  law  of 
Kansas.  If  the  charge  of  incompetency  in  the  first  petition 
was  not  per  se  a  charge  of  negligence  on  the  part  of  the  fellow- 
servant,  then  the  averment  of  negligence,  apart  from  incom- 
petency, was  a  departure  from  fact  to  fact,  and  therefore  a  new 
cause  of  action.  Be  this  as  it  may,  as  the  first  petition  pro- 
ceeded under  the  general  law  of  master  and  servant,  and  the 
second  petition  asserted  a  right  to  recover  in  derogation  of  that 
law,  in  consequence  of  the  Kansas  statute,  it  was  a  departure 
from  law  to  law." 

But  appellant  says  a  corporation  can  only  act  through  its 
agents  and  servants,  and  therefore,  when  it  is  said  that  a  cor- 
poration negligently  operated  a  locomotive,  the  inference  is  ir- 
resistible that  the  person  '* operating  and  running"  said  loco- 
motive was  the  engineer.  To  adopt  this  reasoning  would  be 
to  lose  sight  of  the  distinction  between  the  acts  of  a  corpora- 
tion, which,  though  performed  by  an  agent,  are  yet  in  law 
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primarily  the  acts  of  the  principal,  and  those  other  acts  of  its 
agents  which,  though  the  master  may  be  liable  for  them,  are 
yet  primarily  the  acts  of  the  servant,  and  for  which  the  mas- 
ter is  only  liable  on  the  principle  of  respondeat  superior.  The 
recovery  in  the  one  case  rests  upon  a  breach  of  primary  duty 
on  the  part  of  the  employer,  and  in  the  other  upon  the  prin- 
ciple that  the  master  is  liable  for  the  negligent  acts  of  those 
he  employs  in  the  prosecution  of  his  business. 

In  the  case  of  Chesapeake  etc,  Ry,  Co,  v.  Dixon,  179  U.  S. 
131,  21  Sup.  Ct.  67,  45  L.  Ed.  121,  Chief  Justice  Fuller  said: 
*'It  was  stated  that  the  'negligence  of  the  corporate  defend- 
ant was  done  by  and  through  its  said  servants  and  other  of  its 
servants  then  and  there  in  its  employment,  and  said  negligence 
was  the  joint  negligence  of  all  the  defendants.'  Assuming 
this  averment  to  be  inconsistent  with  a  charge  of  direct  action 
by  the  company,  it  may  nevertheless  be  held  to  amount  to  a 
charge  of  concurrent  action  when  coupled  with  the  previous 
averment  that  Dixon  was  killed  while  crossing  the  track  at  a 
turnpike  crossing  by  the  negligence  of  the  company  and  the 
other  defendants  in  charge  of  the  train.  The  negligence  may 
have  consisted  in  that  the  train  was  run  at  too  great  speed,  and 
in  that  proper  signals  of  its  approach  were  not  given;  and,  if 
the  speed  was  permitted  by  the  company's  rules  or  not  forbid- 
den, though  dangerous,  the  negligence  in  that  particular  and  in 
the  omission  of  signals  would  be  concurrent.  Other  grounds 
of  concurring  negligence  may  be  imagined." 

In  the  case  of  Brawn  v.  Central  Pacific  B.  B,  Co,,  68  Cal.  171, 
7  Pac.  447,  8  Pac.  828,  the  supreme  court  of  California  said 
that,  as  against  positive  allegations  that  the  acts  and  omissions 
complained  of  were  by  the  defendant,  the  court  could  not  pre- 
sume that  they  were  those  of  a  fellow-employee. 

The  supreme  court  of  Indiana,  in  the  case  of  Southern  Indiana 
Ry.  Co,  V.  Martin,  160  Ind.  280,  66  N.  E.  886,  used  this  Ian- 
guage:  "We  now  inquire  whether  a  cause  of  action  is  stated 
under  the  second  and  fourth  subdivisions  of  section  1  of  the  em- 
ployers' liability  Act.  These  subdivisions  undoubtedly  create 
a  greater  liability  than  existed  at  common  law,  but  we  do  not 
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think  that  either  of  them  renders  the  paragraph  [of  the  com- 
plaint] sufficient.  A  case  is  not  stated  within  the  second  sub- 
division, because  of  the  insufficient  allegations  relative  to  the 
duty  of  the  appellee  to  conform  to  the  order  or  direction  that 
was  given  with  reference  to  the  cable.  It  is  not  necessary  that 
the  precise  words  of  the  statute  should  be  used,  but  no  form 
of  allegation  that  amounts  to  less  than  the  equivalent  of  the 
words  of  the  statute  will  be  sufficient.*' 

And  again,  in  the  case  of  Chicago  etc.  By,  Co.  v.  Barnes,  164 
Ind.  143,  73  N.  E.  91,  the  same  court  said:  **It  is  insisted  by 
counsel  for  appellee  that  the  complaint  sufficiently  discloses 
several  acts  of  negligence  which  will  render  the  railroad  com- 
pany liable  either  at  common  law,  or  under  the  employers'  lia- 
bility Act  (sec.  7083,  Burns,  1901;  Acts  1893,  p.  294).  When 
tested  by  the  rules  of  pleading,  we  think  it  is  evident  that  this 
action  is  not  predicated  upon  any  of  the  provisions  of  the 
employers'  liability  Act  of  this  state;  for  the  rule  is  well  set- 
tled that,  when  a  party  in  his  pleading  seeks  to  avail  himself 
of  the  benefits  of  a  statute,  he  is  required  by  the  averments 
thereof  to  bring  himself  fully  within  the  provision  or  provi- 
sions of  the  statute  upon  which  he  relies.  (Indianapolis  etc. 
Co.  V.  Foreman,  162  Ind.  85,  69  N.  E.  669.)  A  complainant 
who  seeks  to  base  an  action  on  any  of  the  provisions  of  the  em- 
ployers' liability  Act  must  by  positive  and  direct  averment  of 
facts  show  that  the  action  falls  within  the  particular  provision 
on  which  he  relies." 

In  order  to  settle  the  rule  in  this  state,  we  decide  that,  where 
a  party  relies  for  recovery  upon  a  special  statute  creating  a 
liability  where  none  existed  before,  he  must  set  forth  in  ordi- 
nary and  concise  language  a  statement  of  facts  showing  his 
right  to  recover  under  that  statute. 

The  judgment  of  the  district  court  of  Yellowstone  county  is 
affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  HoLiiOWAY 
concur. 
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Chattel    Mortgages — Grain — Purchaser    in    Oood    Faith — Evi- 
dence— Costs — Taxation — Burden  of  Proof. 

Chattel  Mortgages — Grain — Purchaser  After  Removal — Evidence. 

1.  Evidence  adduced  in  an  action  to  recover  the  value  of  a  crop  of 
wheat,  upon  which  plaintiff  held  a  chattel  mortgage,  from  the  purchaser 
of  the  same,  examined  and  held  sufficient  to  warrant  the  district  court 
in  directing  a  verdict  for  defendant. 

Same — Grain — Removal  from  Land  of  Mortgagor — Bona  Fide  Purchaser. 

2.  Where  mortgaged  grain  has  been  removed  from  the  land  of  the 
mortgagor,  it  is,  under  Civil  Code,  section  3876,  prima  facie  free 
from  encumbrance,  and  the  mere  fact  that  one  who  bought  it  after 
its  removal  had  knowledge  that  it  was  once  mortgaged  is  not  alone 
sufficient  to  prevent  his  being  a  bona  fide  purchaser. 

Same — Grain — ^Removal  from  Land  of  Purchaser — Bona  Fide  Purchaser- 
Estoppel. 

3.  Unless  a  buyer  of  mortgaged  grain,  after  its  removal  from  the  land 
of  the  mortgagor,  has  estopped  himself  in  some  way  to  deny  the  con- 
tinued existence  of  the  mortgage  lien,  he  may  safely  buy  under  the 
presumption  that  the  lien  has  been  extinguished. 

Same — Grain — ^Waiver  of  Lien. 

4.  Where  an  agent  of  a  mortgagee  had  taken  a  mortgage  on  a  crop 
of  grain  in  his  own  name,  for  the  benefit  of  his  principal,  and  agreed 
with  the  secretary  of  a  mercantile  corporation  which  furnished  the 
seed  for  the  crop,  that  the  corporation  might  purchase  the  crop  at 
a  stipulated  price  and  pay  him  (mortgagee's  agent)  the  balance  due 
after  deduction  of  the  cost  of  the  seed,  he  bartered  the  mortgage  lien 
— ^if  he  did  not  waive  it  altogether — for  the  promise  of  the  corpora- 
tion to  pay  the  balance  to  him. 

Oosts — Taxation — ^Memorandum — Items    Properly    Chargeable — ^Burden   of 
Proof. 

5.  A  memorandum  of  items  of  costs  duly  verified,  served  on  the 
opposite  party,  and  filed  with  the  clerk,  is  prima  facie  evidence  that 
the  items  were  necessarily  expended  and  properly  taxable  unless  they 
appear  otherwise  on  the  face,  and  the  burden  of  showing  that  such 
items  were  not  properly  taxable  is  on  the  party  disputing  them. 

Appeal  from  District  Court,  Yellowstone  County;  C.  H.  Loud, 
Judge. 
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Action  by  L.  L.  Brande  against  the  A.  L.  Babcock  Hardware 
Company.  Judgment  for  def endant,  and  plaintiff  appeals.  Af- 
firmed. 

Mr.  Fred  H.  Hathbom,  and  Mr.  Harry  A.  Oroves,  for  Appel- 

Does  a  purchaser  of  a  crop  after  severance,  with  full  knowl- 
edge of  a  chattel  mortgage  thereon,  away  from  the  premises  on 
which  it  was  grown,  take  the  same  discharged  from  the  mort- 
gage t  The  following  authorities  answer  this  question  in  the 
negative:  Martin  v.  Thompson,  63  Cal.  4;  WUson  v.  Frouty, 
70  Cal.  196,  11  Pac.  608;  Byrnes  v.  Hatch,  77  Cal.  241,  19  Pac. 
482 ;  Chittenden  v.  Pratt,  89  Cal.  178,  26  Pac.  626 ;  Campodonico 
V.  Oregon  Imp.  Co.,  87  Cal.  566,  25  Pac.  763;  Bank  of  Woodland 
V.  Duncan,  117  Cal.  412,  49  Pac.  414;  Summerville  v.  Stockton 
Milling  Co.,  142  Cal.  529,  76  Pac.  243;  Bank  of  Ukiah  v.  Gib- 
son (Cal.),  39  Pac.  1069;  Perkins  v.  Maier  &  Zobelein  Brewery, 
133  Cal.  496,  65  Pac.  1030.  Under  the  evidence  the  court 
could  not  declare  as  a  matter  of  law  that  appellant  had  waived 
his  mortgage  lien.  {Chittenden  v.  Pratt,  89  Cal.  178,  26  Pac. 
626;  Zom  V.  Livesley,  44  Or.  501,  75  Pac.  1057;  Stillman  v. 
Hamer,  70  Kan.  469,  109  Anf.  St.  Rep.  465,  78  Pac.  836;  Mc- 
Cabe  V.  Montana  etc.  Ry.  Co.,  30  Mont.  323,  76  Pac.  701.) 

It  is  only  fair  to  the  adverse  party  that  at  least  a  sufficient 
showing  should  be  made  upon  the  face  of  a  cost-bill  to  enable 
such  party  to  ascertain  therefrom  who  the  witnesses  are,  where 
they  reside,  where  they  were  subpoenaed,  how  many  days  they 
claim  to  have  been  in  attendance  upon  court,  and  the  number 
of  miles  actually  traveled  by  them  in  obedience  to  a  subpoena 
or  the  request  of  the  successful  party.  {Oarr  v.  Cranney,  25 
Utah,  193,  70  Pac.  853;  Cole  v.  Duchcneau,  13  Utah,  42,  44  Pac. 
92;  Stickney  v.  Berry,  7  Idaho,  303,  62  Pac.  924.) 

Mr.  W.  M.  Johnston,  for  Respondent. 

The  removal  of  the  crop  before  sale,  as  alleged  in  appellant's 
complaint,  destroyed  the  lien  of  appellant's  mortgage.     {Water- 
Mont.,  Vol.  35—17 
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man  v.  Oreen,  59  Cal.  142 ;  Ooodyear  v.  Williston,  42  Cal.  11 ; 
OillUan  v.  Kendall,  26  Neb.  82,  18  Am.  St.  Rep.  766,  42  N.  W. 
281.)  It  has  been  held  that  the  filing  of  a  chattel  mortgage  is 
not  constructive  notice  to  a  commission  merchant.  {Oreer  v. 
Newland,  70  Kan.  310,  109  Am.  St.  Rep.  424,  77  Pac.  98,  70 
L.  R.  A.  554.)  Waiver  of  mortgage  liens  need  not  be  in  writ- 
ing, nor  supported  by  a  consideration.  {Livingston  v.  Stevens, 
122  Iowa,  62,  94  N.  W.  925-927 ;  Livingston  v.  Heck,  122  Iowa, 
74,  94  N.  W.  1098;  Frick  Co.  v.  Western  etc.  Milling  Co.,  51 
Kan.  370,  32  Pac.  1103;  First  Nat.  Bank  v.  Weed,  89  Mich. 
357,  50  N.  W.  864;  Anderson  v.  South  Chicago  Brewing  Co., 
173  111.  213,  50  N.  E.  655;  Little  John  v.  Pearson,  23  Neb.  192, 
36  N.  W.  477,  7  Cyc.  49.  See,  also,  cases  digested  in  9  Century 
Digest,  2819;  New  England  M.  S.  Co.  v.  Great  Western  Elevator, 
6  N.  Dak.  407,  71  N.  W.  130;  Peterson  v.  St.  Anthony  &  D.  E. 
C.  Co.,  9  N.  Dak.  55,  81  Am.  St.  Rep.  528,  81  N.  W.  59;  Drexel 
V.  Murphy,  59  Neb.  210,  80  N.  W.  813;  Houston  etc.  Ry.  Co.  v. 
Garrison  (Tex.  Civ.  App.),  37  S.  W.  971;  Maier  v.  Freeman,  112 
Cal.  8,  53  Am.  St.  Rep.  151,  44  Pac.  357,  7  Cyc.  47.) 

Where  an  agent  is  held  out  as  having  full  authority  in  the 
premises,  holds  the  note  and  manages  the  entire  affair,  his. set- 
tlement will  be  held  within  the  apparent  scope  of  his  authority. 
{Dabney  v.  McFarlin  (Tex.  Civ.  App.),  34  S.  W.  142;  Cran- 
well  V.  Cli7iton  Realty  Co.,  67  N.  J.  Eq.  540,  58  Atl.  1030; 
Daniel  V.  Atlantic  C.  L.  R.  Co.,  136  N.  C.  517,  67  L.  R.  A.  455, 
48  S.  E.  816-818 ;  Flint  v.  Boston  etc.  R.  Co.,  73  N.  H.  141,  59 
Atl.  938;  Forked  Deer  Pants  Co.  v.  Shipley,  25  Ky.  Law  Rep. 
2299,  80  S.  W.  476;  Fishhaugh  v.  Spunaugle,  118  Iowa,  337,  92 
N.  W.  58.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  begun  to  recover  the  sum  of  $504,  the  alleged 
value  of  certain  wheat  sold  by  one  Farr  to  the  defendant  com- 
pany, upon  which  plaintiff  held  a  chattel  mortgage,  of  which 
defendant  is  alleged  to  have  had  notice.  At  the  close  of  the 
testimony,  the  court  directed  the  jury  to  return  a  verdict  for  the 
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defendant,  and  upon  such  verdict  judgment  was  entered.  From 
that  judgment  the  plaintiff  has  appealed  to  this  court. 

It  appears  that  on  the  twenty-ninth  day  of  December,  1903, 
Fair  made,  executed,  and  delivered  to  plaintiff  his  promissory 
note,  and  on  the  same  day,  to  secure  the  note,  made  his  chattel 
mortgage  upon  the  crop  to  be  raised  by  him  in  the  following 
year,  1904.  This  note  and  mortgage  were  taken  by  Austin 
North,  the  agent  of  plaintiff.  The  plaintiff  nowhere  appears 
personally  in  the  action.  In  the  spring  of  1904  Farr  went  to 
the  respondent  company  to  buy  seed  wheat  on  credit,  which 
was  refused  him;  but  he  finally  obtained  the  same  by  giving 
a  note  therefor  and  signing  a  contract  to  sell  the  crop  raised 
from  said  seed  to  the  Babcock  Company.  The  form  of  con- 
tract was  as  follows: 

**This  agreement,  made  and  entered  into  this  A.  D. 

,  by  and  between  the  A.  L.  Babcock  Hardware  Company 

of  Billings,  Montana,  a  corporation,  the  party  of  the  first  part 

herein,  and ,  party  of  the  second  part,  witnesseth :  That 

the  parties  of  the  first  and  second  parts  have  this  day  mutually 
agreed  and  covenanted,  and  do  by  these  presents  bind  them- 
selves in  the  manner  following ;  that  is  to  say : 

**  First.  For  and  in  consideration  of  the  covenants  and  agree- 
ments hereinafter  contained  to  be  kept  and  performed  by  the 
said  party  of  the  second  part,  the  said  party  of  the  first  part 

hereby  agrees  to  sell  and  deliver to  the  said  party  of  the 

second  part  on  demand  pounds  of  No.  One  hard  seed 

wheat,  or  so  much  thereof  as  may  be  desired  by  the  said  party 
of  the  second  part,  at  the  rate  of  • per  hundred  weight. 

''Second.  Said  party  of  the  second  part  hereby  agrees  to 
sow,  cultivate,  irrigate,  harvest  and  thresh  in  a  good  and  farmer- 
like manner  all  and  singular  the  hard  wheat  so  to  be  furnished 
him  as  above;  and  after  the  said  wheat  shall  have  been  har- 
vested and  threshed  as  aforesaid,  to  sell  and  deliver  the  same 
and  all  thereof  so  harvested  and  threshed  to  the  said  party  of 
the  first  part,  to  be  paid  for  by  the  said  party  of  the  first  part 
at  the  rate  of per  hundred  weight,  f .  o.  b.  cars -. 
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**  Third.    The  said  party  of  the  first  part  hereby  agrees  to 

pay  to  the  said  party  of  the  second  part  the  sum  of per 

hundred  weight  for  all  hard  wheat,  cultivated,  irrigated,  har- 
vested and  threshed  on  the  premises  of  the  said  party  of  the 
second  part,  and  which  may  be  delivered  f.  o.  b.  cars  to  the 
said  party  of  the  first  part  in  good  condition  at  any  time  during 
the  months  of ,  A.  D.  190—. 

**In  witness  whereof,  the  said  party  of  the  first  part  has  here- 
unto caused  its  corporate  name  and  seal  to  be  affixed  by  its 

proper  officers  on  this ,  A.  D.  190 — ,  and  the  said  party 

of  the  second  part  has  hereunto  fixed  his  hand  and  seal  at 
,  this day  of ,  A.  D.  190—.'' 

The  contract  was  filled  in  with  Farr's  name  as  party  of  the 
second  part,  the  number  of  pounds  of  seed  wheat  delivered  to 
him,  and  the  price  per  hundred  ($1.15)  that  was  to  be  paid 
for  the  crop  in  the  fall.  One  Connolly  signed  for  the  company, 
and  North  attached  his  signature  after  Farr*s,  either  as  a  party, 
or  as  a  witness.  North  also  indorsed  the  note  for  the  seed 
wheat.  He  testified:  **I  was  anxious  to  see  the  fellow  get  a 
crop,  and  I  signed  the  note  personally  so  that  he  could  get  the 
seed  wheat  at  that  time.  In  my  presence,  Mr.  Connolly  agreed 
to  purchase  the  wheat,  and  agreed  upon  the  price  he  would 
pay  for  the  wheat;  that  is,  the  price  to  be  allowed  Mr.  Farr,  and 
to  be  paid  to  me  after  deducting  the  amount  of  the  note. 
•  •  •  If  I  signed  the  contract  for  the  sale  of  the  wheat,  I 
did  it  as  the  agent  of  the  mortgagee."  He  says  that  in  in- 
dorsing the  note  he  did  not  intend  to  waive  the  lien  of  the 
mortgage. 

At  the  time  of  this  transaction  Connolly  was  the  secretary 
of  the  defendant  company,  acting  in  the  course  of  his  employ- 
ment, and  had  knowledge  of  appellant's  mortgage.  He  says 
that  to  induce  North  to  indorse  the  note,  he  told  him  that  he 
(North)  had  a  mortgage,  and  he  took  no  chances  in  indorsing 
the  note.  Connolly  ceased  to  represent  the  defendant  company 
in  August,  1904. 
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On  September  30,  1904,  Farr  removed  the  wheat  from  the 
land  on  which  it  was  grown,  sold  it  to  defendant  company, 
and  received  the  balance  of  the  money,  after  deducting  the 
amount  of  the  seed  wheat  note.  The  respondent's  miller  re- 
ceived the  wheat  for  the  company,  and  none  of  the  then  officers 
or  employees  of  the  Babcock  Company  had  any  knowledge  of 
the  chattel  mortgage.  Connolly  left  with  the  company  no  note 
or  memorandum  of  his  agreement  with  North.  Mr.  Foster,  the 
secretary  of  the  Babcock  Company,  testified  as  follows:  "In 
the  first  place,  when  the  wheat  is  received  at  the  mill  it  is 
bought  by  the  miller  or  some  person,  and  duplicate  tickets  are 
made  out,  one  of  which  is  given  to  the  man  who  hauls  the  wheat 
in,  and  the  other  one  is  put  on  file  and  turned  in,  taken  in  to 
the  office ;  and  when  the  party  comes  in  to  settle,  the  first  thing 
to  do  is  to  look  at  the  wheat  book,  and  then  we  look  to  see 
whether  he  has  contracts  or  not,  and  if  he  has,  we  settle  accord- 
ing to  that  contract.  If  the  contract  calls  for  a  specific  price 
named  in  the  contract,  we  pay  that ;  otherwise  we  pay  him  the 
market  price  of  that'  day;  and,  of  course,  we  examine  our 
ledgers  and  books  to  see  what,  if  anything,  these  parties  owe 
us,  and  of  course,  that  is  deducted,  and  a  statement  is  made 
out  to  him  showing  the  amount  of  wheat  received  and  the 
price  of  it,  and  everything  that  is  deducted,  and  he  is  given  a 
check  for  the  balance.'' 

We  think  the  district  court  was  right  in  directing  a  verdict 
for  the  defendant. 

Section  3876  of  the  Civil  Code  is  as  follows:  **The  lien  of  a 
mortgage  on  a  growing  crop  continues  on  the  crop  after  sever- 
ance, whether  remaining  in  its  original  state  or  converted  into 
another  product,  so  long  as  the  same  remains  on  the  land  of 
mortgagor."  This  section  is  the  same  as  section  2972  of  the 
California  Civil  Code,  as  amended  in  1878;  and  in  the  case  of 
Horgan  v.  Zanetta,  107  Cal.  27,  40  Pac.  22,  the  supreme  court 
of  California  said:  **The  crop  had  been  removed  from  the  land 
of  the  mortgagor  at  the  time  the  attachments  and  ezecutiona 
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were  levied  on  it  by  the  (defendant) ;  therefore,  the  lien  of  the 
mortgage  had  prima  facie  been  extinguished.  It  therefore  de- 
volved upon  (plaintiff)  to  remove  this  prima  facie  ease  by  show- 
ing that  the  case  at  bar  is  an  exception  to  the  general  rule. 
•  •  •  It  is  true  that  when  Cole  attached  he  knew  that  there 
had  been  a  mortgage  on  the  crop;  but  he  also  knew  that  the 
lien  had  l^en  extinguished  by  the  removal  of  the  crop  from 
the  land  of  the  mortgagor,  and  he  was  not  bound  to  look  after 
the  former  rights  of  the  mortgagee  who  had  lost  them  by  his 
own  carelessness." 

We  think  this  decision  is  correct  in  principle,  and  there  is 
nothing  to  be  gained  by  the  examination  of  other  cases.  Sec- 
tion 3876  was  undoubtedly  enacted  to  facilitate  the  business  of 
dealing  in  grain.  The  mortgagee  is  protected  by  the  provision 
that  the  lien  shall  continue  after  severance ;  but  the  moment  lie 
allows  the  grain  to  be  taken  from  the  land  where  it  was  grown, 
he,  by  such  act,  removes  the  principal  means  of  identifying  the 
same,  and  the  property  is  prima  facie  free  of  encumbrance.  If 
this  were  not  so,  no  buyer  would  be  safe  in  purchasing  a  load 
of  wheat,  because  it  would  be  next  to  impossible  for  him  to  leam 
where  every  bushel  offered  for  sale  was  grown,  and  whether 
there  had  ever  been  a  chattel  mortgage  on  it. 

We  hold  that  where  grain  has  been  removed  from  the  land 
of  the  mortgagor,  the  mere  fact  that  the  buyer  had  knowledge 
that  it  was  once  mortgaged  is  not  alone  sufficient  to  prevent  his 
being  a  bona  fide  purchaser.  He  has  a  right  to  presume  that 
the  lien  has  been  extinguished,  and  unless  he  has  in  some  way 
estopped  himself  to  deny  the  continued  existence  of  the  mort- 
gage lien,  he  may  safely  purchase.  In  addition  to  this,  it  seems 
to  us  that,  when  North,  as  plaintiff's  agent,  agreed  that  the 
Babcock  Company  might  buy  this  wheat,  under  North's  own 
version  of  the  transaction,  if  he  did  not  waive  the  mortgage 
lien  altogether,  he  at  least  bartered  it  for  Connolly's  promise 
to  pay  the  balance  of  the  purchase  price  over  to  him.  We  do 
not  see  how  his  principal  can  sue  in  conversion* 
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On  April  23,  1906,  defendant  filed  its  memorandum  of  costs 
and  disbursements  in  the  ease,  as  follows: 

Witness'  Name.                                Per  Diem.  Mileage.  Total. 

A.   B.   Renwick $9  00  $9  00 

W.  C.  Renwick 9  00  9  00 

F.  B.   Connolly 9  00  9  00 

Fred  H.  Foster 9  00  9  00 

Subpcenas   3  40 

Total  sheriff's  fees,  $3  40 

Plaintiff  thereupon  moved  the  trial  court  to  strike  from  said 
memorandum  the  per  diem  fees  of  A.  B.  Renwick,  W.  C.  Ren- 
wick, Connolly  and  Foster,  for  the  reason  that  it  does  not  ap- 
pear therefrom  upon  what  days  said  witnesses  were  in  attend- 
ance upon  the  court.  He  also  moved  to  strike  out  the  item  of 
$3.40,  for  the  reason  that  it  does  not  appear  how  many  sub- 
poenas were  served,  where  they  were  served,  nor  upon  whom 
they  were  served.  The  court  denied  said  motions,  and  plaintiff 
preserved  the  point  by  a  bill  of  exceptions.  He  urges  it  for 
consideration  here. 

An  inspection  of  this  bill  of  costs  shows  that  the  defendant's 
witnesses  claimed  no  mileage,  but  only  for  three  days'  attend- 
ance each.  The  record  here  shows  that  the  trial  began,  verdict 
was  returned  and  judgment  rendered,  all  on  the  same  day, 
April  23,  1906.  In  the  case  of  King  v.  Allen,  29  Mont.  5,  73 
Pac.  1108,  Mr.  Chief  Justice  Brantly,  speaking  for  this  court, 
said:  **The  rule  is  well  established  by  the  authorities  that  where, 
under  a  statute  or  rule  of  court,  a  requirement  .is  made  that, 
in  order  to  recover  costs,  the  party  claiming  them  must,  within 
a  specified  time,  serve  upon  his  adversary  and  file  with  the 
derk  a  memorandum  of  the  items  thereof,  duly  verified,  such 
memorandum  is  prima  facie  evidence  that  the  items  were  neces- 
sarily expended,  and  are  properly  taxable,  unless,  as  a  matter 
of  law,  they  appear  otherwise  upon  the  face.  The  burden  of 
overcoming  this  prima  facie  case  rests  upon  the  adverse  party, 
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and  the  party  filing  the  memorandum  is  required  to  furnish 
further  proof  only  in  rebuttal.  Hence  upon  the  trial  of  a  mo- 
tion to  tax  costs,  if  the  adverse  party  does  not  overturn  the 
prima  fade  ease  made  by  the  verified  memorandum,  the  objec- 
tion should  be  overruled." 

Under  section  1866  of  the  Code  of  Civil  Procedure,  the  items 
complained  of  could  be  taxed,  and  it  devolved  upon  the  plain- 
tiff to  show  that  they  were  not  properly  taxed.  This  he  did  not 
attempt  to  do.  He  argues,  however,  that  the  rule  laid  down 
in  King  v.  Allen  should  not  be  applied  where  the  charges  do  not 
appear  on  their  face  to  be  proper  and  necessary;  but  that  in 
such  cases  the  burden  should  be  on  the  claimant,  and  not  on  the 
moving  party,  and,  if  he  fails  to  introduce  evidence  to  justify 
and  sustain  his  charges,  they  should  be  stricken  out  on  motion. 
To  accept  this  contention  of  the  appellant  would  be  to  reverse 
the  rule  already  adopted.  As  a  matter  of  law,  these  items  ap- 
pear to  be  properly  taxable;  therefore,  the  burden  of  showing: 
that  they  are  not  so  was  upon  the  appellant. 

The  judgment  of  the  district  court  of  Yellowstone  county  is 
affirmed. 

'Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 
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HOWIE  ET  AL.,  Respondents,  v.  CALIFORNIA  BREWERY 
CO.,  Appellant. 

(No.  2,375.) 

(Submitted  February  14,  1907.    Decided  February  25,  1907.) 

(88  Pac.  1007.) 

Trespass — Pleadings  and  Proof — NoTisuit — Instructions — Appli- 
cability  to  Issues. 

Trespass — Failure  of  Proof — Nonsuit. 

1.     A  motion  for  nonsuit  should  have  been  granted  in  an  action  for 
trespass  for  the  removal  of  a  waU  between  two  buildings,  one  of  which 
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was  occupied  by  plaintiffs  at  the  time  of  its  removal,  where  the  proof 
wholly  failed  to  substantiate  the  allegations  of  the  complaint  that  the 
wall  was  owned  by  plaintiffs'  lessors,  was  located  upon  the  lessees' 
premises  and  in  their  possession,  and  where  testimony  that  it  stood 
partially  on  lots  owned  by  both  parties  was  not  based  upon  facts. 
Same — Instructions. 

2.  The  court  correctly  charged  the  jury — ^in  an  action  for  trespass 
to  recover  damages  for  the  removal  of  a  wall  separating  two  build- 
ings located  on  adjoining  lots,  where  the  issues,  as  to  whether  the 
wall  stood  on  property  in  possession  of  the  plaintiffs  or  upon  that  held 
by  defendants  and  who  owned  it,  were  clearly  defined  by  the  plead- 
ings— that  if  the  wall  was  not  located  on  any  part  of  the  premises 
in  possession  of  plaintiffs  they  could  not  recover. 

Same — ^Xnstructions — Not  Applicable  to  Issues. 

3.  In  the  absence  of  an  allegation  that  defendants  were  negligent 
in  removing  the  wall  in  question  in  the  above  action,  the  court  erred  in 
submitting  an  instruction  to  the  jury  that,  even  if  they  found  that 
the  wall  had  not  been  constructed  on  any  part  of  plaintiffs'  premises, 
they  could  still  find  in  their  favor  if  it  appeared  to  their  satisfaction 
that  defendants  had  failed  to  exercise  ordinary  care  in  removing  it. 

Same. 

4.  Where  the  question  of  license  to  plaintiffs  to  use  one  of  the  walls 
of  a  building  as  a  wall  for  one  constructed  on  an  adjoining  lot,  had  not 
been  put  in  issue  in  an  action  for  trespass  to  recover  damages  for  its 
removal,  it  was  error  to  submit  in  an  instruction  to  the  jury  for  their 
decision  the  question  whether  defendants  had  given  plaintiffs  any 
license  or  authority  to  use  such  wall  for  that  purpose. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeorge  M. 
Bourquin,  Judge. 

Action  by  Thomas  Howie  and  another  against  the  California 
Brewery  Company  and  others.  From  a  judgment  in  favor  of 
plaintiffs  and  an  order  denying  it  a  new  trial,  the  defendant 
company  appeals.    Beversed  and  remanded. 

Mr.  Charles  B.  Leonard,  and  Messrs.  Kremer  dk  Kremer,  for 
Appellant. 

Mr.  John  A.  Coleman,  for  Respondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  complaint  in  this  case  states  a  cause  of  action  in  trespass. 
The  plaintiffs  allege  that  on  the  ninth  day  of  June,  1905,  they 
were  the  lessees,  and  in  the  possession  of  a  certain  piece  of  prop- 
erty in  the  city  of  Butte,  Silver  Bow  county,  Montana,  described 
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as  follows:  ** Beginning  at  the  northeast  comer  of  the  west 
seventy-five  (75)  feet  of  lot  thirteen  (13)  in  block  twenty-eight 
(28)  of  the  original  townsite  of  the  city  of  Butte,  Silver  Bow 
county,  Mont.,  according  to  the  official  plat  and  survey  on  file 
in  the  office  of  the  county  clerk  and  recorder  of  said  county, 
and  running  south  along  the  east  line  of  the  west  seventy-five 
(75)  feet  of  lot  thirteen  (13)  in  block  twenty-eight  (28), 
thirteen  and  a  half  (131/^)  feet;  thence  west  three  and  a  half 
(31/^)  feet;  thence  north  thirteen  and  a  half  (13^^)  feet;  thence 
east  three  and  a  half  (3^)  feet,  to  the  place  of  beginning, 
together  with  that  certain  one-story  building  thereon." 

They  further  allege  that  on  said  date  the  defendant,  the 
California  Brewery  Company,  was  in  the  possession  of  the  east 
sixty-five  feet  of  said  lot  13  under  a  lease  from  the  owner  of 
said  property,  and  that  the  east  sixty-five  feet  immediately  ad- 
joined the  premises  occupied  by  the  plaintiffs.  It  is  further 
set  forth  that  the  west  wall  of  the  California  Brewery  Com- 
pany's building  was  situate  upon  the  west  seventy-five  feet  of 
lot  13,  and  on  the  premises  occupied  by  plaintiffs,  and  was  the 
east  wall  of  the  building  occupied  and  used  by  plaintiffs  under 
their  lease,  and  was  then  and  there  owned  by  the  lessors  of 
plaintiffs,  and  was  in  the  possession  of  said  plaintiffs.  Plain- 
tiffs further  allege  that  the  defendants,  through  their  officers 
and  agents,  **  willfully,  wantonly,  maliciously,  and  without  au- 
thority, entered  in  and  upon  the  premises  of  plaintiffs  •  •  • 
and  demolished  the  said  wall  of  plaintiff's  building,"  thereby 
causing  damage  to  plaintiffs  in  the  sum  of  $1,975. 

The  defendants  deny  that  the  west  wall  of  the  California 
Brewery  Company's  Building,  or  any  part  thereof,  was  situ- 
ated upon  the  west  seventy-five  feet  of  lot  13,  and  allege  that 
said  west  wall  was  situated  upon  the  east  sixty-five  feet  of  said 
lot.  They  further  deny  that  said  west  wall,  or  any  part  there 
of,  was  owned  by  the  lessors  of  plaintiffs,  or  by  anyone  other 
than  the  lessor  of  the  defendants;  deny  that  said  west  wall  was 
in  the  possession  of  the  plaintiffs,  or  that  said  west  wtdl  was 
used  by  the  plaintiffs  under  their  alleged  lease;  and  deny  that 
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the  said  yiest  wall  was  the  east  wall  of  the  building  occupied  by 
the  plaintiffs.  Defendants  also  deny  the  other  material  al- 
legations of  the  complaint. 

At  the  trial  in  the  district  court  of  Silver  Bow  county,  plain- 
tiffs recovered  a  verdict  for  actual  damages  in  the  sum  of  $530 
against  the  California  Brewery  Company.  Judgment  was  en- 
tered upon  this  verdict,  and,  from  said  judgment  and  an  order 
denying  it  a  new  trial,  the  defendant  company  has  appealed  to 
this  court. 

On  the  trial  of  the  cause  in  the  district  court  the  plaintiffs 
produced  the  following  witnesses:  F.  C.  Bickenbach,  city  en- 
gineer of  Butte,  who  made  a  survey  of  the  premises  in  May, 
1905;  Samuel  Barker,  Jr.,  a  civil  engineer,  who  surveyed  the 
premises  on  February  13,  1906;  and  Thomas  Howie  and  Sytse 
Botke,  the  plaintiffs.  We  have  carefully  examined  all  of  the 
testimony  on  the  part  of  the  plaintiffs,  and  find  that  there  is  an 
absence  of  evidence  showing  where  the  west  wall  of  the  Califor- 
nia Brewery  Company's  building  was  situated  prior  to  the  time 
it  was  demolished.  There  is  ho  testimony  to  show  who  orig- 
inally constructed  the  wall,  or  whether  it  stood  on  any  portion 
of  the  west  seventy-five  feet  of  lot  13  or  not.  There  are  cer- 
tain statements  in  the  evidence  on  the  part  of  the  plaintiffs  that 
the  wall  stood  partially  on  the  ground  of  their  lessors;  but  it 
is  apparent  from  a  reading  of  all  of  their  testimony  that  they 
had  no  facts  upon  which  to  base  this  assertion. 

The  testimony  shows  conclusively  that  there  was  but  one  wall 
between  these  buildings;  but  whether  it  stood  entirely  upon  the 
east  sixty-five  feet  of  lot  13,  or  entirely  upon  the  west  seventy- 
five  feet,  or  whether  it  stood  partially  on  both  portions  of  the  lot, 
cannot  be  ascertained  from  the  testimony.  The  allegation  of 
plaintiffs'  complaint  is  that  the  wall  was  situated  upon  the 
west  seventy-five  feet,  and  was  the  east  wall  of  their  building, 
and  that  said  wall  was  owned  by  the  plaintiffs'  lessors  and 
was  in  the  possession  of  the  plaintiffs.  There  is  no  testimony 
in  the  record  to  substantiate  these  allegations.  At  the  close  of 
plaintiffs'  case,  the  defendants  raised  these  questions  by  a  mo- 
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tion  for  a  nonsuit,  which  motion  was  denied.  The  motion  should 
have  been  granted  for  the  reasons  just  stated. 

Among  the  instructions  given  by  the  court  to  the  jury  were 
the  following:  **No.  18.  You  are  instructed  that  if  you  be- 
lieve, from  the  evidence,  that  on  the  ninth  day  of  June,  1905,  the 
property,  known  as  the  California  Brewery  building,  was  situ- 
ated upon  the  east  sixty-five  (65)  feet  of  lot  13  in  block  28  of 
the  original  townsite  of  the  city  of  Butte,  and  that  the  west 
wall  of  the  California  Brewery  Company's  building  was  also 
situated  upon  the  east  sixty-five  (65)  feet  of  lot  13  in  block  28 
of  the  original  townsite  of  the  city  of  Butte,  and  that  the  said 
west  wall  of  the  said  building  did  not  encroach  upon,  and  was 
not  situated  upon  any  part  of  the  west  seventy-five  (75)  feet  of 
lot  13  in  block  28  of  the  original  townsite  of  the  city  of  Butte, 
then,  in  that  event,  the  plaintiffs  cannot  complain  of  damages 
as  set  forth  in  the  complaint,  and  your  verdict  should  be  for  the 
defendants."  Also  No.  13,  which  is  as  follows:  "You  are  in- 
structed that  if  you  believe,  from  the  evidence,  that  the  wall 
which  was  torn  down  by  defendants  was  upon  the  land  of  de- 
fendants and  not  upon  the  property  of  the  plaintiffs'  lessors, 
and  the  defendant  had  the  right  to  remove  the  same,  still,  if 
you  further  find  that  in  the  destruction  or  removal  of  the  wall, 
the  defendants  failed  to  exercise  ordinary  care  in  removing  the 
wall,  so  as  not  to  interfere  with  the  property  rights  or  possession 
of  the  plaintiffs,  and  they  did  in  fact  interfere  with  the  posses- 
sion of  the  plaintiffs,  other  than  interference  as  naturally  fol- 
lowed removal  of  said  wall,  your  verdict  will  be  for  the  plain- 
tiffs for  such  amount  of  damages,  if  any,  as  was  thus  need- 
lessly caused  by  defendants." 

It  will  be  noted  that  by  instruction  No.  18  the  court  told 
the  jury,  if  they  found  that  the  west  wall  of  defendants'  build- 
ing was  not  on  any  part  of  the  west  seventy-five  feet  of  lot  13, 
they  should  find  for  the  defendants.  This  was  correct,  because 
the  issues  as  to  where  the  wall  stood,  and  who  owned  it,  were 
clearly  defined  by  the  pleadings. 

By  instruction  No.  13,  however,  the  court  went  further  and 
•  told  the  jury  that  even  if  they  found  that  the  west  wall  of  de- 
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fendants*  building  was  not  any  part  of  the  west  seventy-five 
feet  of  lot  13,  they  might  still  find  for  the  plaintiflEs,  provided 
they  were  satisfied  that  the  defendants  failed  to  exercise  or- 
dinary care  in  removing  the  same.  This  was  error,  for  the  rea- 
son that  this  is  an  action  for  trespass,  and  instruction  No.  13 
involves  an  issue  of  negligence  on  the  part  of  the  defendants, 
which  was  not  made  by  the  pleadings. 

By  instruction  No.  17,  the  court  submitted  to  the  jury  the 
question  of  whether  the  defendants  had  given  the  plaintiffs 
any  license,  right  or  authority  to  use  the  west  wall  of  the 
California  Brewery  Company's  building  as  the  east  wall  of 
plaintiffs'  building.  It  will  be  noted  that  this  question,  also, 
was  not  involved  in  the  case  under  the  pleadings. 

The  judgment  of  the  district  court  of  Silver  Bow  county,  and 
the  order  refusing  the  defendants  a  new  trial,  are  reversed,  and 
the  cause  is  remanded,  with  directions  to  the  district  court  to 
set  aside  the  verdict,  and  grant  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 


STATE,  Respondent,  v.  DANZER,  Appellant. 

(No.  2,388.) 

(Submitted  February  16,  1907.     Decided  February  25,  1907.) 

(88  Pac.  952.) 

Criminal  Law — Officers — Purchasiyig  Evidences  of  Indebtedness 
Against  County — Accessories  —  Information — Evidence — Iti- 
sufficiency. 

Grimioal  Law — ^Purchasing  (Tlainui  Against  County — Accessories — Informa- 
tion— Insufficiency. 

1.    An    information    charging    defendant  with    being  accessory  to  a 
county    official    in    purchasing    evidences    of    indebtedness    against    a 
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county, — contrary  to  the  provisions  of  the   Penal  Code,   section   136, 
and  the  Political  Code,  section  1023, — ^which  fails  to  allege   that  de- 
fendant knew  that  the  person,  whose  accessory  he  was  charged  with 
being,  was  a  county  officer  was  defective. 
Same — Evidence — Insufficiency. 

2.  Where  the  only  evidence,  in  a  prosecution  against  defendant  for 
having  been  accessory  to  a  county  officer  in  purchasing  evidences  of 
indebtedness  against  a  county,  that  such  county  officer  had  actually 
purchased  a  juror's  certificate,  was  the  testimony  of  the  clerk  of  the 
district  court  to  the  effect  that  defendant  had  told  him  after  his 
arrest  that  he  had  handed  money  to  the  officer  ydth  which  to  purchase 
warrants,  but  who  also  stated  that  the  person  to  whom  the  certificate 
was  supposed  to  be  due  from  the  county  had  never  served  on  the  juiy 
and  could  not  therefore  have  assigned  the  certificate  to  anyone,  it 
was  insufficient  to  prove  that  the  evidences  of  indebtedness  had  been 
bought  by  the  county  officer,  and  therefore  insufficient  to  sustain 
defendant's  conviction. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge, 

George  F.  Danzeb  was  convicted  of  being  accessory  to  a 
county  official  in  purchasing  evidence  of  indebtedness  against 
a  county,  and  appeals.  Reversed,  with  directions  to  dismiss  in- 
formation. 

Messrs,  Binnard  &  Rodger,  and  Mr.  J.  H.  Duffy,  for  Appel- 
lant. 

Mr,  Albert  J,  Galen,  Attorney  General,  and  Mr,  U,  M,  Hall, 
Assistant  Attorney  General,  for  Respondent. 


MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  defendant  in  this  case  was  prosecuted  and  convicted  in 
Silver  Bow  county  upon  an  information  that  reads  as  follows. 

"In  the  district  court  of  the  Second  judicial  district  of  the 
stafe  of  Montana,  in  and  for  the  county  of  Silver  Bow,  on  this 
day  of  September,  A.  D.  1906,  by  leave  of  court  first  ob- 
tained, George  F.  Danzer  is  accused  by  James  E.  Healy,  the  duly 
elected,  qualified,  and  acting  county  attorney  in  and  for  the 
county  of  Silver  Bow,  state  of  Montana,  by  this  information, 
in  the  name  and  on  behalf  and  by  the  authority  of  the  state  of 
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Montana,  of  the  crime  of  a  felony,  to- wit :  Accessory  to  a  county 
oflScial  purchasing  evidence  of  indebtedness  against  the  county, 
committed  by  him,  the  said  defendant,  as  follows,  to-wit:  That 
William  P.  Parrell  was  at  all  times  hereinafter  mentioned  the 
duly  appointed,  qualified,  and  acting  chief  deputy  of  the  clerk 
of  the  district  court  of  Silver  Bow  county,  Montana ;  that  at  the 
county  of  Silver  Bow,  state  of  Montana,  on  or  about  the  seventh 
day  of  July,  A.  D.  1906,  before  the  filing  of  this  information, 
and  while  the  said  William  P.  Farrell  was  acting  as  such  chief 
deputy  clerk,  of  the  district  court  as  aforesaid,  he  did  unlaw- 
fully, willfully,  and  feloniously  purchase  a  certain  juror's  cer- 
tificate and  evidence  of  indebtedness  for  his  own  use,  against 
Silver  Bow  county,  Montana,  of  which  the  following  is  a  true 
copy,  to-wit: 

**  'No.  4896. 

"  'Butte,  Montana,  July  7,  1906. 
**  *To  the  Treasurer  of  Silver  Bow  county,  Montana. 
**  *I  certify  that  the  party  named  heiJein  has  served  23  days 

($69.00)  as  juror,  and  that  he  has  traveled miles  (Int. 

),  for  which  you  will  pay  to  N.  E.  Nelson   (Assg.  G.  F. 

Danzer),  or  order.  Sixty-nine  &  no/100  Dollars,  the  amount 
due  him,  out  of  any  money  belonging  to  the  General  Fund. 

''  *  WILLIAM  E.  DAVIES, 
"  *  Clerk  Second  Judicial  District  Court. 
**  *By  W.  P.  FARRELL, 

'*  'Deputy. 

**  'Presented  and  registered ,  19.0 . 

*'  *Not  paid  for  want  of  funds. 

**  * ,  Treasurer. 

'*  'By ,  Deputy.' 

"And  the  said  George  F.  Danzer  did  then  and  there  and  at 
the  time  and  place  aforesaid,  willfully,  unlawfully,  and  feloni- 
ously advance  to  the  said  William  P.  Farrell  money  to  purchase, 
and  did  procure  the  money,  for  said  juror's  certificate  or  evi- 
dence, of  indebtedness,  and  did  thereby  in  manner  and  form 
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aforesaid,  unlawfully,  willfully,  and  feloniously  incite,  aid,  and 
abet  the  said  William  P.  Parrell  to  purchase  said  juror's  cer- 
tificate or  evidence  of  indebtedness  against  the  said  Silver  Bow 
county,  Montana." 

This  information  is  defective  in  that  it  fails  to  allege  that  de- 
fendant knew  that  Farrell  was  a  county  officer. 

The  defendaiit  has  urged  numerous  assignments  of  error  to 
this  court,  but  the  disposition  we  make  of  the  case  is  such  that 
it  will  not  be  necessary  to  notice  them  all.  We  have  searched 
the  record  in  vain  for  any  evidence  that  Parrell  purchased  the 
warrant  in  question.  The  only  testimony  even  remotely  touch- 
ing that  point  is  the  statement  of  W.  E.  Davies,  clerk  of  the 
district  court,  that  defendant  told  him,  after  arrest,  that  he  had 
handed  money  to  Farrell  to  buy  warrants.  On  the  other  hand, 
we  have  Davies '  statement  that  the  warrant  was  taken  from  one 
of  the  jurors'  certificate  books,  and  was  supposed  to  be  due 
from  Silver  Bow  county  to  N.  E.  Nelson,  but  that  it  could  not 
be  assigned  because  no  such  person  as  Nelson  had  served  as  a 
juror.  Davies  says:  **Mr.  Danzer  could  not  get  an  assignment 
of  it  because  Nelson  did  not  serve  on  any  jury  since  I  have  been 
clerk  of  the  court,  and  he  could  not  get  an  assignment  from 
him.  How  could  he  get  HI  If  the  thing  was  straight,  why  cer- 
tainly Danzer  did  not  know — he  did  not  know  there  was  not  any 
such  person  as  Nelson,  because  there  was  not  any  such  person 
on  the  jury  by  that  name." 

Farrell  was  a  county  officer.  It  was  incumbent  upon  the  state 
to  prove  that  he  had  purchased  evidence  of  indebtedness  against 
the  county,  contrary  to  the  provisions  of  section  1023  of  the 
Political  Code  and  section  136  of  the  Penal  Code.  No  attempt 
was  made  to  prove  this.  On  the  contrary,  the  testimony  of 
Davies  shows  that  such  proof  could  not  have  been  made,  because 
no  such  person  as  Nelson,  the  juror,  existed.  There  was  no 
one  from  whom  Farrell  could  have  purchased.  Of  whatever 
crime,  if  any,  Farrell  and  Danzer  may  be  guilty,  it  cannot  be  the 
one  set  forth  in  this  information. 
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The  cause  is  remanded  to  the  district  court  of  Silver  Bow 
county,  with  directions  to  dismiss  the  information. 

Beversed  and  remanded, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 


In  Br  DAVIS'  ESTATE. 

(No.  2,369.) 

(Submitted  February  13,  1907.     Decided  February  25,  1907.) 

(88  Pac.  957.) 

Probate    Proceedings — Administrator — Annual    Accounts — Set- 
tUment — Notice — Waiver — Costs — Attorneys'  Fees — Interest, 

Probate   Proceedings — Administrators — Accounts — Settlement — Notice — Ap- 
peal. 

1.  The  record  on  appeal  from  an  order  allowing  an  administrator's 
annual  account  did  not  show  any  proof  of  notice  of  the  hearing. 
The  order  of  settlement,  however,  found  that  the  clerk  of  the  court 
had  given  notice  in  the  manner  and  for  the  time  theretofore  ordered. 
Held,  that  the  finding  of  the  court  that  notice  had  been  given  was 
sufficient  to  meet  the  requirements  of  section  2796  of  the  Code  of 
Civil  Procedure,  which  provides  that  on  a  hearing  in  probate  pro- 
ceedings proof  of  notice  must  be  made,  and  that  the  order  showing 
such  proof  is  conclusive  evidence  of  the  fact, — and  further,  that  such 
finding  is  conclusive  upon  the  parties  on  appeal. 

Same — Notice — Jurisdiction. 

2.  Obiter:  The  giving  of  notice  of  a  hearing  upon  an  administrator's 
annual  account  is  indispensable  to  give  the  court  jurisdiction  of  the 
persons  interested  in  the  estate. 

Same — ^N  otice — ^Waiver. 

3.  Since  the  notice,  required  to  be  given  by  section  2791  of  the 
Code  of  Civil  Procedure,  to  those  interested  in  a  settlement  of  an  ad- 
ministrator's  account,  serves  the  purpose  of  a  summons  in  an  ordinary 
action,  and  since  ser\ice  of  summons  may  be  waived  by  general  ap- 
pearance, the  giving  of  notice  in  such  probate  proceedings  is  likewise 
waived  by  the  appearance  of  the  parties  and  their  participation  in  it. 

Same — Administrators — Appeal — Costs — ^Allowance. 

4.  Where,  on  an  appeal  from  an  order  allowing  an  administrator's 
annual  account,  it  appeared  that  he,  jointly  with  another,  had  prose- 
cuted a  number  of  appeals  to  the  supreme  court,  all  but  one  of  which 
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were  decided  adversely  to  him,  but  that  in  all  of  them  there  was  suffi- 
cient doubt  as  to  his  duty  in  the  premises  to  justify  his  desire  for 
a  final  decision  by  the  appellate  court,  it  will  not  be  held,  in  the  ab- 
sence of  proof  making  his  dereliction  apparent,  that  he  acted  in  bad 
faith  in  taking  the  appeals,  but  the  court  in  allowing  him  credit  for 
such  reasonable  and  necessary  costs  as  were  actually  incurred  by  him 
in  taking  the  appeals  will  be  sustained. 
Same — ^Administrators — Joint  Appeal — Distribution  of  Costs. 

5.  Where  the  administrators  of  two  estates  jointly  prosecuted  ap- 
peals to  the  supreme  court  on  one  transcript  and  one  brief,  it  was 
error  to  allow,  on  a  settlement  of  the  annual  account  of  one  of  them, 
as  a  charge  against  the  estate  represented  by  him,  the  entire  expense 
incurred  in  the  preparation  of  the  transcript  and  brief.  One-half 
thereof  should  have  been  disallowed. 

Same — ^Administrators — Allowance  of  Attorneys'  Fees — ^When  Improper. 

6.  The  allowance  of  an  attorney's  fee  for  services  alleged  to  have 
been  rendered  to  an  administrator  in  the  management  of  his  trust 
was  improper,  where  other  counsel  had  been  regularly  retained  by  him 
to  look  after  the  interests  of  the  estate  at  an  annual  comt)ensation  of 
$5,000,  and  where  nothing  appeared  why  additional  counsel  became 
necessary. 

Same — Administrators — ^Attorneys'  Fees — ^Burden  of  Proof. 

7.  The  burden  of  showing  that  the  employment  of  special  counsel 
to  advise  him  in  the  management  of  the  estate  represented  by  him, 
in  addition  to  those  attorneys  regularly  retained  for  that  purpose 
at  a  fixed  annual  compensation,  had  been  rendered  necessary  by  the 
exigencies  of  the  estate,  rests  upon  the  administrator,  and,  if  he  fails 
to  sustain  such  burden,  any  charge  in  this  behalf  should  be  disallowed. 

Same — ^Administrators — When  not  Chargeable  with  Interest. 

8.  Where,  on  appeal  from  an  order  settling  and  allowing  an  adminis- 
trator's  annual  account,  the  record  did  not  show  that  the  adminis- 
trator did  or  could  have  invested  the  sum  of  $100,000,-— ordered  dis- 
tributed but  from  which  order  he  appealed, — during  the  time  inter- 
vening between  the  taking  of  his  appeal  and  its  determination,  or 
that  he  failed  to  prosecute  the  appeal  with  diligencOi  he  is  not  per- 
sonally chargeable  with  interest  thereon. 

Appeal  from  District  Court,  Silver  Bow  County;  Uichael 
Donlan,  Judge. 

Peoceedinqs  on  objections  and  exceptions  by  Henry  A.  Root 
and  others  to  the  annual  account  of  John  H.  Leyson,  adminis- 
trator with  the  will  annexed  of  Andrew  J.  Davis,  deceased. 
From  an  order  settling  and  allowing  such  final  account,  the  ob- 
jectors appeal.    Modified  and  affirmed. 

Mr.  M.  S.  Ounn,  and  Messrs.  Clayberg  &  Banner,  for  Appel- 
lants. 

Where  objections  are  filed  to  the  account  of  an  administrator, 
the  burden  of  proof  is  upon  the  administrator  to  show  that  the 
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items  objected  to  were  a  necessary  expense  to  preserve  and  care 
for  the  estate,  and  were  for  the  benefit  of  the  estate  and  not  for 
the  personal  benefit  of  the  administrator,  or  the  benefit  of  some 
of  the  persons  interested  in  the  estate.  It  must,  also,  be  shown 
that  the  administrator  acted  with  prudence  in  incurring  the 
expense,  and  that  such  expense  is  reasonable.  {PoweU  v.  Fos- 
ter's Estate,  71  Vt.  160,  44  Atl.  96;  Sutton  v.  Sxitton  (Tenn.), 
58  S.  W.  891;  Brandon  v.  Hoggatt,  32  Miss.  335;  Pearson  v. 
Darrington,  32  Ala.  227;  Harwood  v.  Pearson,  60  Ala.  410; 
Munden  v.  BaUey,  70  Ala.  63 ;  St,  John  v.  McKee,  2  Dem.  236 ; 
Yingling  v,  Hesson,  16  Md.  112 ;  Wysong  v.  Nealis,  13  Ind.  App. 
165,  41  N.  E.  388;  Brewster  v.  Demarest,  48  N.  J.  Eq.  559,  23 
Atl.  271.) 

The  distribution  of  estates  under  our  statutes  are  proceedings 
in  rem,  and  the  validity  thereof  can  only  be  attacked  on  appeal. 
{William  Hill  Co.  v.  Lawler,  116  Cal.  359,  48  Pac.  323;  Crew 
V.  Pratt,  119  CaL  139,  51  Pac.  38;  Ooad  v.  Montgomery,  119 
Cal.  552,  63  Am.  St.  Rep.  145,  51  Pac.  681;  Matter  of  Trescony, 
119  Cal.  568,  51  Pac.  951;  Jewell  v.  Pierce,  120  Cal.  79,  52 
Pac.  132;  Mulcahey  v.  Dow,  131  Cal.  73,  63  Pac.  158;  Kearney 
V.  Kearney,  72  Cal.  591,  15  Pac.  769 ;  Cunha  v.  Hughes,  122  Cal. 
Ill,  68  Am.  St.  Rep.  27,  54  Pac.  535.)  If  an  administrator 
obeys  the  order  of  distribution  made  by  the  court,  he  is  pro- 
tected in  such  action  against  all  .the  world.  (Cathaway  v. 
Bowles,  136  Mass.  54;  Loring  v.  Steinemen,  1  Met.  204;  White 
V.  Weatherbee,  126  Mass.  450 ;  Pierce  v.  Prescott,  128  Mass.  140 ; 
Partlow  v.  Moore,  184  111.  119,  56  N.  E.  317.) 

Attorneys'  fees  cannot  be  claimed  against  an  estate,  unless 
the  litigation  in  which  the  fees  are  charged  is  for  the  benefit  and 
protection  of  the  estate.  {Brandon  v.  Hoggatt,  32  Miss.  335; 
Royers'  Appeal,  13  Pa.  569 ;  Prior  v.  Davis,  109  Ala.  117,  19 
South.  440;  Munden  v.  Bailey,  70  Ala.  63.)  The  estate,  as 
an  estate,  must  be  interested  in  the  litigation,  and  the  mere 
fact  that  the  administrator  is  a  party  to  such  suit  is  not  sufl&- 
cient  to  charge  the  estate,  unless  the  acts  of  the  administrator 
in  reference  to  the  estate  are  in  question  in  such  litigation. 
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A  judgment  in  rem  is  not  such  a  judgment  as  can  be  re- 
newed, either  by  motion  or  by  original  suit.  {Seligman  v.  KaUc- 
man,  17  Cal.  152;  Henrie  v,  Sweasey,  5  Blackf.  (Ind.)  335; 
Roose  V.  McDonald,  23  Ind.  157 ;  Miller  v.  Dungan,  36  N.  J.  L. 
31;  Eastm4in  v.  Dearborn,  63  N.  H.  364;  Whiting  v.  Johnson, 
5  Dana,  390.) 

The  order  directing  the  distribution  of  $100,000  was  a  final 
judgment  for  the  payment  of  money,  and  therefore,  under  the 
statutes  of  this  state,  drew  interest  at  the  rate  of  eight  per  cent 
per  annum  from  the  date  of  its  entry  until  paid.  (State  v.  Babh, 
77  Mo.  App.  277;  Hull  v.  Butler,  7  Ind.  267;  Wheeler  v.  Dawson, 
63  111.  54;  In  re  Noble's  Estate,  24  Pitts.  Leg.  R.  441;  In  re  Hey- 
dricks'  Estate,  1  Mont.  Co.  L.  R.  106;  Withers'  Appeal,  16  Pa. 
151;  Bruner's  Appeal,  57  Pa.  46;  Wilso^i's  Appeal  (Pa.), 
11  Atl.  678;  Succession  to  Mann,  4  La.  Ann.  28.) 

Mr.  Chas.  Mattison,  Mr.  M.  J.  Cavanaugh,  and  Mr.  J.  A, 
Poore,  for  Respondent. 

If  the  probate  of  a  will  is  contested,  or  any  proceeding  in- 
stituted to  vacate  or  set  it  aside,  the  executor  is  entitled  to  credit 
for  expenses  incurred  in  the  contest,  including  attorneys'  fees. 
{In  re  Whetton's  Estate,  98  Cal.  203,  32  Pac.  970;  11  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  p.  1237;  Henderson  v.  Simmons, 
33  Ala.  291,  70  Am.  Dec.  590;  Abila  v.  Burnett,  33  Cal.  658; 
Meeker  v.  Meeker,  74  Iowa,  352,  7  Am.  St.  Rep.  489.)  Where, 
on  a  contest  of  a  will,  the  executor  employed  two  counsel  to  de- 
fend such  contest,  an  allowance  to  each  of  such  counsel  was  sus- 
tained. (In  re  Ogden's  Estate,  41  Misc.  Rep.  158,  83  N.  Y.  Supp. 
977.)  This  suit  was  practically  a  suit  against  the  succession, 
and  in  such  a  case  the  administrator  has  authority  to  employ  an 
attorney  to  defend  him.  (Succession  of  Moise,  107  La.  717,  31 
South.  990.)  An  administrator  is  always  allowed  his  attorney's 
fees  in  defense  of  his  right  to  administer.  (Ez  parte  Young, 
8  Gill,  2S5;Firebaugh  v.  Burbank,  121  Cal.  186,  53  Pac.  560.) 

When  an  executor  unjustly,  and  for  his  own  advantage,  re- 
sists the  payment  of  a  legacy,  he  is  liable  for  the  costs  (Appeal 
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of  Witman,  28  Pa.  376) ;  but  where  he  axsts  in  good  faith, 
and  in  order  to  protect  the  interests  of  the  estate,  costs  should 
be  allowed  him.  (McKay  v.  Riley,  135  111.  586-589,  26  N.  E. 
525 ;  11  Am.  &  Eng.  Ency.  of  Law,  1243 ;  Holman  v.  Sims,  39 
Ala.  709;  Polhemus  v.  Middleton,  37  N.  J.  Eq.  240;  McKay  v. 
Riley,  135  111.  586,  26  N.  E.  525;  Henderson  v.  Simmons,  33 
Ala.  291,  70  Am.  Dec.  590;  Compton  v.  Barnes,  4  Gill  (Md.), 
55,  45  Am.  Dec.  115 ;  Holman  v.  Sims,  39  Ala.  709 ;  Polhemus  v. 
Middleton,  37  N.  J.  Eq.  240;  Bratney  v.  Curry,  33  Ind.  399; 
Moore  v.  Randolph,  70  Ala.  575;  Turner  v.  Tapscoot,  30  Ark. 
312;  In  re  Simons,  55  Conn.  239,  11  Atl.  36.)  Nor  will  his 
right  to  have  the  expense  charged  to  the  estate  be  lost  because  he 
sought  the  protection  of  the  court  for  himself.  (Smyley  v. 
Reese,  53  Ala.  89,  25  Am.  Rep.  598 ;  Clark  v.  Knox,  70  Ala.  607, 

45  Am.  Rep.  93;  Hurlbut  v.  Hutton,  44  N.  J.  Eq.  302,  15  Atl. 
417.) 

Credit  will  be  allowed  for  all  costs  incurred  on  the  judicial 
settlement  of  the  administrator's  accounts,  or  in  litigation  rea- 
sonably undertaken  by  him  on  behalf  of  the  estate,  or  in  de- 
fending suits  and  proceedings  brought  against  him,  if  they  were 
not  occasioned  by  his  fault  or  negligence.     (Matter  of  Miner, 

46  Cal.  564;  Matter  of  Holbert,  48  Cal.  627;  Greenwood  v. 
McGilvray,  120  Mass.  516;  Wooldridge  v.  Draper,  15  Mo.  470; 
Ammon's  Appeal,  31  Pa.  311.) 

In  allowing  costs  and  fees  of  litigation,  each  case  must  stand 
to  a  great  extent  upon  its  own  merits.  (O'Neill  v.  Donnell,  9 
Ala.  734.)  Expenses  (including  both  counsel  fees  and  costs) 
incurred  by  the  administrator,  in  resisting  claims,  honestly  be- 
lieved upon  reasonable  grounds  to  be  unjust,  should  be  allowed, 
although  the  suit  be  lost.  (Pearson  v.  Darrington,  32  Ala.  228 ; 
Crofton  V.  Ilsley,  6  Greenl.  48.)  The  determination  as  to  what 
amount  is  reasonable  is  in  the  discretion  of  the  court  to  which 
the  account  is  presented  for  settlement,  and  with  the  exercise 
of  this  discretion  the  appellate  court  will  not  ordinarily  inter- 
fere. (In  re  Borland,  63  Cal.  281;  Smith  v.  Worthington,  53 
Fed.  977,  4  C.  C.  A.  130;  Matter  of  Kasson,  119  Cal.  489,  51 
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Pac.  706;  Matter  of  Hutchinson,  84  Hun  (N.  Y.),  563,  32  N.  T. 
Supp.  869 ;  St.  Clair's  Appeal  (Pa.),  15  Atl.  914;  11  Am.  &  Eng. 
Ency.  of  Law,  1252.) 

**In  cases  where  the  administrator  has  not  actually  received 
interest  or  used  the  funds  of  the  estate  for  his  own  purposes, 
but  has  permitted  them  to  lie  idle  when  they  might  have  been 
productively  employed  for  the  benefit  of  the  estate,  it  is  a  matter 
of  discretion  with  the  court,  on  consideration  of  all  the  circum- 
stances of  the  case,  whether  interest  shall  be  charged.  And  this 
discretion  will  be  exercised  in  favor  of  the  administrator  where 
it  appears  that  he  was  acting  in  good  faith  in  the  endeavor  fairly 
to  perform  the  duties  of  his  office."  {Wheeler  v.  Bolton,  92 
Cal.  159,  28  Pac.  558;  Matter  of  Clary,  112  Cal.  292,  44  Pac. 
569;  Matter  of  Gloyd,  93  Iowa,  303,  61  N.  W.  975;  Estate  of 
Danforth,  66  Mo.  App.  586;  Pulliam  v.  Pxilliam,  10  Fed.  53. 
See,  also,  Cha^e  v.  Lockerman,  11  Gill  &  J.  185,  35  Am.  Dec. 
277;  King  v.  Berry,  3  N.  J.  Eq.  261.) 

Mr.  John  J.  McHaiton,  for  Respondent. 

Where  devisees  under  a  will  notified  the  executor  that  they 
would  employ  their  own  counsel  in  a  pending  contest  of  the 
will,  it  was,  nevertheless,  the  duty  of  the  executor  to  employ 
counsel  to  i  procure  the  probate  of  the  will,  and  he  was  entitled 
to  an  allowance  for  their  fees.  (Reed  v.  Reed,  24  Ky.  Law 
Eep.  2438,  74  S.  W.  207.)  An  administrator  has  the  authority 
to  employ  an  attorney  to  defend  a  suit  against  the  succession. 
(Succession  of  Moise,  107  La.  717,  31  South.  990.)  The  reason- 
able fees  of  attorneys  employed  by  an  executor  to  defend  the 
validity  of  a  will  in  a  proceeding  to  contest  it  are  a  proper 
charge  against  the  estate.  {Shaw  v.  Camp,  56  111.  App.  23; 
Pingree  v.  Jones,  80  111.  117.)  It  is  held  that  where  the  execu- 
tor believes  the  will  under  which  he  is  acting  to  be  genuine,  it  is 
his  duty  to  support  it,  and  he  is  entitled  to  have  allowed  to  him 
counsel  fees  necessarily  expended  by  him  in  doing  so.  {Tttgh- 
man  v.  France,  99  Md.  611,  59  Atl.  277 ;  Compton  v,  Barnes,  4 
Gill  (Md.),  55,  45  Am.  Dec.  115;  Glass  v.  Ramsay,  9  Gill,  456.) 
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An  administrator  is  allowed  his  attorneys*  fees  in  defense  oft  his 
right  to  administer.  (Ex  parte  Young,  8  Gill,  285;  Firebaugh 
V.  Burbank,  121  Cal.  186,  53  Pac.  560;  Geddis'  Appeal,  9  Watts 
(Pa,),  284.) 

Where  litigation  becomes  necessary  daring  the  administration 
of  an  estate,  the  personal  representative  is  entitled  to  reasonable 
attorneys'  fees  necessarily  expended  in  conducting  it.  {Will- 
iamsan  v.  Mason,  23  Ala.  488;  Noel  v.  Harvey,  29  Miss.  72.) 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Appeal  from  an  order  settling  and  allowing  an  annual  ac- 
count. On  or  about  July  24,  1903,  John  H.  Leyson,  adminis- 
trator with  the  will  annexed  of  Andrew  J.  Davis,  deceased,  filed 
in  the  district  court  of  Silver  Bow  county  his  eighth  annual  ac- 
count of  his  administration  and  asked  to  have  it  settled.  To 
this  account  Henry  A.  Root,  in  his  own  right,  and  as  adminis- 
trator of  the  estate  of  Sarah  Mariah  Cummings,  deceased,  Ellen 
S.  Comue,  Joseph  A.  Coram,  Harriet  R.  Sheffield,  and  Henry 
A.  Davis,  all  being  parties  in  interest  and  entitled  to  participate 
in  the  distribution  of  the  estate,  interposed  certain  objections 
and  exceptions.  Later  the  account  was  amended  in  certain  par- 
ticulars, but  not  so  as  to  meet  the  objections  made. 

On  July  11,  1905,  a  hearing  was  had;  whereupon  the  con- 
troversy was  submitted  on  the  evidence  adduced  and  written 
briefs  by  the  respective  counsel.  On  April  7,  1906,  all  the  ob- 
jections and  exceptions  were  by  the  court  overruled  and  dis- 
allowed, and  an  order  entered  settling  and  allowing  the  ac- 
count. Thereupon  the  objecting  parties  jointly  and  severally 
appealed  to  this  court.  A  sufficient  statement  of  facts  to  make 
clear  this  controversy  will  be  found  by  reference  to  In  re  Davis' 
Estate,  27  Mont.  235,  70  Pac.  721;  Id.,  27  Mont.  490,  71  Pac.  757. 

The  items  of  the  account  to  which  objection  was  made  are 
the  following:  $556.25,  which  the  administrator  claims  as  the 
expense  of  preparing  and  printing  transcript  and  brief  on  his 
appeals  to  this  court  from  an  order  directing  partial  distribu- 


280  In  be  Davis'  Estatb.  [Dec.  T.  '06 

tion,  made  on  December  3,  1901,  and  an  order  denying  a  new 
trial  (In  re  Davis'  Estate,  27  Mont.  490,  71  Pac.  757) ;  $1,250, 
counsel  fees  paid  to  B.  N.  Harwood  for  prosecuting  the  ap- 
peals; and  $7,126.68,  counsel  fees  allowed  McHatton  &  Cotter, 
attorneys,  for  legal  services  alleged  to  have  been  necessary  to 
protect  the  interests  of  the  estate  in  certain  causes  in  the  dis- 
trict court  of  Silver  Bow  county  and  in  the  United  States  circuit 
court  of  Montana;  and  costs  paid  by  these  attorneys  during  the 
litigation.  It  is  also  contended  that  the  court  erred  in  not 
requiring  the  administrator  to  pay  interest  on  the  sum  of  $100,- 
000,  directed  to  be  distributed  to  appellants  under  the  order 
of  December,  1901,  from  that  date  until  the  date  of  payment 
on  April  9,  1903. 

1.  No  question  was  made  in  the  district  court  but  that  proper 
notice  of  the  hearing  upon  the  account  had  been  given.  It  is 
argued  in  this  court  for  the  first  time  in  the  proceeding  that, 
since  the  record  contains  no  proof  of  notice,  the  district  court 
was  without  jurisdiction  to  make  the  order.  By  this  contention 
we  presume  counsel  mean  that  the  giving  of  the  notice  required 
by  section  2791  of  the  Code  of  Civil  Procedure  is  necessary  to 
give  the  court  jurisdiction  of  the  persons  of  those  who  are  in- 
terested in  the  estate.  In  this  view  we  think  counsel  correct. 
The  giving  of  the  notice  is  an  indispensable  requirement,  and 
must  be  observed,  or  the  order  of  allowance  will  not  be  binding. 
It  is  required  by  section  2796  that  on  the  hearing  proof  of 
notice  must  be  made,  and  the  order  must  show  that  fact.  This 
latter  section  also  provides  that  the  finding  in  the  order  shall 
be  conclusive  evidence  of  the  fact.  The  record  before  us  con- 
tains no  proof  of  notice;  but  the  order  of  settlement  finds  "that 
the  clerk  had  given  notice  of  the  settlement  of  said  account 
in  the  manner  and  for  the  time  heretofore  ordered  by  the  court." 
This  meets  the  requirements  of  section  2796,  supra,  and  is  con- 
clusive upon  the  parties  on  this  appeal. 

Furthermore,  the  notice  required  in  probate  proceedings 
serves  the  purpose  of  a  summons  in  ordinary  actions.  Service  of 
summons  is  waived  by  a  general  appearance.     By  analogy,  the 
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giving  of  the  notice  in  probate  proceedings  may  be  rendered  un- 
necessary by  the  appearance  of  the  parties  and  their  participa- 
tion in  the  proceedings.  In  such  case  the  purpose  of  the  notice 
has  been  served,  and  one  who  has  appeared  and  taken  part  in 
the  hearing  will  not  be  heard  to  say  that  the  court  had  no  juris- 
diction to  determine  his  rights.  At  the  hearing  in  this  matter 
all  the  appellants  had  filed  written  objections  to  the  account 
and  they  were  represented  at  the  hearing  by  counsel.  They 
may  not  now  complain  that  thfiv  were  not  properly  before  the 
court. 

2.  As  to  the  items  of  costs,  to  which  objection  is  made,  it  is 
said  that  they  were  incurred  on  former  appeals,  which  were 
not  taken  in  good  faith  or  in  the  interests  of  the  estate  or  of  the 
appellants,  and  should  not  be  allowed  for  this  reason.  The  ap- 
peals were  prosecuted  jointly  by  John  H.  Leyson,  the  adminis- 
trator, and  by  John  E.  Davis,  the  administrator  of  the  estate  of 
John  A.  Davis.  The  questions  presented  thereby  and  decided 
will  be  understood  by  reference  to  the  opinion  in  Re  Davis'  Es- 
tate, 27  Mont.  490,  71  Pac.  757.  One  of  them  was,  whether  the 
order  of  August  27,  1897,  by  which  the  will  was  admitted  to 
probate  under  the  compromise  agreement  of  the  parties,  of  whom 
John  E.  Davis,  administrator  of  John  A.  Davis,  was  one,  and 
under  which  John  H.  Leyson  received  his  appointment,  was 
void.  Another  was  whether  the  court  could  order  a  distribution 
to  an  assignee  of  a  distributee.  A  third  was  whether  the  ad- 
ministrator could  safely  pay  the  distributive  shares  while  still 
impleaded  in  two  pending  suits,  the  purpose  of  one  of  which 
{Ingersoll  v.  Root  et  aZ.)  was  to  impound  the  distributive  shares 
of  certain  of  the  petitioners,  and  of  the  other  (Erwin  Davis  v. 
John  E.  Davis,  Admifiistrator,  et  al.)  to  have  overturned  and 
declared  nugatory  the  order  of  August  27,  1897,  under  and  by 
virtue  of  the  terms  of  an  alleged  contract  between  Erwin  Davis 
and  John  A.  Davis,  entered  into  before  the  order  was  made.  A 
fourth  was  whether  the  distribution  could  be  made  prior  to  the 
determination  of  the  rights  of  the  petitioners  by  action  under 
section  2840  of  the  Code  of  Civil  Procedure.    And,  lastly,  it 
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was  argued  that  the  order  appealed  from  was  erroneous  in  di- 
recting payment  to  Calvin  P.  Davis,  an  insane  person,  who  had 
joined  in  the  petition  by  his  attorney  instead  of  appearing  by 
his  guardian. 

Calling  attention  to  the  fact  that  all  of  these  contentions,  ex- 
cept the  last  one,  were  decided  against  the  appellants,  and  fur- 
ther to  the  fact  that,  if  the  first  of  them  had  been  sustained, 
the  authority  of  Leyson  as  administrator  would  have  been  an- 
nulled, and  the  rights  of  the  petitioners  to  share  in  the  estate 
would  have  been  imperiled,  if  not  entirely  destroyed,  the  appel- 
lants here  argue  that  it  is  apparent  that  the  appeals  were  prose- 
cuted in  bad  faith,  and  Leyson  should  not  be  allowed  any  of  his 
costs  expended  therein.  Furthermore,  they  say  that  this  court 
in  that  ca^e  adjudicated  the  matter  of  his  bad  faith  by  taxing 
the  costs  of  the  appeal  to  the  appellants. 

Under  the  statute  (Code  Civ.  Proc,  sec.  1859),  it  is  the  duty 
of  the  court  to  charge  an  administrator  or  executor  personally 
with  the  costs  of  an  action  or  defense,  if  he  appears  to  have  been 
guilty  of  mismanagement  or  bad  faith  with  reference  thereto. 
But  this  will  not  be  done  in  any  case  unless  his  dereliction  is 
apparent.  From  an  examination  of  the  facts  presented  in  the 
proof,  and  the  questions  raised  and  decided  on  the  appeals,  we 
are  of  the  opinion  that  there  was  enough  doubt  as  to  the  duty 
of  Leyson  in  the  matter  to  justify  his  desire  for  a  final  decision 
by  this  court  of  the  other  questions  involved,  conceding,  as  this 
court  decided,  that  he  had  no  right  to  question  the  validity  of 
the  order  under  which  he  received  his  appointment. 

Furthermore,  the  order  of  this  court  taxing  the  costs  of  the 
appeal  did  not  in  terms  require  him  to  pay  them  personally.  It 
merely  says:  **The  appellants  will  pay  the  costs  of  the  appeal." 
Such  being  the  case,  we  do  not  think  the  court  was  wrong  in 
allowing  him  credit  for  such  reasonable  and  necessary  costs  as 
were  actually  incurred. 

But  the  court  was  wrong  in  allowing  him  credit  for  all  these 
costs.  John  E.  Davis  also  appealed.  '  The  appeals  for  the  two 
were  presented  by  one  transcript  and  one  brief.    The  charges 
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are  for  the  preparation  of  the  transcript  and  this  brief.  Mani- 
festly, then,  John  E.  Davis,  or  the  estate  represented  by  him, 
should  have  borne  at  least  one-half  of  the  expenses  necessarily 
incurred.  One-half  of  $656.25  should  have  been  disallowed ;  for 
it  is  clearly  improper  that  the  estate  of  Andrew,  J.  Davis  should 
be  charged  with  any  of  the  expenses  necessarily  incurred  by  the 
estate  of  John  A.  Davis. 

3.  We  think  the  attorney's  fee  of  $1,250,  paid  to  Mr.  Harwood 
by  the  administrator,  should  also  have  been  disallowed,  not 
because  it  is  unreasonable  in  amount,  or  because  Mr.  Harwood 
did  not  earn  it  by  the  amount  of  work  he  did.  It  appears  from 
the  proof  that  the  administrator  had  regularly  employed  other 
counsel,  Messrs.  Forbis  &  Mattison,  who  had  been  retained  by 
him  and  paid  out  of  the  assets  of  the  estate  since  the  will  was 
admitted  to  probate,  at  the  rate  of  $5,000  per  year.  No  reason 
appears  why  such  counsel  could  not  as  well  have  conducted  the 
appeals  for  Leyson,  since  they  had  already  been  paid  for  it,  and 
allow  Mr.  Harwood  to  look  to  the  estate  of  John  A.  Davis,  which 
he  also  represented,  for  the  special  work  done  by  him  in  the 
case.  He  was  regularly  retained  by  John  E.  Davis,  the  admin- 
istrator of  that  estate,  and  the  record  shows  that  no  special 
charge  was  made  against  that  estate  for  any  services  rendered 
by  him  in  the  matter.  But,  be  this  as  it  may,  while  an  admin- 
istrator is  allowed  counsel,  not  only  to  advise  him  in  the  man- 
agement of  the  aft'airs  of  his  trust,  but  also  for  conducting  such 
litigation  as  may  necessarily  arise  from  time  to  time,  the  assets 
of  the  estate  are  not  his  to  be  expended  as  he  chooses  or  to 
further  his  own  ends.  He  must  be  guided  by  prudence  and  the 
requirements  of  the  estate.  It  is  within  the  discretion  of  the 
court  to  reimburse  him  for  necessary  expenses  in  this  behalf. 
But  the  burden  is  upon  him  to  show  that  they  have  been  ren- 
dered necessary  by  the  requirements  of  the  estate;  and,  if  he 
fails  to  sustain  this  burden,  the  court  should  disallow  any  such 
charges.  (Woemer's  American  Law  of  Administration,  sees. 
515,  516.)  We  think  the  proof  fails  to  present  a  case  justifying 
the  allowance  of  this  charge. 
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4.  The  same  may  be  said  of  the  fees  allowed  to  Messrs.  Mc- 
Hatton  &  *  Cotter.  These  gentlemen  represented  the  admin- 
istrator in  four  cases  in  all.  Two  of  these  had  been  brought  in 
the  United  States  circuit  court  of  Montana  by  certain  dis- 
tributees under  .the  order  of  August  27,  1897,  for  the  purpose  of 
having  declared  fraudulent  and  void  a  judgment  of  the  dis- 
trict court  of  Silver  Bow  county  declaring  Andrew  J.  Davis,  a 
nephew  of  Andrew  J.  Davis,  deceased,  the  owner  by  gift  by  his 
uncle,  mortis  causa,  of  certain  bank  stock  owned  by  the  uncle 
ill  his  lifetime,  and  to  have  the  stock  included  among  the  assets 
of  the  estate  to  be  administered.  The  particulars  of  this  litiga- 
tion may  be  gathered  by  consulting  the  opinion  of  this  court  in 
the  case  of  Estate  of  Davis,  17  Mont.  220,  42  Pac.  775,  31  L. 
R.  A.  429,  and  the  opinions  of  the  United  States  circuit  court 
of  appeals,  wherein  the  attack  on  the  judgment  awarding  the 
stock  to  Andrew  J.  Davis,  Jr.,  was  finally  held  to  be  without 
merit  {Wood  v.  Davis  (C.  C),  108  Fed.  130;  Holton  v. 
Davis,  108  Fed.  138,  47  C.  C.  A.  246.)  To  these  actions  Ley- 
son  was  made  a  party  defendant,  so  that  he  might  stand  ready 
and  be  required  to  assume  possession  of  the  stock  when  the  court 
should  have  determined  that  the  judgment  of  the  Montana  court 
was  invalid.  The  fraudulent  acts  by  which  the  judgment  was 
alleged  to  have  been  secured  were  attributed  to  Andrew  J. 
Davis,  Jr.,  and  James  A.  Talbott,  who  had  acted  as  special  ad- 
ministrator of  the  Davis  estate  up  to  August  27,  1897,  when 
Leyson  was  appointed  administrator.  Leyson  was  not  charged 
with  any  participation  in  the  fraud,  but  it  was  only  alleged 
against  him,  in  substance,  that  since  he  was  friendly  to  Andrew 
J.  Davis,  Jr.,  and  under  financial  obligation  to  him,  he  was  will- 
ing to  have  the.  judgment  stand.  The  real  controversy  was 
whether  the  judgment  had  been  obtained  by  a  fraudulent  con- 
spiracy between  Talbott  and  Davis.  In  the  words  of  Leyson 
himself,  used  at  the  hearing  upon  the  account,  he  was  in  the 
case  merely  as  a  ** stakeholder."  As  to  the  real  merits  of  the 
controversy,  he  was  not  a  party  in  interest,  and  only  his  formal 
appearance  in  the  case  was  ever  required. 
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The  third  of  these  causes  was  the  action  brought  in  the  United 
States  circuit  court  of  Montana  by  Erwin  Davis  against  John 
E.  Davis,  as  administrator  of  John  A.  Davis,  referred  to  above. 
Leyson  was  made  a  party  to  that  suit  also;  and,  among  other 
defenses  pleaded  as  a  counterclaim,  a  judgment  for  a  large 
amount  which  had  been  recovered  in  favor  of  the  estate  against 
Erwin  Davis.  This  judgment  had  originally  been  secured  upon 
promissory  notes  owed  by  Erwin  Davis  to  the  estate.  So  far 
as  this  record  shows,  this  suit  is  still  pending  and  undetermined. 
At  the  time  it  was  brought,  the  judgment  referred  to  was  about 
to  be  barred  by  the  statute  of  limitations,  and  Mr.  Cotter  was 
employed  to  renew  it.  Originally  he  was  retained  in  the  fed- 
eral court  cases  individually,  and  was  paid  a  retainer  of  $3,000. 
Subsequently,  when  he  became  associated  with  Mr,  McHatton, 
the  cases  were  managed  by  the  firm.  By  independent  con- 
tract, Wm.  Scallon,  Esq.,  was  also  retained  in  these  cases  and 
was  paid  a  fee  of  $3,000.  The  amount  of  the  fees  claimed  are 
in  addition  to  the  retainers  of  $3,000  paid  to  Mr.  Cotter  and 
to  Mr.  Scallon,  and  are  made  up  as  follows:  For  renewal  of 
the  judgment,  $1,500;  for  services  to  date  in  the  case  of  Erwin 
Davis  V.  John  E.  Davis,  administrator,  et  at.,  $2,500;  and  for 
services  in  the  cases  of  Wood  v.  Davis,  and  Holton  v.  Davis, 
$6,000 — ^the  sum  total  being  $10,000,  or,  including  the  retainer, 
$13,000.  Upon  suggestion  of  the  administrator  that  this  charge 
was  too  high,  a  reduction  of  $3,000  was  made.  The  balance  of 
$7,000  the  court  found  was  reasonable  and  allowed  it.  No  rea- 
son appears  in  the  record  before  us,  however,  why  the  admin- 
istrator should  have  employed  any  other  attorneys  and  have 
paid  them  these  liberal  fees,  while  he  was  already  under  con- 
tract to  pay  Messrs.  Forbis  &  Mattison  for  the  same  work  and 
had  theretofore  been  allowed  the  amounts  contracted  to  be  paid 
to  them.  If  the  exigency  presented  was  such  as  to  require  ad- 
ditional counsel,  it  does  not  appear;  and  we  think  that  the  court 
was  wrong  in  allowing  anything  further  in  this  behalf.  We  do 
not  wish  to  be  understood,  however,  as  expressing  any  opinion 
as  to  the  character  of  the  services  rendered,  or  as  to  the  rea- 


286  In  be  Davis'  Bstatk  [Dec.  T.  '06 

sonableness  of  the  charge  made.  We  merely  hold  that  the  es- 
tate is  not  chargeable,  under  the  facts  disclosed  by  the  record. 

The  moneys  advanced  to  pay  costs  and  expenses  connected 
with  the  litigation,  amounting  to  $126.68,  are  a  proper  charge 
against  the  estate,  and  the  administrator  was  properly  allowed 
and  directed  to  pay  them.  These  he  would  have  been  compelled 
to  pay  in  any  event. 

5.  Finally,  it  is  argued  that  the  administrator  should  have 
been  charged  with  interest  on  the  amount  of  money  ordered 
distributed  pending  the  delay  incident  to  a  determination  of  his 
appeals  to  this  court  after  the  order  of  distribution  was  made. 
Under  our  statute,  there  is  no  requirement  that  the  administra- 
tor must  keep  the  funds  in  his  hands  profitably  invested.  The 
only  provision  is  section  2798  of  the  Code  of  Civil  Procedure, 
where  it  is  provided  that  the  court  may  order  any  moneys  in 
the  hands  of  an  administrator  or  executor,  upon  his  own  peti- 
tion or  that  of  an  heir  or  distributee,  to  be  loaned  on  certain 
classes  of  securities.  He  is  not  permitted  to  profit  by  his  trust, 
however.  All  accumulations  belong  to  the  estate,  and  he  must 
account  for  them.  If  he  is  chargeable  with  interest  at  all,  it 
must  be  because  he  has  received  interest,  or  because  he  has  been 
guilty  of  culpable  negligence  in  the  discharge  of  his  duties,  so 
that  it  is  apparent  that  the  distributees  have  suffered  prejudice. 
Whether  or  not  any  of  these  conditions  exist  is  a  question  of  fact 
to  be  determined  by  the  court.  An  executor  or  administrator 
will  not,  in  the  discretion  of  the  court,  be  held  unless  he  is 
shown  to  be  culpable.  On  this  subject  the  supreme  judicial 
court  of  Massachusetts  says:  **The  general  rule  is  that  an  execu- 
tor or  administrator  (except  where  he  is  charged  with  a  special 
trust,  to  invest  money  on  interest)  is  not  chargeable  with  inter- 
est unless  he  has  actually  received  interest,  or  else  where  from 
culpable  delay  in  settling  his  accounts,  it  may  be  fairly  inferred, 
that  he  has  made  a  profit  of  the  funds  in  his  hands.''  {Lamb 
V.  Lamb,  11  Pick.  370.  See,  also,  In  re  Estate  of  Danforth, 
66  Mo.  App.  586;  In  re  Estate  of  Gloyd,  93  Iowa,  303,  61  N. 
W.  975;  Wheeler  v.  Bolton,  92  Cal.  159,  28  Pac.  558;  11  Am. 
&  Eng.  Ency.  of  Law,  p.  1214.) 
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The  facts  in  this  record  do  not  present  a  case  upon  which  the 
administrator  should  be  held  to  be  accountable.  Under  the 
statute  he  had  a  right  to  have  the  order  of  distribution  re- 
viewed {In  re  Davis'  Estate,  27  Mont.  235,  70  Pac.  721),  and, 
as  we  have  already  said,  one  of  the  contentions  made  in  this 
court  was  sustained,  and  the  rest,  except  one,  were  not  so  devoid 
of  merit  as  that  it  may  be  said  that  they  were  frivolous.  It 
does  not  appear  that  he  made  in  the  meantime  any  profit  out 
of  the  fund  in  any  way;  on  the  contrary,  it  appears  without 
dispute  that  he  did  not.  Furthermore,  it  does  not  appear  that 
he  could  have  invested  the  fund  profitably  in  the  meantime. 
The  record  is  silent  on  this  point,  as  it  is  also  upon  the  question 
whether  he  prosecuted  the  appeals  with  diligence.  Whether 
any  application  was  ever  made  to  the  court  to  direct  the  loaning 
of  the  funds  by  anyone,  does  not  appear. 

Counsel  say,  however,  that  the  order  of  distribution  is  a  final 
judgment,  and  that  the  administrator  should  be  charged  with 
the  legal  rate  of  simple  interest  upon  the  share  of  each  dis- 
tributee under  the  order.  It  would  -seem  to  us  to  be  a  strange 
condition  if  the  law  grafts  the  right  of  appeal  to  an  admin- 
istrator, in  order  that  he  may  have  finally  determined  questions 
involving  the  proper  discharge  of  his  duties,  and,  as  a  penalty 
for  taking  the  appeal,  in  case  he  is  unsuccessful,  charge  him 
personally  with  interest  upon  the  amounts  of  money  involved, 
because  of  the  delay  occasioned  by  the  appeal.  If  there  had 
been  no  appeal,  and  the  administrator  had  failed  or  refused  to 
pay  the  distributive  shares,  and  this  were  a  proceeding  to  com- 
pel payment,  he  would  undoubtedly  be  chargeable  with  interest ; . 
but,  under  the  circumstances  presented  here,  we  do  not  think  it 
equitable  that  he  should  be  charged  with  interest  upon  the  fund 
ordered  distributed. 

The  district  court  is  directed  to  correct  the  account  by  strik- 
ing out  and '  disallowing  the  items  referred  to,  and,  when  this 
is  done,  the  order  settling  and  allowing  it  will  be  afiirmed. 

Mb.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 

Rehearing  denied  April  8,  1907. 
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COBUEN  CATTLE   CO.,  Respondent,  v.   SMALL,  County 
Treasuber,  et  al.,  Appellants. 

(No.  2,381.) 

(Submitted  Febmary  15,  1907.    Decided  Februarj  25,  1907.) 

(88  Pac.  953.) 

Taxation — Illegal  Assessment — Action  to  Recover  Taxes — Triai 
— Special  Verdict — Sufficiency. 

Trial — Special  Verdicts — ^Essentials. 

1.  A  special  yerdict  must  find  all  the  facts  which  are  necessary  to 
enable  the  court  to  determine,  bj  a  consideration  of  the  pleadings 
and  the  verdict  alone,  which  party  is  by  law  entitled  to  a  judgment, 
without  reference  to  the  evidence. 

Taxation — Illegal  Assessment — Issues — Special  Verdict — Sufficiency. 

2.  Plaintiff  cattle  company  brought  suit  against  a  county  and  its 
treasurer  to  recover  taxes  alleged  to  have  been  illegally  collected 
from,  and  paid  under  protest  by,  it  on  thirteen  hundred  head  of 
range  cattle.  Among  other  issues  presented  were,  whether  the  above 
number  of  cattle  had  been  running  at  large  in  the  county  on  the 
first  Monday  in  March  of  the  year  when  the  assessment  was  made, 
and  whether  such  cattle  had  been  assessed  for  taxation  in  the  same 
year  in  a  neighboring  county.  The  jury  returned  a  special  verdict 
finding  that  the  accustomed  range  of  the  cattle  was  in  the  defend- 
ant and  the  neighboring  county,  but  failing  to  find  upon  the  issues 
above  set  forth.  Held,  that  the  special  verdict  was  insufficient  to  war- 
rant a  judgment  for  plaintiff. 

Appeal  from  District  Court,  Valley  County;  John  W.  Tattan, 
Judge. 

Action  by  the  Cobum  Cattle  Company  against  S.  C.  Small 
as  county  treasurer  of  Valley  county  and  said  county  to  re- 
cover taxes  paid  on  certain  cattle.  Prom  a  judgment  for  plain- 
tiff, defendants  appeal.    Beversed  and  remanded. 

Mr.  J.  J.  Kerr,  and  Mr.  C.  B.  Ndan,  for  Appellants. 

Mr.  Fletcher  Maddox,  for  Respondent. 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  rendered  by  the  district 
court  of  Valley  county  in  favor  of  the  plaintiff  and  against  the 
defendants  for  the  sum  of  $812.39. 

The  plaintiff  alleged  in  its  complaint  that  it  was  a  corporation 
engaged  in  the  business  of  raising  cattle  and  was  in  the  oc- 
cupancy of  grazing  lands  in  the  county  of  Chouteau ;  that  in  the 
year  1903,  it  was  the  owner  of  a  herd  of  cattle,  and  during  that 
year  the  cattle  owned  by  it  had  been  maintained,  herded,  and 
grazed  in  the  vicinity  of  its  ranches  within  the  limits  and  bound- 
aries of  Chouteau  county;  that  it  did  not  own,  use,  or  occupy 
any  ranch  property  or  grazing  land  in  Valley  county,  itod  did 
not,  during  the  year  1903,  herd,  keep,  or  graze  any  of  its  cattle 
within  the  limits  or  boundaries  of  Valley  county;  that  its  of- 
ficers and  agents  were  familiar  with  the  boundary  line  of  the 
two  counties  named,  and  at  divers  times  during  the  year  1903 
it  sent  its  employees  into  Valley  county  for  the  purpose  of  driv- 
ing back  any  of  its  cattle  that  might  have  drifted  into  Valley 
county,  or  which  might  have  entered  said  county  from  any  point 
or  direction;  that  during  the  months  of  May,  August  and  No- 
vember, 1903,  it  caused  its  employees  to  ride  the  ranges  in  Val- 
ley county,  adjacent  to  the  boundary  line  between  Chouteau 
and  Valley  counties,  and  at  all  points  on  the  ranges  in  Valley 
county  to  which  its  cattle  might  have  strayed,  for  the  purpose 
of  gathering  said  cattle  and  returning  them  to  their  accustomed 
ranges  in  Chouteau  county,  and  that  at  the  times  named  some 
of  its  cattle  were  found  on  the  adjacent  ranges  in  Valley  county, 
and  the  cattle  thus  found  were  returned  to  Chouteau  county; 
that  at  none  of  the  times  named  was  any  greater  number  than 
sixty  head  gathered  and  returned,  and  that  the  aggregate  num- 
ber thus  found  and  returned  during  the  entire  year  did  not 
exceed  one  hundred  and  eighty  head,  and  that  there  were  not 
at  any  one  time  in  Valley  county  during  the  year  1903  more 
than  sixty  head  of  its  cattle,  and  that  on  the  first  Monday  in 
March  of  that  year  no  cattle  belonging  to  it  were  in  Valley 
county;  that  such  cattle  as  were  in  Valley  county  during  the 
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year  1903  were  there  without  the  knowledge  or  design  of  the  re- 
spondent, and  were  there  casually,  accidentally,  and  temporarily, 
having  strayed  there  in  storms  or  while  grazing,  or  through 
causes  unknown  to  it,  and  at  no  time  during  said  year  were  the 
cattle  running  at  large  in  Valley  county. 

It  was  further  alleged  that  the  respondent  in  the  year  named 
did  not  give  in,  or  furnish  to,  the  assessor  of  Valley  county  any 
list  or  statement  under  oath,  or  othen^'ise,  of  cattle  possessed 
or  controlled  by  it  in  said  county  on  the  first  Monday  of  March,. 
1903,  nor  was  such  statement  required  by  the  assessor,  but  that 
the  assessor  wrongfully  and  unlawfully  assumed  to  assess  as 
its  property  and  as  subject  to  taxation  in  Valley  county  three 
hundreil  head  of  stock  cattle,  at  the  valuation  of  $6,600;  and 
that  the  board  of  equalization  of  Valley  county  thereafter 
wrongfully  and  unlawfully  raised  the  number  to'  thirteen  hun- 
dred head,  at  the  assessed  valuation  of  $28,600,  and  that  the 
assessor  caused  to  be  entered  in  the  assessor's  book  of  Valley 
county  for  the  year  1903  the  number  of  cattle  last  named,  at 
the  valuation  fixed,  and  the  assessment-book  with  that  entry 
was  delivered  to  the  county  clerk;  that  the  county  clerk  com- 
piled and  entered  in  the  assessment-book  the  sum  to  be  paid  by 
respondent  as  a  tax  and  delivered  the  assessment-book  to  the 
county  treasurer,  S.  C.  Small;  that  the  sum  entered  as  a  tax 
was  $706.42,  which  sum  was  thereafter  collected  from  it  under 
protest.  It  was  also  alleged  that  the  cattle  so  assessed  in  Val- 
ley county  were  assessed  in  Chouteau  county,  and  that  taxes  on 
account  of  such  assessment  were  paid  by  it  in  Chouteau  county 
for  the  year  1903 ;  that,  on  account  of  the  payment  of  the  sum 
named  to  the  treasurer  of  Valley  county,  the  said  county  and 
its  treasurer  were  indebted  to  it  in  the  sum  of  $706.42,  and 
for  this  sum,  with  interest  thereon,  a  judgment  was  asked. 

The  appellants  in  their  answer  denied  that  the  respondent's 
cattle  were  kept,  maintained,  herded,  or  grazed  in  the  yicinity 
of  its  ranches  or  within  the  limits  and  boundaries  of  Chouteau 
county,  and  denied  that  its  cattle  were  not  kept,  herded,  and 
grazed  in  Valley  county.    They  likewise  denied  that  the  re- 
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spondent  caused  its  employees  to  gather  its  cattle  and  return 
them  to  Chouteau  county,  or  that  the  total  number  gathered 
was  as  stated  by  it,  or  that  it  did  not  have  cattle  in  Valley 
county  on  the  first  Monday  of  March,  1903.  They  also  denied 
that  the  cattle  in  Valley  county  belonging  to  the  respondent 
were  there  temporarily,  or  because  they  strayed  there  during 
storms,  and  denied  that  the  cattle  belonging  to  the  respondent 
in  Valley  county  were  not  running  at  large  there.  The  an- 
swer admitted  the  assessment  by  the  county  assessor  and  the  in- 
creased assessment  by  the  direction  of  the  county  board  of 
equalization,  but  denied  that  these  assessments  were  wrongful 
or  unlawful.  There  was  also  an  admission  that  the  taxes  were 
collected  under  protest,  and  a  denial  that  the  cattle  assessed 
in  Valley  county  were  assessed  in  Chouteau  county  for  the  year 
1903,  or  that  any  taxes  for  that  year  were  paid  to  Chouteau 
county  on  the  cattle  assessed.  There  was  an  affirmative  allega- 
tion in  the  answer  that  during  the  year  1903  up  to  and  prior 
to  the  first  day  of  June  of  that  year  there  were  thirteen  hun- 
dred head  of  stock  cattle  belonging  to  the  respondent,  kept, 
herded,  grazed,  and  ranged  by  it  in  Valley  county,  and  that 
the  value  and  worth  of  said  cattle  was  the  sum  of  $28,600.  The 
respondent  filed  a  replication  denying  this  aflSrmative  matter. 

The  cause  was  tried  to  a  jury,  and  fourteen  interrogatories 
were  submitted  to  it  to  be  answered,  nine  of  which  were  an- 
swered. There  was  no  general  verdict  submitted  or  returned. 
The  interrogatories  submitted  covered  all  of  the  issues  involved. 
Some  of  the  interrogatories  answered,  and  those  which  were  not 
answered,  are  as  follows : 

"  (2)  In  what  county  was  the  accustomed  range  of  the  plain- 
tiff's cattle  in  the  year  1903 1    Ans.     Chouteau  and  Valley." 

"(7)  In  the  year  1903,  did  a  portion  of  plaintiff's  cattle 
range  in  Valley  county  with  its  knowledge  and  through  the 
ordinary  methods  observed  by  it  in  the  handling  of  its  cattle! 
Ans.     We  cannot  agree. 

'*  (8)  On  the  first  Monday  in  March,  1903,  were  there  in  Val- 
ley county  thirteen  hundred  head  of  stock  cattle  belonging  to 
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plaintiff  running  at  lai^e  in  said  county!  Ans.  We  cannot 
agree. 

**(9)  If  you  say  there  were  thirteen  hundred  head  of  stock 
cattle  running  at  large  in  Valley  county  at  the  time  specified, 
were  they  so  in  Valley  county  with  the  knowledge  of  plaintiff, 
and  in  the  ordinary  method  of  conducting  their  business  for  the 
purpose  of  grazing  in  said  Valley  county  and  fitting  them  for 
market?    No  answer. 

**(10)  When  the  plaintiff  turned  out  its  cattle  on  the  pub- 
lic range  near  its  home  ranch  in  Chouteau  county  in  the  years 
1901  and  1902,  did  it  know  that  in  the  ordinary  movements  of 
those  cattle,  a  portion  of  them  would  find  their  way  into  Val- 
ley county?    Ans.    Yes. 

''(11)  Did  said  cattle,  the  cattle  mentioned  in  the  preceding 
question,  get  into  Valley  county  and  run  at  large  there  so  that 
on  the  first  Monday  in  March,  1903,  there  were  thirteen  hun- 
dred head  of  such  cattle  in  Valley  county?  Ans.  We  cannot 
agree. 

*'  (12)  Were  the  cattle  running  at  large  in  Valley  county  on 
the  first  Monday  in  March,  1903,  assessed  for  taxation  purposes 
in  any  other  county  than  Valley  for  that  year?  Ans.  We  can- 
not agree. 

**  (13)  Does  any  portion  of  the  customary  range  of  the  plain- 
tiff extend  into  Valley  county?    Ans.    Yes. 

*'(14)  If  you  say  there  does,  how  many  miles  east  of  the 
boundary  line  between  Chouteau  and  Valley  counties  does  such 
range  exist?    Ans.    Nine  miles." 

Upon  these  findings  a  judgment  was  rendered  and  entered  in 
favor  of  the  respondent.  The  record  presented  for  considera^ 
tion  is  the  judgment-roll,  and  the  question  presented  for  re- 
view is  whether  the  special  verdict  rendered  by  the  jury  sus- 
tains the  judgment. 

The  appellants  contend  that  important  issues  involving  the 
merits  of  the  controversy  are  undetermined,  and  as  a  result  a 
mistrial  occurred.  The  only  question  presented  for  determina- 
tion is  whether  the  findings  or  special  verdict  sustain  the  judg- 
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ment  We  think  this  interrogatory  must  be  answered  in  the 
negative. 

Section  1100  of  the  Code  of  Civil  Procedure  reads  as  fol- 
lows: "The  verdict  of  a  jury  is  either  general  or  special.  A 
general  verdict  is  thaV  by  which  they  pronounce  generally  upon 
all  or  any  of  the  issues,  either  in  favor  of  the  plaintiflP  or  de- 
fendant; a  special  verdict  is  that  by  which  the  jury  finds  the 
facts  only,  leaving  the  judgment  to  the  court.  The  special 
verdict  must  present  the  conclusions  of  fact  as  established  by 
the  evidence,  and  not  the  evidence  to  prove  them;  and  those 
conclusions  of  fact  must  be  so  presented  as  that  nothing  shall 
remain  to  the  court  but  to  draw  from  them  conclusions  of  law." 

A  special  verdict  should  find  all  the  facts  which  are  neces- 
sary to  enable  the  court  to  determine  by  the  consideration  of  the 
pleadings  and  the  verdict  alone  which  party  is  by  law  entitled 
to  a  judgment^  without  reference  to  the  evidence.  (Clement- 
son  on  Special  Verdicts,  p.  204;  Garfield  v.  Knight's  Ferry  etc, 
Co.,  17  Cal.  511-;  Kiel  v.  Reay,  50  Cal.  61;  22  Ency.  of  PI.  & 
Pr.,  p.  984,  and  cases  cited;  29  Ency.  of  Law,  2d  ed.,  p.  1029, 
and  cases  cited;  Breeze  v.  Doyle,  19  Cal.  102;  Lyons  v.  Leim- 
hack,  29  Cal.  139.) 

In  the  case  of  Flowerree  Cattle  Co.  v.  Letvis  A  Clark  Co., 
33  Mont.  32,  81  Pac.  398,  this  court  said:  ''Sections  3697  and 
3700,  Political  Code,  provide  generally  for  the  assessment  of 
property.  Section  3711  provides  for  the  assessment  of  the 
property  of  a  corporation,  and  provides  that  it  shall  be  assessed 
in  the  county  where  such  property  is  situate.  These  provisions 
are  general  in  their  character,  and  apply  equally  to  all  kinds 
of  property.  The  legislature  then  made  specific  provisions  for 
the  assessment  of  particular  property  under  certain  conditions. 
For  instance,  section  3714  provides  that  the  personal  property 
belonging  to  the  business  of  a  merchant  or  manufacturer  must 
be  listed  in  the  county,  town  or  district  where  the  business  is 
carried  on.  Section  3715  provides  that  the  personal  property 
of  an  express,  transportation,  or  stage  company,  steamboats, 
vessels,  or  other  water  craft,  must  be  listed  and  assessed  in  the 
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county,  town,  or  district  where  such  property  is  usually  kept. 
Section  3716  provides  that  the  personal  property  and  fran- 
chises of  gas  and  water  companies  must  be  assessed  in  the  county 
where  the  principal  works  are  located.  And  finally,  section  3720 
provides  that  livestock  belonging  to  a  permanent  resident  of 
this  state  must  not  be  listed  or  assessed  while  such  stock  is  in 
transit,  nor  until  it  arrives  in  the  county  where  the  person  own- 
ing the  same  resides,  and  must  be  listed  and  assessed  in  such 
county.  If  the  stock  runs  at  large  in  another  county  than  the 
one  in  which  the  owner  resides,  it  must  be  assessed  in  such  other 
county. 

"While  in  some  instances  the  meaning  of  the  lawmakers  may 
be  somewhat  obscure,  we  are  of  opinion  that  what  was  intended 
was  this :  that  all  property  shall  be  assessed  in  the  county  which 
is  its  home.  If  the  property  be  real  estate,  its  actual  situs  de- 
termines the  question  of  its  home;  if  personal  jproperty  belong- 
ing to  a  merchant,  the  county  where  the  merchant's  business  is 
conducted  determines  the  home  of  such  property;  and  likewise, 
if  the  property  be  range  stock,  its  home  is  its  accustomed  range 
— in  this  case,  Teton  county.  Any  other  construction  would 
lead  to  the  greatest  possible  confusion  and  open  the  door  to  tax 
dodging,  for  it  was  never  intended  that  the  county  within  which 
the  particular  personal  property  may  chance  to  be  casually  or 
in  a  transitory  sense  on  the  first  Monday  of  March  shall  be  the 
county  entitled  to  assess  and  collect  the  taxes  upon  it." 

In  the  case  at  bar  the  jury  found  that  the  **  accustomed 
range"  of  the  cattle  was  in  Chouteau  and  Valley  counties. 
They  failed  to  find  whether  there  were  thirteen  hundred  head 
of  cattle  belonging  to  plaintiff  running  at  large  in  Valley  county 
on  the  first  Monday  in  March,  1903,  but  the  court  entered  judg- 
ment upon  a  verdict  for  plaintiff  in  the  full  amount  of  the 
taxes  on  ihe  whole  thirteen  hundred  head.  The  jury  also  failed 
to  find  whether  the  cattle  were  assessed  for  taxation  in  any  other 
county  than  Valley. 

The  conclusion  is  unavoidable  that  these  findings  were  not  so 
presented  as  that  nothing  remained  to  the  court  but  to  draw 
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from  them  conclusions  of  law.  They  did  not  determine  all  of 
the  issues  of  fact  presented  by  the  pleadings  and  necessarily 
included  in  the  judgment. 

The  judgment  of  the  district  court  is  reversed,  and  the  cause 
remanded  for  a  new  trial 

Reversed  and  remanded, 

Mr.   Chief  Justice  Brantlt  and  Mr.  Justice  Hollowat 
concur.   . 


GANS  &  KLEIN  INVESTMENT  CO.,  Respondent,  v,  SAN- 
FORD ET  AL.,  Appellants. 

(No.  2,362.) 

(Submitted  Januarj  19,  1907.     Decided  February  25,  1907.) 

(88  Pac.  955.) 

y7ater    Rights — Findings — Request — Decree — Time    for  Rendi- 
tion, 

Water  Bights — Implied  Findings — Appeal. 

1.  Under  the  doctrine  of  implied  findings,  a  judgment  rendered  in  a 
water  right,  suit  will  not  be  reversed  for  failure  of  the  court  to  make 
certain  findings  of  fact  and  conclusions  of  law,  unless  requests  there- 
for were  made  and  exceptions  to  their  refusal  saved. 

Same — Special  Findings — Bequest — Appeal. 

2.  Where  no  requests  in  writing  were  made  for  special  findings  in  a 
water  right  contest,  the  failure  of  the  court  to  make  them  is  not,  under 
Code  of  Civil  Procedure,  section  1114,  cause  for  reversal  of  the  judg- 
ment. 

Same — Findings — Conclusions  of  Law — ^Decree — Time  for  Bendition. 

3.  Li  the  absence  of  a  statute  requiring  it,  the  district  court  was 
not  bound  to  await  an  interval  of  at  least  five  days  between  the  filing 
of  its  findings  of  fact  and  conclusions  of  law  in  a  water  right  suit, 
and  the  entering  of  the  decree,  so  as  to  enable  it  in  the  meantime 
to  correct  erroneous  or  defective  findings  or  make  additional  onee; 
while  it  might  properly  have  done  ao,  its  action  in  making  the  findingSy 
eonclusiona  and  decree  simultaneously  was  not  error. 
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Appeal  from  District  Court,  Lewis  and  Clark  County;  Henry 
C.  Smith,  Judge. 

Action  by  Gans  &  Klein  Investment  Company  against  Wm. 
Sanford  and  others.  From  the  judgment,  and  from  an  order 
denying  a  new  trial,  the  defendant  Ann  Sanford  and  the  plain- 
tiff in  intervention,  Wm.  Sanford,  appeal.  Decree  and  order 
affirmed. 

Messrs.  Oalen  dk  Mettler,  for  Appellants. 

If  the  findings  of  a  court  omit  material  facts  in  the  case,  it 
is  the  duty  of  the  court  to  supply  the  omission  when  its  atten- 
tion is  called  to  the  subject  by  proper  exceptions  to  the  findings. 
{Luse  V.  Isthmus  T.  B.  Co.,  6  Or.  124,  25  Am.  'Rep.  506 ;  Sim- 
monds  v.  Richardson,  5  Hun,  177 ;  Logan  v.  Hale,  42  Cal.  646 ; 
Oghum  v.  Connor,  46  Cal.  353,  13  Am.  Rep.  213;  Hayes  v. 
Wetherbee,  60  Cal.  399;  Mitchell  v.  Jensen,  29  Utah,  346,  81 
Pac.  165.)  The  failure  of  the  court  to  find  on  material  issues  is 
reversible  error.  {Christy  v.  Spring  Valley  Water  Works,  84  • 
Cal.  541,  24  Pac.  307;  McTamahan  v.  Pike,  91  Cal.  540,  27  Pac. 
784;  Ball  v.  Kehl,  95  Cal.  606,  30  Pac.  780;  Duahe  v.  Neumann 
(Cal.),  2  Pac.  274;  Hawes  v.  Oreen  (Cal.),  3' Pac.  496;  Ross  v. 
Evans,  65  Cal.  439,  4  Pac.  443;  Casey  v.  Jordan  (Cal.),  9  Pac. 
99;  ConkUn  v.  Stone  (Cal.),  6  Pac.  378.)  Where  evidence  is 
introduced  on  a  material  issue  the  court  should  make  a  finding 
thereon,  and  until  such  finding  is  made  judgment  may  not  be 
properly  rendered.  {Dieterle  v.  Bekin,  143  Cal.  683,  77  Pac. 
664.)  Where  a  material  allegation  of  the  answer  was  proved 
without  contradiction,  the  defendant  was  entitled  to  a  definite 
and  direct  finding  with  reference  thereto.  {Lackman  v.  Kear^ 
ney,  142  Cal.  112,  75  Pac.  668.)  A  failure  to  find  on  a  fact 
alleged  in  the  complaint,  whether  due  to  regarding  such  fact 
as  admitted  by  the  answer  or  to  inadvertence,  was  error. 
{Senior  v.  Anderson,  138  Cal.  716,  72  Pac.  349.)  The  trial 
court  must  make  findings  on  every  material  issue ;  it  is  not  suffi- 
cient to  say  that  it  is  impossible  to  make  tlie  finding.    If  no 
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sufficient  evidence  be  introduced  the  finding  should  be  against 
the  party  upon  whom  was  the  burden  of  proof.  {Leviston  v. 
By  an,  75  Oal.  293,  17  Pac.  239.)  A  court  may  change  or  mod- 
ify findings  without  ordering  a  new  trial  only  before  judgment 
has  been  entered.  {Spavlding  v.  Howard,  121  Cal.  194,  53  Pac. 
563.)  After  findings  have  been  filed  and  judgment  entered 
thereon,  they  can  be  changed  or  modified,  except  in  respect  of 
a  mere  clerical  error  or  misprision,  only  by  the  granting  of  a 
new  trial.  {Hawhursi  v,  Bathgeh,  119  Cal.  846,  51  Pac.  846.) 
Where  the  findings  are  erroneous  in  any  respect,  the  proper  pro- 
ceeding to  have  them  set  aside  is  a  motion  for  a  new  trial,  and 
a  motion  to  amend  the  findings  after  a  decree  has  been  entered 
in  the  case  is  irregular.  {Pico  v.  Sepulveda,  66  Cal.  336,  5  Pac. 
515.) 

Mr.  0.  W.  McConnell,  for  Respondent. 

Failure  of  the  court  to  make  special  findings  cahnot  be  urged 
on  appeal  when  no  requests  therefor  appear  of  record.  {Davis 
'▼.  Ford,  15  Wash.  107,  45  Pac.  739,  46  Pac.  393.)  Failure  of 
the  trial  court  to  make  a  finding  is  not  matter  for  review  on 
appeal,  unless  there  was  a  request  for  the  finding  and  objection 
for  want  of  one  urged  at  or  before  the  time  of  entry  of  a 
decree.  {Bank  of  California  v.  Dyer,  14  Wash.  279,  44  Pac. 
534;  BobUn  v.  Palmer,  9  S.  Dak.  39,  67  N.  W.  949;  Tatum  v. 
Massie,  29  Or.  140,  44  Pac.  494;  Noland  v.  Bull,  24  Or.  479,  33 
Pac.  983;  Washington  Bock  Plaster  Co.  v.  Johnson,  10  Wash. 
445,  39  Pac.  115.) 

In  a  trial  by  the  court,  the  party  in  whose  favor  a  decree 
IB  rendered  is  responsible  for  the  findings  of  fact,  and  cannot 
be  heard  to  object  on  appeal  that  the  findings  of  fact  and  con- 
clusions of  law  are  insufficient  to  determine  the  rights  of  the 
parties.  {Watson  v.  Sawyer,  12  Wash.  35,  40  Pac.  413,  41  Pac. 
43.)  A  finding  of  fact  not  within  the  issue  cannot  support  a 
judgment,  and  will  be  disregarded.  {Dutro  v.  Kennedy,  9 
Mont  101,  22  Pac.  763 ;  Harris  v.  Lloyd,  11  Mont.  405,  28  Am. 
St.  Rep.  475,  29  Pac.  736.) 
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''In  case  of  the  trial  of  the  cause  before  the  court  without 
a  jury,  it  is  the  right  of  the  judge  of  the  court  to  sign  and 
file  his  findings,  whether  drafted  by  himself  or  another,  without 
notice  to  the  attorneys  of  the  parties;  and  in  doing  so  his  sole 
duty  is  to  see  that  they  are  proper  and  in  conformity  with  his 
view  of  the  facts  and  law  of  the  case."  (Hathaway  v.  Byan, 
35  Cal.  188.)  **The  Practice  Act  is  merely  directory  as  to  the 
time  of  filing  the  findings  of  the  court  and  as  to  the  order  of 
filing  in  relation  to  the  entry  of  judgment"  {Broad  v.  Mur- 
ray,  44  Gal.  228.)  In  this  court  the  presumption  of  the  find- 
ings of  fact  by  the  court  below  will  not  extend  to  a  fact  not 
within  the  issue.  {Bemal  v.  Oleim,  33  Cal.  668 ;  Estate  of  Mo- 
Kinley,49  CaL  152.) 

HONORABLE  E.  K.  CHEADLE,  Judge  of  the  Tenth  Ju- 
dicial District,  sitting  in  place  of  Associate  Justice  Smith,  de- 
livered the  opinion  of  the  court. 

This  is  an  action  brought  to  obtain  a  decree  quieting  the 
title  to  the  use  of  waters  of  Little  Prickly  Pear  creek  and  its 
tributaries,  in  the  county  of  Lewis  and  Clark. 

The  plaintifl?  asserts  the  right  to  the  prior  use  of  these  waters 
to  the  extent  of  six  hundred  inches  upon  lands  situated  in  the 
valley  of  Little  Prickly  Pear  creek.  Plaintiff's  cause  of  action 
is  based  upon  an  alleged  appropriation  by  its  grantors  and 
predecessors  in  interest  in  the  year  1867,  and  the  alleged  con- 
tinuous use  of  said  waters  from  that  date  to  the  commencement 
of  ttis  action.  From  a  decree  and  judgment  adjudicating  the 
water  rights  involved  in  this  action,  and  from  the  order  over- 
ruling the  motion  for  a  new  trial,  the  defendant  Ann  Sanford 
and  the  plaintiff  in  intervention,  William  Sanford,  appeal. 

The  appellants  allege  that  they  are  jointly  entitled  to  the 
use  of  one  thousand  inches  of  the  waters  of  Little  Prickly  Pear 
creek  and  tributaries  by  the  appropriation  of  their  grantors  and 
predecessors  in  interest  on  or  about  the  first  day  of  May,  1865, 
and  continuous  subsequent  use  to  the  commencement  of  this 
action. 
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The  court  tried  this  cause  without  a  jury,  and,  on  the  second 
day  of  August,  1905,  made  its  findings  of  fact  and  conclusions 
of  law  and  a  decree  adjudicating  the  respective  rights  of  all  the 
parties  to  the  action.  The  court  adjudged  that  William  and 
Ann  Sanford  are  entitled  to  the  use  of  two  hundred  and  twenty 
inches  of  the  waters  of  Marsh  creek,  a  tributary  of  Little  Prickly 
Pear  creek,  and  forty  inches  of  the  waters  of  Little  Prickly 
Pear  creek,  appropriated  May  1,  1865;  and  that  the  Gans  & 
Klein  Investment  Company  is  entitled  to  the  use  of  two  hundred 
and  sixty-five  inches  of  the  waters  of  Little  Prickly  Pear  creek 
appropriated  September  15,  1867 ;  one  hundred  and  fifty  inches 
of  the  waters  of  Little  Prickly  Pear  creek  appropriated  June  30, 
1875;  and  one  thousand  inches  of  the  waters  of  Little  Prickly 
Pear  creek  appropriated  April  15,  1885.  Appropriate  findings 
and  conclusions  are  made  and  embodied  in  the  decree  as  to  the 
respective  rights  of  the  other  parties  to  this  action,  but,  for 
the  purposes  of  this  appeal,  it  is  not  necessary  to  make  any  ref- 
erence to  them. 

Many  of  the  specifications  of  error  refer  to  alleged  error  of  the 
court  in  making  findings  of  fact  and  conclusions  of  law  not 
supported  by  the  evidence  in  the  case.  With  reference  to  these, 
we  are  of  the  opinion  that  the  contentions  are  without  merit. 
All  the  findings  of  fact  and  conclusions  of  law  appear  to  be 
supported  by  substantial  evidence  sufficient  to  justify  the  trial 
court  in  making  such  findings  and  conclusions. 

Other  specifications  of  error  relate  to  the  failure  of  the  court 
to  make  certain  findings  of  fact  and  conclusions  of  law  as  to 
certain  alleged  rights  of  the  appellants.  The  doctrine  of  im- 
plied findings  prevails  in  this  state,  and  has  many  times  been 
upheld  by  this  court,  and  these  contentions  are  also  without 
merit. 

Specification  of  error  No.  13  is  that  the  court  erred  in  making 
its  findings  of  fact  and  conclusions  of  law  simultaneously  with 
its  decree  embodying  said  findings  and  conclusions,  without  giv- 
ing the  appellants  an  opportunity  to  offer  objections  or  amend- 
ments or  to  take  exceptions  thereto,  and  without  any  opportunity 
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for  a  motion  either  to  adopt  or  reject  said  findings  and  concln- 
sions  before  the  making  of  the  decree  herein. 

Section  1114  of  the  Code  of  Civil  Procedure  is  as  follows:  "No 
judgment  shall  be  reversed  on  appeal  for  want  of  findings  at  the 
instance  of  any  party  who,  at  the  close  of  the  evidence  and 
argument  in  the  cause,  shall  not  have  requested  findings  in 
writing,  and  had  such  request  entered  in  the  minutes  of  the 
court ;  nor  in  cases  tried  by  the  court  shall  the  judgment  be  re- 
versed on  appeal  for  defects  in  the  findings  unless  exceptions 
be  made  in  the  court  below  for  a  defect  in  the  findings,  or  in  a 
finding." 

Section  1115  is  as  follows:  *'In  cases  of  exceptions  for  defec- 
tive findings,  the  particular  point  or  issue  upon  which  the  party 
requires  a  finding  to  be  made,  or  the  particular  defect  to  be  rem- 
edied, shall  be  specifically  and  particularly  designated ;  and  upon 
failure  of  the  court  to  remedy  the  alleged  defect,  the  party 
moving  shall  be  entitled  to  his  exceptions,  and  the  same  shall 
be  settled  by  the  judge  as  in  other  cases." 

Section  1116  is  as  follows:  **Such  exceptions  shall  be  filed  in 
the  court  and  served  on  the  attorney  of  the  adverse  party  with- 
in five  days  after  receiving  from  or  giving  to  the  adverse  party 
a  written  notice  of  the  filing  of  the  findings." 

It  is  the  contention  of  appellants  that  no  decree  should  be 
made  based  \ipon  findings  of  fact  and  conclusions  of  law  in 
such  a  case  as  this  one  until  after  the  expiration  of  at  least  five 
days,  within  which  exceptions  may  be  taken,  as  provided  by 
section  1116  of  the  Code  of  Civil  Procedure. 

With  reference  to  the  failure  of  the  court  to  make  special 
findings  as  to  the  so-called  *' right-hand  tap"  or  the  "Piegan 
Gulch  right,"  it  does  not  appear  that  requests  therefor  were 
in  writing,  and  consequently,  in  accordance  with  section  1114, 
the  judgment  of  the  court  below  cannot  be  reversed  for  want  of 
such  findings. 

Sections  1115  and  1116  prescribe  the  manner  and  time  with- 
in which  exceptions  for  defective  findings  shall  be  made.  Sec- 
tion 1116  provides  that  such  applications  shall  be  filed  and 
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served  within  five  days  after  written  notice  of  the  filing  of  the 
findings.  It  does  not  prescribe^  nor  does  it  necessarily  imply, 
that  a  decree  cannot  be  entered  until  at  least  five  days,  or  any 
other  period,  after  the  filing  of  findings  of  fact  and  conclusions 
of  law.  We  are  unable  to  find  anything  in  the  statutes,  or  any 
authority,  to  the  effect  that  any  interval  of  time  must  elapse 
between  the  making  of  the  findings  and  conclusions  and  the 
entering  of  the  decree.  The  fact  that  the  findings,  conclusions, 
and  decree  were  made  simultaneously  does  not  bar  the  appel- 
lants from  any  right  conferred  upon  them  by  statute  to  take 
their  exceptions  to  any  alleged  defective  findings.  In  fact,  they 
did,  in  this  case,  take  their  exceptions,  which  were  considered 
by  the  lower  court,  and  are  now  under  consideration  here. 

Counsel  for  appellants  argue,  with  a  good  deal  of  force  and 
ingenuity,  that  there  should  be  an  interval  of  at  least  five  days 
between  the  filing  of  the  findings  of  fact  and  conclusions  of 
law  and  the  entering  of  the  decree.  It  is  urged  that,  if  this  in- 
terval were  allowed  to  elapse,  the  trial  court  could  correct  errone- 
ous or  defective  findings  or  make  additional  findings  required  in 
the  case  without  giving  a  new  trial,  whereas,  after  decree  once 
entered,  a  new  trial  is  the  only  remedy  available.  The  observ- 
ance of  some  interval  for  the  purposes  above  mentioned  might, 
we  have  no  doubt,  be  of  advantage  in  many  cases.  It  is  suffi- 
cient, however,  to  say  that,  in  our  opinion,  the  law  as  it  now 
exists  does  not  require  it. 

It  is  unnecessary  to  discuss  the  proposition  of  appellants  that, 
on  motion  for  a  new  trial  as  to  the  whole  case,  the  court  may 
grant  it  in  part  and  deny  it  in  part,  for  the  reason  that  we  are 
of  the  opinion  that  no  error  prejudicial  to  the  appellants  was 
committed  by  the  trial  court,  and  therefore  the  decree  and 
order  appealed  from  are  affirmed. 

Aifirmed. 

Mr.  Chief  Justice  Bbantlt  and  Mb.  Justice  Holloway 
concur. 
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CARROLL,  Appellant. 

(No.  2,374.) 

(Submitted  Febrnary  14,  1907.    Decided  February  26,  1907.) 

(88  Pac.  1012.) 

Contracts — Actions  for  Balance  Due — Counterclaim — Damages 
for  Breach — Evidence — Loss  of  Profits — Appeal — Exceptions 
— Instructions — Applicability  to  Pleadings  and  Evidence — 
Definition  of  Technical  Terms. 

Written    Evidence — Admission    of    Contents    Without    Proof  of    Loss  of 
Original — When  Harmless  Error. 

1.  The  admission  of  the  contents  of  a  telegram  in  evidence,  without 
proof  of  the  inability  of  the  party  offering  it  to  procure  the  telegram 
itself,  while  error,  was  harmless  where  the  evidence  thus  brought  to 
the  attention  of  the  jury  was  wholly  immateriaL 

Contracts — Breach — ^Damages — Loss  of  Profits. 

2.  Plaintiflf  sued  defendant  to  recover  a  balance  due  for  materials 
furnished  for  a  pipe-line  and  the  laying  of  the  same.  Defendant  by 
way  of  counterclaim  demanded  damages  for  the  fatlure  of  plaintiff's 
assignor  to  complete  certain  portions  of  the  contract  within  the  time 
stipulated.  The  court  sustained  an  objection  to  a  question  asked  de- 
fendant, as  to  what  was  the  reasonable  value  of  a  million  gallons 
of  water  delivered  in  the  city  to  which  the  line  was  constructed, 
from  the  time  the  contract  should  have  been  completed  up  to  the  time 
it  was  actually  completed.  Held,  that  while  profits  may  be  recovered 
as  damages,  if  their  loss  is  the  natural  and  proximate  result  of  a 
breach  of  the  contract  sued  upon,  and  if  they  are  reasonably  certain  of 
ascertainment,  the  court  in  this  instance  properly  excluded  the  evidence 
because  of  the  numerous  contingencies  upon  which  the  profits  from 
the  plant  depended. 

Appeal — Exclusion  of  Evidence — Offer  of  Proof — Review. 

3.  The  supreme  court  will  not  review  the  trial  court's  action  in  ex- 
cluding evidence,  where  no  offer  of  proof  was  made,  and  where  the 
question,  the  answer  to  which  was  excluded,  was  not  of  such  a  char- 
acter as  to  make  it  appear  what  reply  was  sought. 

Appeal — Evidence — Exclusion — Record — Exceptions. 

4.  Where  the  record  on  appeal  does  not  show  that  an  exception  was 
taken  to  the  ruling  of  the  court  in  admitting  certain  evidence  over 
objection,  its  action  will  not  be  reviewed. 

Contracts — Damages  for  Breach — Misleading  Instructions. 

5.  In  an  action  to  recover  a  balance  due  for  material  furnished  for, 
and  the  laying  of,  a  water  pipe-line,  the  complaint  sought  to  excuse 
the  failure  of  plaintiff's  assignor  to  complete  the  contract  within  the 
time  stipulated,  by  showing  that  the  delay  was  caused  by  the  act  of 
detendant,  among  others,  in  appointing  an  inspector  at  the  factory 
of  the  concern  which  furnished  the  plates  for  the  pipe,  who,  it  was 
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alleged,  did  not  properly  perform  his  duties  but  permitted  some  defec- 
tive material  to  be  shipped.  No  pretense  was  made  by  plaintiff  that 
such  inspector  interfered  in  any  manner  with  the  shipment  of  sound 
plates.  The  court  instructed  the  jury  that  if  they  found  that  the  con- 
tract was  not  completed  in  time  by  reason  of  the  delays  mentioned 
and  specified  in  the  complaint,  verdict  should  be  for  plaintiff;  also, 
that  if  the  delay  had  been  occasioned  by  reason  of  any  of  defendant 's 
acts  set  forth  in  the  complaint,  the  time  of  such  delay  should  not  be 
included  within  the  time  agreed  upon  in  the  contract.  Heldf  that 
these  instructions  were  erroneous,  in  that  they  led  the  jury  to  under- 
stand that  they  should  take  into  consideration,  as  an  excuse  for  the 
failure  of  plaintiff's  assignor  to  complete  the  contract  in  time,  the 
alleged  negligent  acts  of  the  inspector  in  passing  certain  defective 
plates,  whereas  his  services,  gratuitously  furnished  by  defendant,  in 
singling  out  and  rejecting  defective  material  would  seem  to  have  been 
beneficial  rather  than  detrimental  to  the  contractor. 
Appeal — Instructions — Bequest  for — Presump tions. 

6.  In  the  absence  of  a  showing  in  the  record  on  appeal  making  it 
appear  afldrmatively  that  appellant  requested  an  instruction,  similar 
to  others  objected  to  by  him  and  held  erroneous,  it  will  not  be  pre- 
sumed that  such  instruction  was  given  at  his  instance  or  request. 

Contracts — Breach — ^Instruction  on  Immaterial  Matter. 

7.  Where,  in  an  action  to  recover  a  balance  due  for  materials  fur- 
nished for,  and  the  laying  of,  a  pipe-line,  there  was  an  entire  failure 
of  proof  of  the  allegation  in  the  complaint  that  the  contract,  divided 
into  sections  A,  B  and  C,  could  not  be  completed  as  a  whole  in  the 
time  limited  by  it  because  of  an  order  by  defendant  to  complete  sec- 
tion B  before  section  A,  and  where  the  proof  showed  that  it  was 
immaterial  which  section  of  it  was  completed  first,  it  was  error  to  sub- 
mit instructions  to  the  jury  which  left  them  to  conjecture  whether 
such  change  in  the  order  of  the  work  furnished  any  excuse  for  delay 
in  the  completion  of  the  contract. 

Same — instruction — ^Definition  of  Technical  Terms. 

8.  The  court  further  erred  in  instructing  the  jury,  in  the  action 
set  out  in  the  foregoing  paragraph,  on  the  question  of  damages  de- 
manded in  defendant's  counterclaim,  that  in  estimating  the  dam- 
ages, those  which  were  '* remote  and  speculative"  should  not  be  con- 
sidered, but  only  those  '* actually'*  suffered  by  defendant, — the  vice 
of  the  instruction  consisting  in  the  failure  of  the  court  to  define  these 
technical,  legal  terms,  since  without  such  definition  the  jury  must  have 
been  confused  upon  the  subject  of  damages  properly  recoverable  by 
detendant. 

Same — Instructions — Curing  Error. 

9.  Nor  was  the  error  in  the  foregoing  instruction  cured  by  one  subse- 
quently   given,    assuming    that    the    latter    correctly    stated    the    law. 

Same — ix)ss  of  Profits — Instructions — Applicability  to  Pleadings  and  Evi- 
dence. 

10.  Where,  in  an  action  to  recover  a  balance  due  on  a  contract  for 
the  furnishing  of  water  pipe  and  the  laying  of  the  same,  no  testi- 
mony had  been  introduced  on  the  question  of  loss  of  profits  sustained 
by  the  noncompletion  of  the  contract  within  the  time  limited,  and 
where  the  pleadings  did  not  -warrant  the  submission  of  the  question 
to  the  jury,  an  instruction  thereon  was  inapplicable. 

Same — Damages  for  Breach— Instructions — Faulty  Construction. 

11.  The  giving  of  an  instruction, — in  an  action  to  recover  a  balance 
due  for  material  furnished  and  labor  done  under  a  contract  to  con- 
■truet  a  pipe-line,  in  a  counterclaim  to  which  defendant  asked  damages 
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for  noncompletion  of  the  work  within  the  time  limited, — ^whicb,  in 
attempting  to  state  the  abstract  proposition  of  law  that  onlj  those 
damages  which  were  the  natural  and  probable  result  of  delay  in  the 
completion  of  the  contract  could  be  recovered,  in  effect  limited  the 
defendant  to  the  recovery  of  only  such  damages  as  the  parties  at  the 
time  they  entered  into  the  agreement  knew  would  flow  from  its 
breach,  was  error,  in  that  imder  it,  no  showing  having  been  made 
that  the  parties  at  the  time  the  contract  was  made  knew  that  any 
particular  damages  would  result  from  its  breach,  defendant  was 
barred  from  any  recovery  whatever  on  his  counterclaim. 
Instructions — Abstract  Propositions  of  Law. 

12.  Grenerally  speaking,  district  courts  in  charging  juries  should  re- 
frain from  submitting  abstract  propositions  of  law  and  thus  leaving 
it  to  them  to  apply  such  principles  to  the  facts  of  the  particular  case 
before  them. 

Contracts — ^Breach — ^Damages — Applicability  of  Instructions  to  Issues. 

13.  Where,  in  an  action  to  recover  for  material  furnished  and  work 
done  in  the  construction  of  a  ymter  pipe-line  under  a  contract,  no  de- 
mand was  made  in  defendant's  counterclaim  for  damages  other  than 
those  which  were  the  natural  and  probable  result  of  a  noncompletion 
of  the  contract  within  the  time  limited,  and  such  as  the  parties  could 
reasonably  anticipate  as  a  result  of  such  noncompletion  under  the 
circumstances  known  to  the  parties  at  the  time  the  contract  was  en- 
tered into,  it  was  error  to  charge  that,  in  the  absence  of  proof  of 
knowledge  on  the  part  of  the  contractor,  at  the  time  the  agreement 
was  made,  of  special  circumstances  which  made  other  damages  for  the 
delay  the  natural  and  probable  effect  thereof,  such  damages  only  as 
were  implied  by  the  contract  itself  and  such  as  would  naturally  flow 
from  its  breach  or  could  reasonably  be  anticipated,  could  be  recovered 
by  the  defendant.    The  instruction  was  inapplicable. 

Same. 

14.  The  court  also  erred  in  submitting  an  instruction  in  the  case 
above  set  forth,  that  proof  of  knowledge  of  special  circumstances 
which  formed  the  basis  of  any  damages  claimed  in  defendant 's  counter- 
claim for  noncompletion  of  the  contract  in  time,  was  essential  in  order 
to  make  the  contractor  liable,  where  defendant  had  not  alleged  facts 
in  his  counterclaim  showing  any  special  circumstances  surrounding 
the  making  of  the  contract  by  reason  of  which  damages  were  caused 
other  than  those  which  naturally  flowed  from  its  breach.  The  in- 
struction was  not  applicable  under  the  pleadings. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B. 
McGlernan,  Judge, 

Action  by  the  First  National  Bank  of  Portland  against 
Eugene  Carroll.  From  a  judgment  for  plaintiff  and  from  an 
order  denying  him  a  new  trial,  defendant  appeals.    Reversed. 

Mr,  George  F.  Shelton,  and  Mr.  Charles  B.  Leonard,  for 
Respondent. 

Loss  of  profits — ^speculative  and  remote — and  contingent  dam* 
ages,  cannot  be  considered  in  estimating  the  recovery  to  which 
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the  defendant  would  be  entitled.  (Hunt  v.  Oregon  Pac.  By. 
Co.,  36  Fed.  481,  13  Saw.  516,  1  L.  R.  A.  842 ;  New  York  &  C. 
M.  8.  Co.  V.  Fraser,  130  U.  S.  611,  9  Sup.  a.  665,  32  L.  Ed.  1031  ; 
Howard  v.  Stillwell  Mfg.  Co.,  139  U.  S.  199,  11  Sup.  Ct.  500, 
35  L.  Ed.  147;  1  Sedgwick  on  Measure  of  Damages,  sees.  183, 
187;  Coweta  F.  M.  Co.  v.  Rogers,  19  Qa.  416,  65  Am.  Dec.  602; 
Crabbs  v.  Koontz,  69  Md.  59,  13  Atl.  591;  Western  0.  R.  Co.  v. 
Cox,  39  Ind.  260;  Be. Ford  v.  Maryland  Steel  Co.,  113  Fed.  72, 
51  C.  C.  A.  59 ;  Hadley  v.  Baxendale,  9  Ex.  341 ;  Snell  v,  Cotting- 
ham,  72  111.  161 ;  Orilfin  v.  Colver,  16  N.  Y.  489,  69  Am.  Dec. 
718;  Central  Coal  etc.  Co.  v.  Hartman,  111  Fed.  96,  49  C.  C.  A. 
244;  Freeman  v.  Clute,  3  Barb.  427;  Olobe  Refining  Co.  v.  Landa 
C.  0.  Co.,  190  U.  S.  540,  23  Sup.  Ct.  754,  47  L.  Ed.  1171;  Abbott 
V.  Oatch,  13  Md.  314,  71  Am.  Dec.  635 ;  Moffitt-West  Drug  Co. 
V.  Byrd,  92  Fed.  290,  34  C.  C.  A.  351;  Ceyitral  Trust  Co.  v. 
Clark,  92  Fed.  293,  34  C.  C.  A.  354.) 

A  delay  in  the  performance  of  an  obligation  is  excused  when 
said  performance  is  delayed  by  the  act  of  the  obligee.  (King 
Iron  Bridge  etc.  Co.  v.  City  of  St.  Louis,  43  Fed.  768,  10  L.  R. 
A.  826;  Stewart  v.  Keteltas,  36  N.  Y.  389;  Weeks  v.  Little,  89 
N.  Y.  569;Dumke  v.  Puhlman,  62  Wis.  18,  21  N.  W.  820;  United 
States  V.  Peck,  102  U.  S.  64,  26  L.  Ed.  46;  Dannat  v.  Fuller,  120 
N.  Y.  554,  24  N.  E.  815;  Griffin  v.  American  Gold  M.  Co.,  123 
Fed.  286,  59  C.  C.  A.  301;  Wolff  v.  Marsh,  54  Cal.  228;  Ameri- 
can Paper  Bag  Co.  v.  Van  Nortwick,  52  Fed.  752,  3  C.  C.  A. 
274;  Smith  v.  Barber,  153  Ind.  329,  53  N.  E.  1014.) 

If  a  party  entitled  to  abandon  a  contract  by  reason  of  the 
failure  of  the  other  party  to  perform  within  the  time  limited, 
fails  to  do  so,  and  stands  by  and  permits  the  party  in  default 
to  complete  the  work,  he  may  be  deemed  to  have  waived  the 
right  to  performance  within  the  stipulated  time.  (PhilUps  etc. 
Construction  Co.  v.  Seymour,  91  U.  S.  646,  23  L.  Ed.  341 ;  Slater 
V.  Emerson,  19  How.  224,  15  L.  Ed.  626 ;  Emerson  v.  Slater,  22 
How.  28,  16  L.  Ed.  360;  McGowan  v.  American  Pressed  Tan 
Bark  Co.,  121  U.  S.  575,  7  Sup.  Ct.  1315,  30  L.  Ed.  1027.) 

When  one  performs  services  for  another  on  a  special  con- 
tract, and  for  any  reason,  except  a  voluntary  abandonment, 
Mont.,  Vol.  35 — 20 
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fails  to  fully  comply  with  his  contract,  and  the  service  and  ma- 
terial have  been  of  value  to  him  for  whom  they  were  rendered 
and  furnished,  he  may  recover  for  such  material  and  services 
their  reasonable  value,  after  deducting  therefrom  any  damages 
the  party  for  whom  such  materials  were  furnished  and  ser- 
vices were  rendered  has  sustained  by  reason  of  such  failure. 
{Gove  V.  Island  City  MercantUe  etc.  Co.,  19  Or.  363,  24  Pac. 
521 ;  SMer  v.  Emerson,  19  How.  224,  15  L.  Ed.  626 ;  Emerson 
V.  Slater,  22  How.  28,  16  L.  Ed.  360;  Stillwell  etc.  Mfg.  Co.  v. 
Phelps,  130  U.  S.  520,  9  Sup.  Ct.  601,  32  L.  Ed.  1035;  Katz  v. 
Bedford,  77  Cal.  319,  322,  19  Pac.  523,  1  L.  R.  A.  826;  Trow- 
bridge V.  Barrett,  30  Wis.  661 ;  Woodward  v.  Fuller,  80  N.  Y. 
312 ;  Heckmann  v.  Pinkney,  81  N.  Y.  211 ;  Hayward  v.  Leonard, 
7  Pick.  181,  19  Am.  Dec.  269.  See  notes  to  Harris  v.  Murphy, 
56  Am.  St.  Rep.  661,  and  Huyett  v.  Chicago  etc.  Co.,  59  Am. 
St.  Rep.  284;  Woodward  v.  Fuller,  80  N.  Y.  315.) 

**A  literal  performance  of  a  building  contract  in  every  detail 
is  not  a  condition  precedent  to  payment."  (Hickmann  v.  Pink- 
ney, 81  N.  Y.  211 ;  Oubbins  v.  Lautenschlager,  74  Fed,  160.) 

Messrs.  Forbis  dk  Evans,  for  Appellant. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  by  the  First  National  Bank  of 
Portland,  Oregon,  as  assignee  of  the  Wolflf  &  Zwicker  Iron 
Works,  a  corporation,  to  recover  from  Eugene  Carroll  the  sum 
of  $22,342.10  as  balance  due  for  material  furnished  under  cer- 
tain contracts.  The  complaint,  as  amended,  sets  forth  the  fact 
of  the  execution  of  three  contracts  by  Wolflf  &  Zwicker  Iron 
Works  and  Carroll,  as  follows : 

Contract  "A"  was  executed  April  20,  1899,  and  provided  that 
the  Wolflf  &  Zwicker  Iron  Works  should  furnish  to   Carroll' 
eighteen  thousand  eight  hundred  and  eighty  feet  of  water  pipe 
and  should  properly  lay  the  same,  for  $71,797.90.     The  work 
under  this  contract  was  to  be  fully  completed  on  or  before  Octo- 
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ber  10,  1899,  provided  *'that  a  proportionate  time  be  given  to 
the  party  of  the  second  part  (Wolff  &  Zwicker  Iron  Works)  to 
complete  the  delivery  and  the  laying  of  the  last  item,  namely, 
four  thousand  feet  of  No.  8  B.  W.  G.  steel  pipe  in  its  bid  set 
forth."  This  contract  concludes  with  this  provision:  "This 
contract  is  subject  to  strikes  and  delays  beyond  the  control  of 
the  party  of  the  second  part." 

Contract  "B"  was  executed  on  June  6,  1899.  It  provided 
that  Wolff  &  Zwicker  Iron  Works  should  furnish  to  Carroll 
eighteen  thousand  two  hundred  feet  of  pipe  and  should  properly 
lay  the  same  for  the  sum  of  $75,450.  The  time  allowed  for  the 
completion  of  the  work  under  this  contract  was  to  be  propor- 
tionate to  the  time  allowed  for  completing  the  work  under  con- 
tract *'A." 

Contract  "C"  was  executed  January  6,  1900;  but  its  terms 
are  not  material  here. 

It  is  alleged  that  work  under  contracts  "A"  and  "B"  .was 
completed,  on  November  23,  1900,  and  on  contract  "C"  on 
February  2,  1901.  The  complaint  then  alleges  certain  facts 
which,  it  is  claimed,  operated  to  excuse  Wolff  &  Zwicker  Iron 
Wofks  from  completing  the  contracts  within  the  time  limited,  as 
follows:  (1)  Carroll's  failure  to  furnish  the  specifications  within 
the  time  agreed  upon;  (2)  his  modifications  of  the  specifications 
after  they  were  furnished;  (3)  his  request  that  work  under 
contract  **B"  should  be  completed  before  the  work  under  con- 
tract **A"  was  completed;  (4)  the  failure  of  certain  inspectors 
appointed  by  Carroll  to  properly  perform  their  work;  and  (5) 
the  failure  of  Ryerson  &  Son,  with  whom  Wolff  &  Zwicker  Iron 
Works  had  a  contract  for  certain  material,  to  furnish  the  ma- 
terial within  a  reasonable  time.  All  of  these  allegations  are  put 
in  issue  by  the  answer. 

The  answer  admits  the  amount  due  upon  the  contracts,  but, 
by  way  of  a  counterclaim,  the  defendant  alleges  that  he  was 
damaged  in  the  sum  of  $35,000  by  reason  of  the  failure  of  Wolff 
ft  Zwicker  Iron  Works  to  complete  contracts  ''A"  and  *'B" 
within  the  time  limited,  and  that  he  was  further  damaged  in 
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the  sum  of  $1,164.15,  by  reason  of  the  failure  of  Wolflf  &  Zwicker 
Iron  Works  to  complete  contract  "C  within  the  time  agreed 
upon. 

The  cause  was  tried  to  the  court  sitting  with  a  jury.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff  for  $21,177.95,  and 
from  the  judgment  entered  on  the  verdict  and  from  the  order 
denying  him  a  new  trial,  the  defendant  appeals. 

It  appears  from  the  verdict  that  the  jury  found  in  favor  of 
the  defendant  for  the  special  damages  alleged,  and  further  con- 
sideration of  contract  '*C"  need  not  be  had. 

1.  Upon  the  trial  of  the  case  a  witness  for  the  plaintiff  was 
permitted  to  testify  as  to  the  contents  of  a  telegram  sent  by 
the  Wolff  &  Zwicker  Iron  Works  from  Portland  to  Ryerson  & 
Son  in  Chicago,  without  having  made  proof  of  plaintiff's  in- 
ability to  procure  the  original  telegram.  The  ruling  of  the 
court,  we  think,  was  erroneous ;  but,  since  the  evidence  appeared 
to  be  wholly  immaterial,  and  could  not  have  influenced  the 
jury,  the  error  was  without  prejudice. 

2.  During  the  course  of  the  trial  the  defendant  was  asked  the 
following  question :  **Q.  Mr.  Carroll,  what  would  be  the  reason- 
able value  of  one  million  gallons  of  water  delivered  in  Butte, 
under  the  conditions  existing  here  in  the  summer  of  1900,  from 
June  until  September?"  A  question  somewhat  similar  was  pro- 
pounded to.  the  witness  Probst.  An  objection  to  each  of  these 
questions  was  sustained,  and  error  is  predicated  upon  these  rul- 
ings. 

The  materials  to  be  furnished  by  the  Wolff  &  Zwicker  Iron 
Works  were  to  be  used  by  Carroll  as  a  part  of  a  pipe-line  to 
bring  waters  from  Divide  creek  and  from  Big  Hole  river  into 
the  city  of  Butte,  to  be  sold  to  the  citizens  of  that  place.  The 
apparent  purpose  of  these  questions  was  to  show  the  profits 
which  might  have  been  realized  from  the  plant  from  the  time 
it  should  have  been  completed  under  the  contracts  with  the 
Wolff  &  Zwicker  Iron  Works,  to  the  time  when  it  was  actually 
completed.    The  early  English  and  American  cases  are  quite 
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generally  agreed  in  excluding  from  recoverable  damages  for  the 
breach  of  a  contract,  profits  which  might  have  been  realized  from 
the  business  if  the  contract  had  been  performed.  But,  under 
the  later  decisions,  recovery  of  profits  as  damages  is  not  pre- 
cluded merely  because  they  are  claimed  as  profits  per  se,  and 
the  question  whether  they  may  or  may  not  be  recovered  is  now 
made  to  depend  upon  the  facts  of  each  particular  case,  under  the 
well-recognized  rule  that,  if  they  depend  upon  such  changing 
circumstances  or  vicissitudes  of  business  as  to  make  them  un- 
certain of  ascertainment,  or  if  they  are  clearly  speculative  and 
not  capable  of  being  correctly  ascertained  under  the  recognized 
rules  of  evidence,  they  may  not  be  recovered ;  while,  on  the  other 
hand,  if  the  loss  of  such  profits  is  the  natural  and  proximate 
result  of  the  breach  of  the  contract,  and  such  profits  are  made 
reasonably  certain  of  ascertainment  by  proof  of  the  facts  which 
form  a  rational  basis  for  estimating  the  amount,  they  may  be 
recovered  as  damages,  upon  the  principle  of  compensation. 
(See  4  Cyc.  49,  where  the  authorities  are  collected.) 

In  the  present  instance  the  defendant,  in  his  own  behalf, 
testified  as  to  the  reasonable  value  of  the  use  of  the  plant  from 
the  time  it  should  have  been  completed  under  the  contracts  un- 
til it  was  actually  completed,  and  clearly  this  was  the  correct 
standard  for  estimating  his  damages.  Upon  this  question  there 
is  practically  no  difference  of  opinion.  But  considering  the 
various  contingencies  upon  which  the  profits  from  this  plant  nec- 
essarily depended,  we  think  the  court  was  correct  in  its  ruling. 

3.  The  defendant  was  asked  to  state  how  the  failure  of  the 
Wolflf  &  Zwicker  Iron  Works  to  complete  the  pipe-line  during 
the  sumuoier  of  1900  could  have  made  a  shortage  of  water  during 
the  winter  of  1901.  An  abjection  to  the  question  was  sustained, 
and  error  is  assigned.  There  does  not  appear  to  have  been  any 
oflfer  of  proof  made,  and,  as  the  question  is  not  of  such  character 
that  we  can  say  that  it  appears  what  answer  was  sought,  we  are 
unable  to  determine  whether  the  ruling  of  the  court  was  cor- 
rect or  erroneous.  {Tague  v.  John  Caplice  Co.,  28  Mont.  51,  72 
Pac.  297.) 


310       First  Nat.  Bank  op  Portland  v.  Carroll.     [Dee.  T.  '06 

4.  It  is  alleged  in  the  complaint^  and  admitted  in  the  answer, 
that  the  work  under  contracts  '*A"  and  **B"  was  completed 
on  November  23,  1900.  Upon  the  trial  plaintiff  offered  in  evi- 
dence a  letter  from  the  Wolff  &  Zwicker  Iron  Works  to  Carroll, 
dated  October  22,  1900,  which  letter  notified  Carroll  that  the 
work  under  those  contracts  was  then  completed  and  ready  for 
tests  and  inspection.  Objection  was  made  to  the  introduction 
of  this  evidence,  upon  the  ground  that  it  tended  to  prove  a 
completion  of  the  work  a  month  earlier  than  claimed  in  the 
complaint.  The  objection  was  overruled.  But,  so  far  as  this 
record  discloses,  no  exception  was  taken  to  the  ruling  of  the 
court.    We  cannot,  therefore,  consider  the  objection  made. 

5.  Error  is  predicated  upon  the  giving  of  instructions  2  and 
4,  which  are  as  follows:  **No.  2.  The  jury  are  instructed  that 
if  you  find  from  the  evidence  that  by  reason  of  the  delays 
mentioned  and  specified  in  said  amended  complaint,  the  said 
Wolff  &  Zwicker  Iron  Works  were  prevented  from  performing 
the  said  contracts  marked  'A'  and  *B,'  until  the  twenty-third 
day  of  November,  1900,  and  that  said  delays  were  beyond  the 
control  of  the  said  Wolff  &  Zwicker  Iron  Works,  then,  as  to 
said  contracts,  you  are  instructed  that  your  verdict  should 
be  for  the  plaintiff." 

**No.  4.  The  jury  are  instructed  that  any  delay  in  the  per- 
formance of  a  contract  is  excused  when  such  performance  is 
delayed  by  the  act  of  the  obligee,  and,  if  you  find  by  the  evi- 
dence that  the  said  defendant,  by  reason  of  his  failure  to  furnish 
the  specifications  in  the  time  agreed  upon,  or  by  reason  of 
changes  therein,  or  by  reason  of  any  of  the  acts  set  forth  in  said 
amended  complaint  done  by  him,  and  which  are  alleged  as  the 
grounds  for  the  delay  occasioned  to  the  said  Wolff  &  Zwicker 
Iron  Works,  delayed  the  performance  of  the  said  contracts  for 
such  length  of  time  that  the  said  Wolff  &  Zwicker  Iron  Works 
were  delayed  in  the  performance  of  the  same,  then  you  are  in- 
structed that  the  time  of  such  delay  is  not  to  be  included  within 
the  time  within  which  said  Wolff  &  Zwicker  Iron  Works  were 
to  perform  the  said  contract;  but  they  were  to  have  such  addi- 
tional time  as  the  said  act  of  the  defendant  occasioned." 
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The  plaintiflF,  in  its  complaint,  seeks  to  excuse  the  failure  of 
the  Wolff  &  Zwicker  Iron  Works  to  complete  contracts  "A"  and 
**B"  within  the  time  limited,  by  showing  that  certain  of  the 
delays  were  caused  by  the  acts  of  Carroll  himself  (a)  in  failing 
to  furnish  plans  and  specifications  in  time;  (b)  in  making  alter- 
ations in  the  specifications  after  they  were  furnished;  (c)  in 
appointing  inspectors  who  failed  to  properly  perform  their  du- 
ties; and  (d)  in  requiring  the  work  under  contract  '*B"  to  be 
completed  before  the  work  under  contract  '*A"  was  completed. 
It  is  alleged  in  the  complaint  that  the  Wolff  &  Zwicker  Iron 
Works  let  a  contract  to  Ryerson  &  Son,  of  Chicago,  to  furnish 
steel  plates  out  of  which  the  pipe  to  be  furnished  was  to  be  man- 
ufactured; that  Carroll  appointed  an  inspector,  who  was  lo- 
cated at  the  factory  in  Ohio  where  Ryerson  &  Son  secured  the 
plates;  that  Carroll's  inspector  passed  and  permitted  to  be 
shipped  to  Portland  certain  plates,  which  were  found  to  be 
defective,  by  reason  whereof  delay  ensued  in  securing  suitable 
plates. 

Instruction  No.  2  refers  generally  to  "the  delays  mentioned 
and  specified  in  said  amended  complaint";  while  No.  4  refers 
to  the  acts  of  Carroll,  which  are  set  forth  in  the  complaint  as 
causes  of  delay.  As  the  acts  of  Carroll's  inspector  at  the  Ohio 
factory  are  alleged  to  have  occasioned  delay,  the  jury  must  have 
understood  from  each  of  these  instructions  that  they  should  take 
into  consideration  the  acts  of  such  inspector  in  passing  defective 
plates,  and,  if  they  found  from  the  evidence  that  he  had  in  fact 
passed  defective  plates,  such  acts  of  the  inspector  would  tend 
to  excuse  the  Wolff  &  Zwicker  Iron  Works.  In  thus  broaden- 
ing the  jury's  field  of  investigation,  these  instructions  are  clearly 
erroneous.  The  inspector  at  the  Ohio  factory  was  appointed  by 
Carroll  of  his  own  motion.  He  was  not  required  to  furnish 
such  an  inspector;  and  to  whatever  extent  the  inspector  singled 
out  and  disapproved  defective  plates,  to  just  that  extent  his 
labors,  though  gratuitously  given  by  Carroll,  would  appear  to 
have  been  beneficial  rather  than  detrimental  to  Wolff  &,  Zwicker 
Iron  Works. 
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With  respect  to  this  inspector  the  witness  Zimmerman,  for  the 
plaintiff,  testified  as  follows:  "If  Mr.  Carroll  had  not  appointed 
an  inspector,  I  don't  know  as  it  would  have  made  any  difference 
to  us;  we  would  not  have  appointed  an  inspector.  Mr.  Car- 
roll's appointment  of  an  inspector  was  simply  a  matter  for  his 
own  protection.  It  was  not  a  part  of  the  written  contract. 
It  was  simply  for  his  own  protection.  •  •  •  Perhaps  we 
would  have  had  a  great  many  more  defective  plates  if  Mr.  Car- 
roll hadn't  appointed  an  inspector;  but  it  seems  to  me  at  the 
same  time  that  the  mill  would  have  furnished  different  plates. 
There  was  a  delay  on  account  of  the  defective  plates;  but  as  to 
the  cause  of  it  I  don't  feel  competent  to  say,  and  I  would  not  say 
that  Mr.  Carroll's  inspector  was  the  cause  of  it." 

There  is  not  any  pretense  made  that  this  inspector  interfered 
.in  any  manner  with  the  shipment  of  sound  plates.  The  com- 
plaint made  amounts  to  this :  So  long  as  Carroll  assumed  to  have 
the  plates  examined  at  the  factory,  the  examination  ought  to 
have  been  sufficient  to  prevent  the  shipment  of  any  defective 
plates.  But,  since  Carroll  was  under  no  obligation  to  have  the 
plates  inspected  at  the  factory,  it  would  seem  reasonably  certain 
that  in  the  absence  of  inspection  there,  all  of  the  defective  plates 
which  were  actually  shipped,  and  doubtless  many  more,  would 
have  been  shipped,  and,  possibly,  even  greater  delay  caused 
thereby.  It  would  appear  somewhat  remarkable  that  the  act  of 
Carroll's  agent  in  weeding  out.  some  of  the  defective  plates  at 
the  factory,  and  thereby  saving  the  Wolff  &  Zwicker  Iron  Works, 
the  trouble,  expense,  and  delay  arising  from  their  shipment  all 
the  way  to  Portland,  should  be  used  against  him ;  in  other  words, 
under  this  theory  Carroll  is  to  be  punished,  not  for  something- 
he  did,  but  because  he  did  not  volunteer  to  do  more  for  the 
benefit  of  Wolff  &  Zwicker  Iron  Works.  The  allegations  in  the 
amended  complaint,  respecting  these  inspectors,  ought  to  have 
been  stricken  out,  and  the  subject  entirely  withheld  from  the 
Jury. 

But  it  is  contended  by  counsel  for  respondent  that  appellant 
is  in  no  situation  to  object  to  instructions  Nos.  2  and  4,  or 
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either  of  them,  for  the  reason  that  a  somewhat  similar  instruc- 
tion (No.  15)  is  said  to  have  been  given  at  appellant's  request. 
We  would  readily  agree  with  counsel  in  this,  if  the  record  dis- 
closed the  fact  that  instruction  No.  15  was  asked  by  appellant. 
But  the  instructions  are  the  instructions  of  the  court,  and  a 
defeated  litigant  may  always  predicate  error  on  the  giving  of  an 
instruction,  unless  it  afl&rmatively  appears  from  the  record  that 
he  himself  asked  that  the  objectionable  instruction,  or  one  of 
like  import,  be  given.  In  the  absence  of  any  showing  in  the 
record,  we  cannot  presume  that  instruction  No.  15  was  given  at 
the  instance  or  request  of  the  appellant. 

6.  It  is  also  alleged  in  the  complaint  that  because  of  Carroll's 
order  that  contract  '*B"  be  completed  before  contract  **A," 
Wolff  &  Zwicker  Iron  Works  was  delayed  in  the  work  under 
those  contracts.  But  there  is  an  entire  failure  of  proof  upon 
this  matter.  On  the  contrary,  the  witness  Zimmerman,  for  the 
plaintiff,  testified  that  it  was  immaterial  which  work  was  com- 
pleted first;  and  yet  these  instructions  left  it  with  the  jury  to 
conjecture  whether  in  fact  such  change  in  the  order  of  the  work 
was  an  excuse  for  the  delay  of  the  Wolff  &  Zwicker  Iron  Works 
in  completing  the  contracts. 

7.  With  respect  to  defendant's  counterclaim  for  damages  the 
court  said:  '*The  jury  are  further  instructed  that  the  defend- 
ant claims  damages  for  delay  in  the  fulfillment  of  the  terms  of 
said  contract;  that  he  is  entitled  to  no  more  damage  than  the 
actual  damage  which  he  has  suffered,  and  which  he  has  shown 
himself  to  have  suffered,  by  reason  of  said  delay;  and,  in  esti- 
mating this  damage  you  are  instructed  that  remote  and  specu- 
lative damages  are  not  to  be  considered,  but  only  the  actual 
damage  suffered  by  the  defendant;  and,  in  arriving  at  your 
verdict,  you  are  to  deduct  from  the  $22,342.10,  admitted  to  be 
due  to  the  plaintiff,  such  sums  only  as  you  shall  find  from  a 
preponderance  of  all  the  evidence  to  have  been  suffered  by  the 
defendant.  If  that  amount  equal  or  exceed  the  amount  ad- 
mitted to  be  due  to  the  plaintiff,  then  your  verdict  should  be  for 
the  defendant."     (Instruction  No.  7.) 
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Every  one  of  the  terms  ''actual,"  "remote,"  and  "specula- 
tive," as  used  in  this  instruction,  is  a  strictly  technical,  legal 
term.  Nowhere  in  the  charge  are  any  of  these  defined.  So  that 
a  jury  of  laymen  was  left  to  determine  for  themselves,  or  every 
man  for  himself,  what  remote  damages  are,  and  what  speculative 
damages  are,  as  distinguished  from  actual  or  proximate  dam- 
ages; and,  in  effect,  they  were  told  that  when  they  had  first 
agreed  upon  a  correct  legal  definition  of  these  terms,  and  had 
applied  such  definition  to  the  facts  of  this  case,  then  they  should 
exclude  from  consideration  all  elements  of  damages  which  fell 
within  their  definitions.  Certainly,  it  cannot  be  said  that  in- 
struction No.  7  aided  the  jury;  but,  on  the  contrary,  it  mani- 
festly could  serve  but  a  single  purpose,  viz.,  to  completely  con- 
fuse the  jury  upon  the  subject  of  damages,  which  was  an  issue 
in  the  case.  And  the  defect  in  this  instruction  cannot  be  said 
to  have  been  cured  by  the  general  rule  correctly  given  in  in- 
struction No.  16.  If  we  assume  that  instruction  No.  16  cor- 
rectly states  the  law,  there  could  not  have  been  any  purpose 
whatever  in  giving  instruction  No.  7. 

It  may  be  that  under  the  particular  circumstances  of  this  case, 
considered  with  reference  to  the  theory  upon  which  it  was  tried, 
no  harm  resulted  from  the  giving  of  instruction  No.  7,  since 
the  jury  apparently  found  that  the  contract  was  completed 
within  the  time  agreed  upon,  as  modified  or  extended  by  delays 
beyond  the  control  of  Wolff  &  Zwicker  Iron  Works;  but,  since 
this  case  must  be  remanded  for  a  new  trial,  attention  is  directed 
to  instruction  No.  7,  that  the  error  in  giving  it  may  not  be 
repeated. 

8.  Instruction  No.  8  ought  not  to  have  been  given.  There 
was  not  any  testimony  on  the  subject  of  loss  or  profits,  and  the 
instruction  was  not  applicable  to  the  issues  made  by  the  plead- 
ings. 

9.  Instruction  No.  9  is  as  follows:  **The  jury  are  further 
instructed  that  only  those  damages  which  are  the  natural  and 
probable  result  of  the  delay  in  the  completion  of  the  contract, 
and  those  which  the  parties  could  reasonably  anticipate  as  the 
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effect  of  the  delay  in  completing  the  said  contract,  under  the 
particular  circumstances  of  the  caae, .  and  which  were  known 
to  them  when  the  contract  was  made,  can  be  recovered  by  the 
defendant  in  this  action." 

The  use  of  the  word  **and"  in  the  phrase  **and  which  were 
known  to  them,"  not  only  renders  the  instruction  more  objec- 
tionable than  it  otherwise  would  have  been,  but  leaves  it  almost 
meaningless.  The  instruction  sought  to  state  an  abstract  prop- 
osition of  law,  which  ought  not  to  have  been  given  to  the  jury 
in  this  instance  even  if  correct  (Blashfield  on  Instructions  to 
Juries,  sec.  92.)  But  the  instruction  is  not  a  correct  statement 
of  the  principle.  Doubtless,  what  the  court  meant  to  say  was, 
that  only  those  damages  which  were  the  natural  and  probable 
result  of  delay  in  the  completion  of  the  contracts — that  is,  those 
damages  which  the  parties  could  reasonably  have  anticipated, 
as  the  effects  of  the  delay  in  completing  the  contracts,  under 
the  particular  circumstances  of  the  case  which  were  known  to 
them  when  the  contracts  were  made— could  be  recovered  by  the 
defendant  on  his  counterclaim.  As  thus  stated,  the  relative 
pronoun  ** which"  has  for  its  antecedent  the  word  ** circum- 
stances," while  in  the  instruction  given,  its  antecedent  is  ''dam- 
ages." The  principle  is  clearly  stated  by  the  circuit  court  of 
appeals  of  the  eighth  circuit,  in  Central  Trust  Co.  v.  Clark,  92 
Fed.,  at  page  297,  as  follows:  ''Those  damages  which  are  the 
natural  and  probable  result  of  a  breach  of  a  contract,  those 
which  the  parties  may  reasonably  anticipate  as  the  effect  of  the 
breach  under  the  particular  circumstances  of  the  case  which 
are  known  to  them  when  the  contract  is  made,  and  those  only, 
may  be  recovered  in  action  upon  a  contract.  {Bocke feller  v. 
Merritt,  76  Fed.  909,  918,  22  C.  C.  A.  608,  617,  35  L.  K.  A.  633, 
and  40  U.  S.  App.  666,  680,  and  cases  there  cited.)  " 

It  is  not  difficult  to  understand  how  the  parties  to  a  contract 
may  know  and  appreciate  the  particular  circumstances  under 
which  the  contract  is  made;  but  it  is  not  easy  to  understand 
how  they  may  know  at  the  time  of  making  a  contract  what  dam- 
ages will  result  from  its  breach.     They  may  know  what  tho 
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natural  and  probable  results  of  a  breach  will  be,  or  they  may 
reasonably  anticipate  what  the  effects  of  such  a  breach  will  be; 
but  to  limit  the  defendant  in  this  instance  to  recovery  for  only 
such  damages  as  the  parties  at  the  time  they  made  the  contract 
actually  knew  would  flow  from  its  breach,  amounts- to  a  denial  of 
recovery  altogether  if  the  jury  understood  and  applied  the  in- 
struction; for  it  was  not  shown  that  the  parties  knew,  when 
making  the  contract,  that  any  particular  damages  would  flow 
from  its  breach.  Under  the  theory  of  this  instruction  there  was 
not  anything  for  the  jury  to  pass  upon. 

10.  Instruction  No.  10  is  as  follows:  "The  jury  are  further  in- 
structed that,  in  the  absence  of  proof  of  knowledge  by  the  Wolff 
&  Zwicker  Iron  Works  at  the  time  the  contract  was  made,  of 
special  circumstances  which  made  other  damages  for  the  delay 
the  natural  and  probable  effect  thereof,  such  damages  only  as 
were  implied  by  the  contract  itself,  and  such  as  would  naturally 
follow  from  its  breach,  in  the  usual  course  of  things,  or  would 
reasonably  be  anticipated  by  the  parties  thereto,  can  be  recov- 
ered by  the  defendant  in  this  action."  This  instruction  was 
erroneous  as  not  applicable.  So  far  as  contracts  *'A"  and  **B" 
are  concerned,  the  defendant  does  not  claim  any  damages  other 
than  those  which  were  the  natural  and  probable  result  of  the 
breach  of  the  contracts  and  which  the  parties  could  reasonably 
anticipate  as  a  result  of  such  breach  under  the  circumstances 
known  to  them  at  the  time  the  contracts  were  made. 

11.  Instruction  No.  11  is  as  follows:  *'You  are  further  in- 
structed that  proof  of  knowledge  by  the  Wolff  &  Zwicker  Iron 
Works,  at  the  time  of  the  making  of  the  contract,  of  special 
circmnstances  which  formed  the  basis  of  any  damages  for  the 
delay  claimed  by  the  defendant,  is  essential  in  order  to  enable 
the  said  defendant  to  recover  the  said  damages  for  said  delay; 
and,  unless  you  find  from  a  preponderance  of  all  the  evidence 
that  such  knowledge  has  been  shown,  the  defendant  is  not  en- 
titled to  recover  any  damages  therefor."  The  error  in  this  in- 
struction is  in  the  use  of  the  word  * 'special"  before  the  word 
** circumstances."    The  jury  must  have  been  led  to  the  con- 
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elusion  that  there  were  some  special  circumstances  surrounding 
the  making  of  these  contracts  upon  which  the  defendant  relied 
as  a  basis  for  his  right  to  recover  damages  for  the  breach.  Such 
an  instruction  would  only  have  been  appropriate  in  the  event 
the  defendant  had  alleged  facts  showing  special  circumstances 
surrounding  the  making  of  the  contracts,  which  special  circum- 
stances made  damages,  other  than  those  which  naturally  flowed 
from  the  breach,  the  natural  and  probable  consequence  of  such 
breach.  As  such  a  state  of  facts  is  not  shown  by  defendant's 
counterclaim,  this  instruction  was  npt  applicable,  and  it  was 
error  to  give  it.  While  instructions  Nos.  10  and  11  are  correct 
as  abstract  propositions  of  law,  and  appear  to  have  been  taken 
from  the  opinion  in  Central  Trust  Co.  v.  Clark,  above,  they  are 
not  applicable  to  the  issues  made  in  this  case. 

So  long  as  this  case  must  be  remanded  for  a  new  trial,  we 
have  deemed  it  inappropriate  to  discuss  the  sufficiency  of  the 
evidence  to  sustain  the  verdict  returned. 

The  judgment  and  order  of  the  district  court  are  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 
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STATE  EX  REL.  CHAPIN  et  al.,  Relators,  v.  DISTRICT 
COURT  OP  THE  SECOND  JUDICIAL  DISTRICT  bt 
AL.,  Respondents. 

(No.  2,417.) 

(Sabmitted  March  12,  1907.    Decided  Marcb  14,  1907.) 

(89  Pac.  62.) 

Administrators — Discovery    of    Assets — Prohibition — Petition — 
Sufficieiicy, 

1.  Held,  on  application  for  writ  of  prohibition,  that  the  district  court 
erred  in  issuing  a  citation  to  certain  persons,  in  pursuance  of  a  peti- 
tion, filed  by  an  administrator  under  section  2571  of  the  Code  of  Civil 
Procedure,  requiring  such  persons  to  appear  and  be  examined  under 
oath  as  to  the  knowledge  thej  possessed  touching  the  title  to  dece- 
dent's property  interests,  and  to  bring  all  deeds,  memoranda  and  booka 
bearing  on  the  matter — which  petition  was  fatally  defective  in  failing 
to  allege  that  any  one  of  the  persons  cited  had  in  his  possession-,  or  had 
knowledge  of,  any  deeds  or  papers  containing  evidences  of  the  right, 
title  or  interest  of  the  decedent  to  the  property  described  in  the  peti- 
tion. 

(318) 
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Original  application  for  writ  of  prohibition  by  the  state,  on 
the  relation  of  B.  P.  Chapin  and  others,  to  review  the  action  of 
the  district  court  of  the  second  judicial  district  and  Honorable 
Michael  Donlan/  a  judge  thereof,  in  issuing  a  citation  to  relators 
to  appear  and  be  examined  in  a  probate  proceeding.  Peremp- 
tory writ  issued. 

Messrs.  McBride  dk  McBride,  for  Relators. 

Mr.  Charles  O'Donnell,  for  Respondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Petition  for  writ  of  prohibition.  On  February  12,  1907. 
Charles  O'Donnell,  as  administrator  of  the  estate  of  Peter  Con- 
way, deceased,  filed  in  the  district  court  of  Silver  Bow  county 
his  petition,  wherein  he  set  forth,  in  substance,  that  at  the  time 
of  Peter  Conway's  death  he  was  indebted  to  the  State  Savings 
Bank  of  Butte;  that  as  security  for  such  indebtedness  Conway 
had  in  his  lifetime  given  certain  mortgages  and  deeded  certain 
real  property  to  the  bank;  that  the  administrator  had  since 
paid  all  of  said  indebtedness  and  had  received  a  reconveyance 
of  a  part  of  said  realty,  but  that  the  bank  had  refused  to  recon- 
vey  the  balance.  The  petition  concluded  as  follows:  ''That  the 
following  named  persons  have  some  knowledge  relating  to  the 
'  title  to  these  interests  in  the  said  properties,  and  said  adminis- 
trator asks  that  this  court  make  an  order  citing  the  following 
named  persons  to  appear  before  said  court  at  a  time  and  place 
where  they  may  be,  under  sections  2571  and  2572,  title  12,  chap- 
ter 4,  article  2,  Code  of  Civil  Procedure,  examined  under  oath, 
and  that  they  be  required  to  bring  all  title  deeds,  books,  memo- 
randa, and  entries  in  books  in  relation  to  all  matters  alleged 
in  said  complaint :  G  W.  Stapleton,  T.  M.  Hodgens,  A.  H.  Bar- 
rett, E.  D.  Levitte,  S.  V.  Kemper,  J,  O.  Hodgens,  E.  P.  Chapin, 
Charles  R.  Leonard,  F.   A.    Heinze,    M.    S.    Largey,    Edward 
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Hickey,  B.  B.  Nuckolls,  F.  W.  Holmes,  William  D.  Thornton, 
Boy  S.  Alley,  Arthur  C.  Carson." 

IJpon  this  petition  the  district  court  of  Silver  Bow  county, 
by  an  order  signed  by  the  Honorable  Michael  Donlan,  one  of  the 
judges  thereof,  required  the  relators  to  appear  and  be  exam- 
ined under  oath  in  said  matter,  and  to  bring  with  them  to  the 
court  all  title  deeds,  books,  memoranda  and  entries  in  books  in 
relation  to  said  matter.  On  February  21st  the  relators  filed  a 
motion  to  quash  said  order  and  citation,  which  motion  was  de- 
nied. The  matter  is  presented  to  this  court  by  petition  for  a 
writ  of  prohibition. 

Section  2571  of  the  Code  of  Civil  Procedure,  upon  which  the 
petitioner  O'Donnell  relies,  is  as  follows:  **If  any  executor  or 
administrator,  or  any  person  interested  in  the  estate  of  a  de- 
cedent, complains  to  the  court  or  judge,  on  oath,  that  any  per- 
son is  suspected  to  have  concealed,  embezzled,  smuggled,  con- 
veyed away,  or  disposed  of  any  moneys,  goods  or  chattels  of  the 
decedent,  or  has  in  his  possession  or  knowledge  any  deeds,  con- 
veyances, bonds,  contracts,  or  other  writings  which  contain  evi- 
dences of  or  tend  to  disclose  the  right,  title,  interest  or  claim  of 
the  decedent  to  any  real  or  personal  estate,  or  any  claim  or  de- 
mand, or  any  lost  will,  the  said  court  or  judge  may  cite  such 
person  to  appear  before  such  court,  and  may  examine  him  on 
oath  upon  the  matter  of  such  complaint.  If  such  person  is  not 
in  the  county  where  such  decedent  dies,  or  where  letters  have 
been  granted,  he  may  be  cited  and  examined  either  before  the 
district  court  or  judge  of  the  county  where  he  is  found,  or  before 
the  district  court  or  judge  of  the  county  where  the  decedent  dies, 
or  where  letters  have  been  granted.  But  if  he  appears  and  is 
found  innocent,  his  necessary  expenses  must  be  allowed  him  out 
of  the  estate." 

The  petition  presented  to  the  district  court  of  Silver  Bow 
county  is  fatally  defective,  in  that  it  fails  to  allege  that  any  one 
of  these  relators  has  in  his  possession  or  has  knowledge  of  any 
deeds,  conveyances,  bonds,  contracts,  or  other  writings  which 
contain  evidences  of,  or  tend  to  disclose,  the  right,  title,  interest, 
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or  claim  of  the  decedent,  Conway,  to  any  part  of  the  real  es- 
tate described  therein.  Without  inquiring  into  the  full  mean- 
ing and  scope  of  the  statute,  it  is  suflBcient  to  say  that  a  specific 
allegation  to  this  effect  is  necessary  in  order  to  set  the  machin- 
ery of  the  district  court  in  operation. 

The  court  erred  in  issuing  the  citation  upon  an  insufficient 
petition.  It  is  therefore  ordered  that  a  peremptory  writ  of  pro- 
hibition issue. 

Writ  issued, 

Mr.  Chief  Justice  Brantlt  and  Mb.  Justice  Hollowat 
concur. 
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STATE,  Relator,  v.  DISTRICT  COURT  OF  THE  THIRD 
JUDICIAL  DISTRICT  et  al.,  Respondents. 

(No.  2,416.) 

(Submitted  March  11,  1907.    Decided  March  16,  1907.) 

(89  Pac.  63.) 

Criminal    Law — Assault — When    Misdemeanor — Verdict — Sen- 
tence— Habeas  Corpus — Jurisdiction — District  Courts. 

Criminal  Law — Asaault — Verdict — Sentence. 

1.  In  the  absence  of  a  finding  in  the  verdict  that  defendant,  charged 
with  assault  with  caustic  chemicals  and  corrosive  acids,  under  section 
403  of  the  Penal  Code,  committed  the  crime  willfully  or  maliciously  or 
with  the  intent  to  injure  the  flesh  or  disfigure  the  body  of  the  person 
assaulted,  it  did  not  support  a  judgment  of  conviction  for  a  felony,  but 
found  him  guilty  of  assault  in  the  third  degree  only,  as  defined  in  sec- 
tion 402  of  the  same  Code,  which  is  a  misdemeanor  and  punishable  b^ 
a  fine  or  imprisonment  in  the  county  jail,  or  both. 

Same— Appeal—i^a&ea*  Corpus, 

2.  The  fact  that  oqe,  incarcerated  in  the  state  prison  pursuant  to  a 
sentence  for  the  commission  of  a  'crime,  has  a  plain  remedy  at  law  by 
way  of  appeal  does  not  preclude  him  from  having  the  legality  of  his 
imprisonment  inquired  into  on  habeas  corpus, 

Mont.,  Vol.  35—21 
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Same — Eaheas  Corpus — Jurisdiction — Supervieorj  Control. 

3.  Meld,  on  application  for  writ  of  supervisory  control,  that  in  order 
for  a  judgment  in  a  criminal  case  to  be  proof  against  collateral  at- 
tack by  MLheas  corpus  proceedings,  the  court  which  rendered  it  must 
have  had  jurisdiction  not  only  of  the  person  and  of  the  subject  matter^ 
but  must  also  have  been  clothed  with  power  to  render  the  particular 
.  judgment  which  it  did  pronounce;  and  where  the  court  imposed  a 
sentence  for  a  term  in  the  state  prison  for  a  crime  which  constituted 
a  misdemeanor,  its  judgment  was  void  and  the  prisoner  was  properly 
discharged  on  habeas  corpus. 

Original  application  for  writ  of  supervisory  control  by  the 
state  to  review  the  action  of  the  district  court  of  Deer  Lodge 
county,  and  of  Honorable  George  B.  Winston,  Judge,  in  order- 
ing the  discharge  of  Andrew  Fairgraives  from  confinement  in 
the  state  prison  on  habeas  corpus  proceedings.  Proceedings  dis- 
missed. 

Mr.  Albert  J.  Galen,  Attorney  General,  and  Mr,  E.  M,  Rally 
Assistant  Attorney  General,  for  Relator. 

Messrs,  Maury  &  Hogevoll,  for  Respondents. 

MR.  JUSTICE  HOLLO  WAY  delivered  the  opinion  of  the 
court. 

On  October  13,  1905,  an  information  was  filed  in  the  district 
court  of  Silver  Bow  county  charging  Andrew  Fairgraives  with 
the  crime  of  assault  as  defined  in  section  403  of  the  Penal  Code, 
which  reads  as  follows:  ** Every  person  who  willfully  and  mali- 
ciofisly  places  or  throws,  or  causes  to  be  placed  or  thrown  upon 
the  person  of  another,  any  vitriol,  corrosive  acid,  or  caustic 
chemical  of  any  nature,  with  the  intent  to  injure  the  flesh  or 
disfigure  the  body  of  such  person,  is  punishable  by  imprison- 
ment in  the  state  prison  not  less  than  one  nor  more  than  four- 
teen years." 

Upon  the  trial  the  jury  returned  the  following  verdict:  **We> 
the  jury  in  the  above-entitled  action,  find  the  defendant,  Andrew 
Fairgraives,  guilty  of  the  crime  of  assault  with  corrosive  acids- 
and  caustic  chemicals,  and  leave  his  punishment  to  be  fixed  by 
the  court."    The  court  thereupon  rendered  its  judgment  that 
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Pairgraives  be  punished  by  imprisonment  in  the  penitentiary 
for  the  period  of  fourteen  years,  and  he  was  thereupon  delivered 
into  the  custody  of  the  prison  contractors  at  Deer  Lodp:e  and 
confined  in  the  penitentiary.  A  petition  for  writ  of  habeas 
corpus  on  his  behalf  was  then  presented  to  the  district  court  of 
the  third  judicial  district  in  and  for  Deer  Lodge  county.  The 
writ  issued,  and  upon  the  return  and  a  hearing,  Pairgraives  wai 
discharged  from  the  custody  of  the  prison  contractors  and  re- 
manded to  the  custody  of  the  sheriff  of  Silver  Bow  county,  to 
be  sentenced  as  for  a  misdemeanor.  The  attorney  general  then 
made  appjication  to  this  court  for  writ  of  supervisory  control 
to  review  the  action  of  the  district  court  of  Deer  Lodge  county. 
An  order  to  show  cause  was  issued,  and  upon  the  return  a  de- 
murrer was  interposed  to  the  petition,  and  upon  these  pleadings 
the  matter  was  submitted  for  decision. 

The  ground  upon  which  Pairgraives  urged  his  release  from 
the  penitentiary  is  that,  although  he  was  charged  with  the  com- 
mission of  a  felony,  he  was  convicted  only  of  a  misdemeanor.  It 
is  to  be  observed  that  it  is  not  every  assault  with  vitriol,  caustic 
acids,  or  corrosive  chemicals,  which  is  designated  a  felony  by 
section  403  above,  but  only  such  an  assault  as  is  made  willfully,, 
maliciously,  and  with  the  intent  to  injure  the  flesh  or  disfigure 
the  body  of  the  person  assaulted.  The  willfulness,  malice  and 
intent  to  injure  are  necessary  requisites  in  order  to  constitute 
the  assault  a  felony.  The  verdict  finds  the  defendant  guilty  of 
an  assault  with  corrosive  acids  and  caustic  chemicals.  It  wholly 
fails  to  find  that  the  assault  was  committed  willfully  or  mali- 
ciously, or  with  the  intent  to  injure  the  flesh  or  disfigure  the  body 
of  the  person  assaulted.  It  is  therefore  clear  that  the  jury  did 
not  find  Pairgraives  guilty  of  a  felony,  because  they  failed  to 
find  the  elements  necessary  to  constitute  a  felony. 

The  case  of  State  v.  Eschhach,  13  Mont.  399,  34  Pac.  179,  is 
parallel  with  this  case  in  the  district  court.  Eschbach  was 
charged  with  the  crime  of  assault  with  a  deadly  weapon,  instru- 
ment, or  other  thing,  with  an  intent  to  inflict  upon  the  person  of 
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another  a  bodily  injury,  where  no  considerable  provocation  ap- 
pears or  where  the  circumstances  of  the  assault  show  an  aban- 
doned and  malignant  heart.  Such  a  crime  was  defined  by  section 
60,  Fourth  Division,  Compiled  Statutes  of  1887,  in  force  at  the 
time  the  information  in  that  case  was  filed.  The  jury  returned 
a  verdict  finding  the  defendant  guilty  *'of  an  assault  with  a 
deadly  weapon."  Upon  appeal  this  court  said  that  there  were 
five  distinct  elements  in  the  offense  defined  in  section  60  above; 
that  the  jury  had  found  but  two  of  those  elements ;  and,  having 
omitted  to  find  the  other  elements  necessary  to  constitute  the 
crime  defined,  the  verdict  simply  found  defendant  guilty  of  an 
assault  as  defined  in  section  58  of  the  same  Division  of  the  Com- 
piled Statutes,  which  was  a  misdemeanor.  The  decision  in  that 
case  is  determinative  of  the  fact  that  by  the  verdict  returned  in 
this  instance  Fairgraives  was  found  guilty  of  assault  in  the  third 
degree,  as  defined  in  section  402  of  the  Penal  Code,  and  the 
maximum  punishment  which  the  court  could  lawfully  inflict 
was  a  fine  of  $500,  or  imprisonment  in  the  county  jail  for  sii 
months,  or  both.  (See,  also,  State  v.  Snider,  32  Wash.  299,  73 
Pac.  355,  and  cases  cited.)  That  the  district  court  did  not  have 
power  or  authority  to  sentence  Fairgraives  to  a  term  of  impris- 
onment in  the  penitentiary  for  an  assault  in  the  third  degree  is 
too  plain  to  require  argument.  The  mere  statement  of  the  prop- 
osition is  a  sufficient  demonstration  of  its  accuracy. 

In  a  case  of  this  character,  where  a  final  judgment  has  been 
rendered,  it  must  be  conceded  that  the  writ  of  habeas  corpus  is 
not  designed  to  fulfill  the  functions  of  an  appeal.  It  is  not 
intended  to  bring  up  for  review  mere  errors  or  irregularities, 
relating  to  substantive  rights  or  matters  of  procedure,  committed 
by  the  trial  court.  Its  only  office  is  to  challenge  the  jurisdiction 
of  that  court.  (21  Cyc.  285,  294.)  But  the  fact  that  the  peti- 
tioner has  a  plain  remedy  at  law  by  way  of  appeal  is  not  even  an 
argument  against  the  issuance  of  the  writ.  In  Re  Downey,  31 
Mont.  441,  78  Pac.  772,  this  court  said:  "The  appealable  or  non- 
appealable character  of  the  order  is  not  determinative  of  the 
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question  whether  the  writ  will  issue.  As  we  have  already  said, 
a  solution  of  this  question  rests  upon  an  answer  to  the  inquiry 
whether  the  order  or  judgment  complained  of  is  void,  so  as  to 
be  open  to  collateral  attack.**  When  the  jurisdiction  of  the  dis- 
trict court  of  Silver  Bow  county  was  attacked  by  the  applicant 
for  the  writ  of  habeas  corpus,  the  only  inquiry  which  the  district 
court  of  Deer  Lodge  county  was  called  upon  to  make  was  this: 
Is  the  judgment  which  sentenced  this  petitioner  to  serve  a  term 
in  the  penitentiary  open  to  collateral  attack  T 

While  there  is  some  conflict  between  the  early  and  later  de- 
cisions as  to  the  scope  of  the  meaning  of  the  term  "jurisdiction" 
as  applied  to  a  case  of  this  character,  the  decided  weight  of  au- 
thority now  supports  the  view  that,  in  order  for  the  judgment 
to  be  proof  against  an  attack  made  by  habeas  corpus  proceedings, 
the  court  rendering  it  must  have  had  jurisdiction  of  the  person 
and  of  the  subject  matter,  and,  in  addition  thereto,  must  have 
possessed  the  power  or  authority  to  render  the  particular  judg- 
ment which  it  did  pronounce ;  and  the  absence  of  any  one  of  these 
factors  renders  the  judgment  void,  and,  consequently,  open  to 
collateral  attack.  (Brown  on  Jurisdiction,  sec.  110;  1  Black  on 
'Judgments,  sec.  258;  In  re  Qarvey,  7  Colo.  384,  49  Am.  Rep.  358, 
3  Pac.  903;  Ex  parte  Cox,  3  Idaho,  530,  95  Am.  St.  Rep.  29,  32 
Pac.  197 ;  Ex  parte  Bulger,  60  Cal.  438 ;  People  ex  rel  Tweed  v. 
Liscomb,  60  N.  Y.  559,  19  Am.  Rep.  211;  Ex  parte  Lange,  18 
Wall.  163,  21  L.  Ed  872;  Ex  parte  Reed,  100  U.  S.  13,  25  L. 
Ed.  538;  Ex  parte  Yarbrough,  110  U.  S.  651,  4  Sup.  Ct.  152,  28 
L.  Ed.  274;  In  re  Bonner,  151  U.  S.  242,  14  Sup.  Ct.  323,  38  L. 
Ed.  149;  21  Cyc.  296,  and  cases  cited.) 

In  reaching  its  conclusion  that  jurisdiction  to  render  the  par- 
ticular judgment  is  as  essential  as  jurisdiction  of  the  person  or 
subject  matter,  the  supreme  court  of  the  United  States,  in  Ex 
parte  Lange,  above,  in  illustrating  its  position,  said:  **It  is  no 
answer  to  this  to  say  that  the  court  had  jurisdiction  of  the  per- 
son of  the  prisoner  and  of  the  offense  under  the  statute.  It  by 
no  means  follows  that  these  two  facts  make  valid,  however  er- 
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roneous  it  may  be,  any  judgment  the  court  may  render  in  such 
case.  If  a  justice  of  the  peace,  having  jurisdiction  to  fine  for  a 
misdemeanor  and  with  the  party  charged  properly  before  him, 
should  render  a  judgment  that  he  be  hung,  it  would  simply  be 
void.  Why  voidT  Because  he  had  no  power  to  render  such 
a  judgment.  So,  if  a  court  of  general  jurisdiction,  on  an  in- 
dictment for  libel,  render  a  judgment  of  death  or  confisca- 
tion of  property,  it  would,  for  the  same  reason,  be  void.  Or  if, 
on  an  indictment  for  treason,  the  court  should  render  a  judg- 
ment of  attaint,  whereby  the  heirs  of  the  criminal  could  not 
inherit  his  property,  which  should  by  the  judgment  of  the  court 
be  confiscated  to  the  state,  it  would  be  void  as  to  the  attainder* 
because  in  excess  of  the  authority  of  the  court  and  forbidden  by 
the  Constitution. ' ' 

While  the  supreme  court  of  the  United  States,  in  Re  Eckart, 
166  U.  S.  481,  17  Sup.  Ct.  638,  41  L.  Ed.  1085,  does  not  an- 
nounce any  contrary  conclusion,  we  confess  ourselves  unable  to 
reconcile  some  of  the  matters  stated  in  that  opinion  with  the 
decisions  in  the  cases  cited  above. 

Since  the  district  court  of  Silver  Bow  county  had  no  power 
or  authority  to  impose  a  sentence  of  imprisonment  in  the  peni- 
tentiary upon  Fairgraives  for  a  misdemeanor,  its  judgment  was 
simply  void,  and  Fairgraives  was  entitled  to  be  discharged  from 
the  custody  of  the  prison  contractors  upon  habe<is  corpus;  for 
the  defect  was  one  of  jurisdiction.  The  district  court,  in  sen- 
tencing him  to  such  imprisonment,  clearly  exceeded  its  juris- 
diction, and  in  discharging  him  from  the  custody  of  the  prison 
contractors  the  district  court  of  Deer  Lodge  county  was  clearly 
acting  within  the  authority  granted  by  section  2754  of  the 
Penal  Code,  which,  among  other  things,  provides:  "If  it 
appears  on  the  return  of  the  writ  that  the  prisoner  is  in  cus- 
tody by  virtue  of  process  from  any  court  of  this  state,  or  judge 
or  ofl5cer  thereof,  such  prisoner  may  be  discharged  in  any  of  the 
following  cases,  subject  to  the  restriction  of  the  last  section :  (1) 
When  the  jurisdictiin  of  such  court  or  officer  has  been  exceeded. 
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The  demurrer  to  the  petition  is  sustained,  the  order  to  show 
cause  is  quashed,  a  writ  of  supervisory  control  is  denied,  and  the 
proceedings  are  dismissed. 

Dismissed. 

Mb.  Chief  Justice  Bbantly  and  Mr.  Justice  Smith  concur. 


BUTTE  CONSOLIDATED  MINING  COMPANY,  Respondent,     J|      || 
V.  BARKER,  Jr.,  Appellant. 


(No.  2,392.) 

(Submitted  March  14,  1907.     Decided  March  21,  1907.) 

(89  Pac.  302.) 

Mines — Adverse     Suits — Location — Declaratory     Statements — 
Development  Work — Evidence — Order  of  Proof — Equity. 

Mines; — Adverse  Suits — Location — ^Development  Work — Insufficiency. 

1.  In  an  adverse  suit  to  a  quartz  lode  mining  claim  it  ap- 
peared that  defendant  had  posted  his  notice  of  location  on  the 
surface  of  the  claim  and  marked  the  boundaries,  but  that  the 
only  development  was  a  crosscut,  made  at  a  depth  of  one 
hundred  and  thirty:two  feet  from  the  surface,  running  from  a 
shaft  on  an  adjoining  patented  claim.  The  only  means  of  reaching 
the  crosscut  was  down  this  shaft.  He  testified  that  he  made 
discovery  in  the  crosscut,  but  whether  he  had  done  or  caused  to  be 
done  any  development  work  himself  was  not  made  apparent.  Held, 
that  the  showing  made  did  not  meet  the  requirements  of  sections  3611 
and  3612  of  the  Political  Code,  relative  to  the  development  work  which 
the  locator  must  do  on  the  claim  in  order  to  manifest  his  intention  to 
claim  the  ground  embraced  within  his  boundaries  in  good  faith,  and 
that  therefore  hb  declaratory  statement  was  properly  excluded  from 
evidence. 

Same — Location — Statutory  Requirements — Power  of  Legislature. 

2.  The  legislature  may,  in  addition  to  the  acts  required  by  the  fed- 
eral statutes,  rightfully  exact  of  the  locator  of  a  quartz  lode  mining 
claim  the  doing  of  the  necessary  development  work,  prescribed  in  sec- 
tion 3611  of  the  Political  Code,  and  the  filing  for  record  of  the  declar 
atory  statement,  which  must  contain,  inter  alia,  the  dimensions  and 
location  of  the  discovezy  shaft,  or  its  equivalent,  sunk  upon  the  claim. 
(See,  also,  opinion  on  rehearing,  post,  p.  339.) 

Same — Location — Development  Work — ^Where  to  be  Made. 

3.  The  only  way  the  locator  of  a  quartz  lode  mining  claim  can  mani- 
fest his  intention  to  claim  the  ground  embraced  within  his  bbundaries^ 
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in  good  faith  under  the  mining  laws,  is  by  means  either  of  a  diseov- 
erj  shaft  or  a  crosscut  sunk  or  made  from  an  opening  upon  the  claim 
sought  to  be  located,  and  not  upon  ground  over  which  he  has  not  com- 
plete control  as  a  matter  of  right,  or  from  which  he  may  be  excluded 
at  any  time  at  the  option  of  another.  (See,  also,  opinion  on  rehear- 
ing, post,  p.  339.) 
Same — ^Declaratory  Statement — Evidence — Order  of  Proof. 

4.  Where,  in  an  adverse  suit  to  a  mining  claim,  the  court  permitted 
a  declaratory  statement  to  be  introduced  in  evidence  before  any  tea- 
timony  had  been  given  showing  the  necessary  steps  to  be  taken  before 
the  statement  could  be  filed  for  record,  had  in  fact  been  taken  by  the 
locator  of  the  claim,  and  subsequently  such  necessary  proof  was  made, 
its  action  in  admitting  the  statement  out  of  its  order  was  without 
prejudice. 

Trial — Order  of  Proof — ^District  Courts — ^Discretion. 

5.  The  order  in  which  proof  may  be  admitted  is  a  matter  largely  in 
the  discretion  of  the  trial  court,  subject  to  review  only  for  abuse  of 
such  discretion. 

Mines — Declaratory   Statements — Amendments — Relate  Back   to   Originals. 

6.  An  amended  declaratory  statement,  the  purpose  of  which  is  to 
cure  defects  in  the  original,  and  so  to  put  the  locator,  in  the  absence 
of  any  intervening  rights,  in  the  same  position  he  would  have  occu- 
pied had  no  such  defects  occurred  (Laws  1901,  p.  56),  relates  back 
to  the  date  of  the  original  location,  by  virtue  of  the  locator's  discov- 
ery, his  prior  possession,  the  posting  of  the  notice,  the  marking  of  the 
boundaries,  the  doing  of  the  necessary  development  work,  and  the  at- 
tempted compliance  with  the  law  relating  to  the  filing  of  the  declara- 
tory statement  for  record. 

Same — Evidence — Amended    Declaratory    Statements — Complaint — Amend- 
ment— ^After  Commencement  of  Trial. 

7.  In  view  of  the  fact  that  an  amended  declaratory  statement  is  not 
evidence  of  any  newly  acquired  right,  but  relates  back  to  a  right 
initiated  prior  to  its  filing,  and  the  further  fact  that  defendant  in  an 
adverse  suit  to  a  mining  claim  was,  by  a  ruling  of  the  district  court 
excluding  his  evidence,  declared  not  to  have  any  right  in  the  ground 
in  controversy  for  failure  to  show  that  he  had  done  or  caused  to  be 
done  the  necessary  development  work,  the  admissibility  in  evidence  of 
such  a  statement  was  not  affected  by  the  fact  that  it  was  filed  after 
the  trial  had  commenced ;  nor  was  it  error  to  permit  plaintiff  to  amend 
its  complaint  to  show  its  filing. 

Same — ^Declaratory  Statement — Amendment  in  Name. 

8.  The  name  given  to  a  quartz  lode  mining  claim  in  the  original 
declaratory  statement  was  "Annex."  Subsequently,  and  after  the 
trial  in  an  adverse  suit  to  the  claim  had  commenced,  an  amended 
statement  was  permitted  to  be  filed,  the  amendment  consisting  in  the 
addition  of  the  word  "Plumber"  to  the  first  name.  The  ground  em- 
braced in  both  was  the  same,  and  the  amended  statement  specifically 
declared  that  it  was  intended  as  an  amendment  of  the  "Annex"  state- 
ment. Held,  that  the  aflixing  of  the  word  "Plumber"  to  the  name 
originally  given  to  the  claim  did  not  invalidate  the  amended  state- 
ment, since  the  ground  embraced  in,  and  not  the  name  of,  the  claim 
is  the  factor  in  such  controversies,  and  no  one  could  have  been  deceived 
by  the  change  of  name. 

llines — Adverse  Suits^Equity — Jury  Trial. 

9.  An  adverse  suit  to  a  mining  claim  is,  in  effect,  a  suit  in  equity 
ia  which  the  parties  are  not,  as  a  matter  of  right,  entitled  to  a  trial 
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hj  jarjf  anjd,  tkenfon,  error  maj  not  be  predicated  upon  the  action 
of  the  trial  court,  after  it  had  ordered  all  evidence  offered  bj  de- 
fendant stricken  out,  in  discharging  the  jury  and  making  findings  of 
fact  and  conclusions  of  law  in  favor  of  plaintiff. 

Appeal  from  District  Court,  Silver  Bow  County;  Jno,  B,  Mc- 
Cleman,  Judge. 

Suit  by  the  Butte  Consolidated  Mining  Company  against 
Samuel  Barker,  Jr.,  in  support  of  an  adverse  to  a  mining  claim. 
From  a  judgment  for  plaintiff  and  an  order  denying  him  a  new 
trial,  defendant  appeals.    Judgment  and  order  affirmed. 

Messrs.  Forbis  it  Evans,  for  Appellant. 

Citing  on  the  question  of  the  sufficiency  of  the  location 
notices  of  the  Annex  and  Plumber  locations :  Fleming  v.  Daly,  12 
Colo.  App.  439,  55  Pac.  946-949;  Beale  v.  Cone,  27  Colo.  473,  83 
Am.  St  Eep.  92,  62  Pac.  948-959;  Terrible  Min.  Co.  v.  Argen- 
tine Min.  Co.,  89  Fed.  583 ;  Cheeseman  v.  Shrieve,  40  Fed.  787 ; 
Copper  Globe  M.  Co.  v.  Allman,  23  Utah,  410,  64  Pac.  1019; 
Fox  V.  Meyers  (Nev.),  86  Pac.  793;  Purdum  v.  Laddin,  23  Mont. 
387,  59  Pac.  153;  Baker  v.  Butte  City  Water  Co.,  28  Mont.  222, 
104  Am.  St.  Rep.  683,  72  Pac.  617;  S.  C,  196  U.  S.  119,  25 
Sup.  Ct.  211,  49  L.  Ed.  409;  Mares  v.  Dillon,  30  Mont.  117, 
75  Pac.  963;  Dolan  v.  Passmore  (Mont),  85  Pac.  1034;  Helena 
Oold  etc.  Co.  V.  Baggaley  (Mont.),  87  Pac.  456;  Hahn  v.  James, 
29  Mont  1,  73  Pac.  965;  WUson  v.  Freeman,  29  Mont  470, 
75  Pac.  84. 

This  suit  is  a  controversy  between  the  Annex  location,  to 
sustain  which  an  adverse  was  filed,  and  the  Louise  location, 
under  which  the  application  for  patent  was  made.  No  ad- 
verse was  filed  on  behalf  of  the  Plumber  or  the  Annex-Plumber, 
and  consequently  these  locations  are  neither  of  any  avail  in 
this  or  any  other  action.  The  Plumber,  being  in  existence  when 
the  application  for  patent  was  made  and  having  failed  to  file 
an  adverse,  stands  as  waived  and  abandoned.  The  second,  the 
Annex-Plumber,  having  no  existence  at  the  time  or  during  the 
application  for  patent,  cannot  be  heard  in  this  action  to  claim 
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an  existence.  (Murray  v.  Polglase,  23  Mont.  401,  59  Pac.  439;" 
Hopkins  v.  Buite  Copper  Co.,  29  Mont.  390,  74  Pac.  1081 ;  Hel- 
ena Oold  etc.  Co.  V.  Baggaley,  supra;  Lavagnino  v.  Vhlig,  198 
U.  S.  443,  29  Sup.  Ct.  716,  49  L.  Ed.  1119;  Owillim  v.  Don- 
nellan,  115  U.  S.  45,  5  Sup.  Ct.  1110,  29  L.  Ed.  348;  Healey  v. 
Rupp  (Colo.),  86  Pac.  1015.) 

Mr.  John  J.  McHatton,  for  Respondent. 

The  Annex-Plumber  declaratory  statement  was  properly  ad- 
mitted in  evidence.  If,  as  we  contend,  the  location  of  the 
ground  was  sufficiently  established,  its  admission  in  evidence 
would  be  harmless  error.  If,  as  claimed  by  tte  appellant, 
there  was  any  imperfection  in  either  of  the  declaratory  statements 
filed  on  behalf  of  the  respondent  before  this  time,  it  was  ad- 
missible in  evidence.  The  appellant  failed  to  establish  any 
intervening  right.  It  therefore  cannot  be  heard  to  say  that  it 
was  necessary  to  plead  the  amended  declaratory  statement,  or 
that  any  error  was  committed  in  its  submission.  It  is  con- 
ceded that  the  amended  declaratory  statement  in  all  respects 
was  sufficient  upon  its  face.  That  the  appellant  cannot  com- 
plain, see  McKay  v.  McDougal,  25  Mont.  258-262,  87  Am.  St. 
Rep.  395,  64  Pac.  669;  Laws  1901,  p.  56;  Cooley's  Constitutional 
Limitations,  p.  457;  Endlich  on  Interpretation  of  Statutes,  sec. 
282 ;  Bullard  v.  Smith,  28  Mont.  387,  72  Pac.  761. 

As  to  the  purpose  and  effect  of  the  amended  declaratory  state- 
ment, see  Jordan  v.  Schuerman,  6  Ariz.  79,  53  Pac.  579;  Mor- 
rison V.  Reagan,  8  Idaho,  291,  67  Pac.  955;  Frisholm  v.  Fitzger- 
ald, 25  Colo.  290,  53  Pac.  1109 ;  Tonopah  &  S.  L.  M.  Co.  v.  Tono- 
pah  M.  Co.,  125  Fed.  389 ;  Snyder  on  Mines,  sec.  431 ;  Lindley  on 
Mines,  2d  ed.  pp.  718,  719,  sec.  397 ;  WUson  v.  Freeman,  29  Mont. 
470,  75  Pac.  84.  See,  also,  Strepy  v.  Stark,  7  Colo.  614,  5  Pac. 
Ill ;  McEvoy  V.  Hyman,  25  Fed.  600 ;  Lindley  on  Mines,  2d  ed., 
sec.  398;  Vanzant  v.  Argentine  Min.  Co.,  8  Fed.  725,  2  Mc- 
Crary,  159.  Where  the  object  is  simply  to  correct  imperfection 
and  obvious  defects,  and  there  is  no  attempt  to  include  new  ground, 
the  amended  certificate  has  been  held  to  date  back  to  the  original. 
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in  spite  of  intervening  rights.  (Lindley  on  Mines,  2d  ed.,  sec. 
398,  p.  719;  Craig  v.  Thompson,  10  Colo.  517,  16  Pac.  24;  Fris- 
holm  V.  Fitzgerald,  25  Colo.  290,  53  Pac.  1109 ;  Jordan  v.  Scheur- 
man,  6  Ariz.  79,  53  Paxj.  579 ;  Morrison  ▼.  Reagan,  8  Idaho,  291 , 
67  Pac.  955;  Shreve  v.  Copper  Bell  Min.  Co.,  11  Mont.  309,  28 
Pac.  315;  Largey  v.  Bartlett,  18  Mont.  265,  44  Pac.  962;  Wetz- 
stein  ▼.  Largey,  27  Mont.  212,  70  Pac.  717.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court 

In  1900  Samuel  Barker,  Jr.,  made  application  to  the  United 
States  land  office  at  Helena  for  a  patent  to  the  Louise  lode 
mining  claim.  Within  the  sixty-day  period  of  publication,  the 
Butte  Consolidated  Mining  Company  filed  its  adverse,  claim- 
ing a  portion  of  the  ground  embraced  within  the  Louise  claim 
by  virtue  of  its  location  of  the  Annex  lode  mining  claim.  The 
adverse  claim  was  allowed,  and  this  action  was  brought  within 
thirty  days  thereafter,  The  complaint  is  in  the  usual  form  of 
an  action  to  quiet  title. 

The  answer  puts  in  issue  the  allegations  touching  the  valid- 
ity of  the  Annex  location  and  the  invalidity  of  the  Louise  lo- 
cation, and  by  way  of  affirmative  defense  sets  forth  the  facts 
touching  the  location  of  the  Louise  claim,  and  prays  that  the 
defendant's  title  be  quieted  to  the  ground  in  controversy.  The 
affirmative  allegations  are  put  in  issue  by  reply. 

Upon  the  trial  the  plaintiff  offered  in  evidence  the  declaratory 
statement  of  the  Annex  claim,  to  which  objection  was  made,  but 
the  objection  was  overruled.  Defendant  offered  testimony  in 
his  own  behalf,  which  tended  to  show  that  he  made  discovery  of 
mineral-bearing  rock  in  place  at  the  end  of  a  crosscut,  one  hun- 
dred and  two  feet  in  length,  which  crosscut  extended  from  a 
shaft  on  the  Bully  Boy  claim  into  the  territory  embraced  with- 
in the  boundaries  of  the  Louise  claim.  This  testimony  further 
tended  to  show  the  posting  of  a  notice  of  location  on  the  sur- 
face immediately  over  the  point  of  discovery,  the  marking  of 
the  boundaries  of  the  Louise  claim,  and  the  filing  for  record 
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of  a  declaratory  statement.  Defendant  thereupon  offered  in 
evidence  his  declaratory  statement,  but,  upon  objection,  it  was 
excluded,  and  then,  on  motion  of  counsel  for  plaintiff,  all 
of  defendant's  testimony  was  stricken  out.  The  court  permit- 
ted the  plaintiff  to  file  an  amendment  to  its  complaint  showing 
the  filing  of  an  amended  declaratory  statement  for  the  same 
ground  as  the  Annex,  but  designated  "Amended  Declaratory 
Statement  of  the  Annex-Plumber  Lode  Mining  Claim,"  and  to  re- 
open its  case  and  to  introduce  in  evidence  such  declaratory 
statement,  and  also  the  declaratory  statement  of  the  Plumber 
lode  mining  claim.  The  court  discharged  the  jury  and  made 
findings  of  fact  and  conclusions  of  law  in  favor  of  the  plaintiff, 
and  rendered  a  decree  adjudging  it  to  be  entitled  to  a  patent  for 
the  ground  in  controversy.  From  this  decree,  and  an  order 
denying  him  a  new  trial,  the  defendant  appeals. 

1.  As  we  view  this  matter,  the  principal  question  in  contro- 
versy is  presented  by  the  ruling  of  the  trial  court  in  excluding 
from  evidence  the  declaratory  statement  of  the  Louise  claim, 
and  we  content  ourselves  with  a  consideration  of  only  one  of  the 
grounds  of  objection  urged  by  counsel  for  plaintiff  to  the  ad- 
mission of  that  declaratory  statement,  namely,  that,  when  offered 
in  evidence,  the  testimony  of  defendant  himself  showed  that 
the  only  development  work  on  the  Louise  claim  was  a  crosscut 
one  hundred  and  two  feet  in  length,  at  a  depth  of  one  hundred 
and  thirty-two  feet  from  the  surface  extending  northerly  from 
No.  4  shaft,  which  is  located  on  a  patented  mining  claim,  the 
Bully  Boy  claim,  survey  No.  1184. 

From  all  that  appears  from  defendant's  testimony,  he  did  nox 
do  or  cause  to  be  done  any  development  work  whatever.  He 
was  the  locator  of  the  Louise  claim,  but  he  merely  states  that  he 
made  discovery  in  the  crosscut  which  is  run  from  the  one  hun- 
dred and  thrity-two  foot  level  of  shaft  No.  4,  From  all  that  ap- 
pears, that  crosscut  may  have  been  there  for  years  and  made  by 
an  entire  stranger;  but,  aside  from  this  objection,  which  was 
not  specifically  urged,  we  think  the  ground  stated  above  suffi- 
cient justification  for  the  court's  ruling. 
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In  order  to  make  a  valid  quartz  lode  miningr  location,  our 
Political  Code,  sections  3610,  3611  and  3612  (the  amendments 
made  by  an  Act  of  the  seventh  legislative  assembly,  approved 
March  15,  1901  [Sess.  Laws,  1901,  p.  140],  did  not  become 
effective  until  after  these  rights  attached)  requires  (1)  the  dis- 
covery of  a  vein  or  lode;  (2)  the  posting  of  a  notice  of  location 
at  the  point  of  discovery  containing  the  matters  designated  by 
section  3610;  (3)  the  marking  of  the  boundaries  on  the  ground, 
and  the  doing  of  certain  development  work,  designated  in  section 
3611 ;  and  (4)  the  filing  for  record  of  a  declaratory  statement 
containing  the  matters  mentioned  in  section  3612.  Ajssuming 
that  requirements  1  and  2  were  fully  met,  we  come  to  a  con- 
sideration of  the  provisions  of  section  3611,  with  respect  to  the 
development  work  which  must  be  done.  That  section  provides 
that  the  locator  must  sink  a  discovery  shaft  upon  the  lode  or 
claim  to  the  depth  of  at  least  ten  feet,  or  deeper  if  necessary  to 
show  a  well-defined  crevice  or  valuable  deposit.  It  is  declared 
that  a  crosscut  which  cuts  the  lode  at  the  depth  of  ten  feet  below 
the  surface  is  equivalent  to  a  discovery  shaft.  Section  3612 
provides  for  filing  for  record  a  declaratory  statement,  which, 
among  other  things,  must  state  the  dimensions  and  location  of 
the  discovery  shaft,  or  its  equivalent,  sunk  upon  the  claim.  The 
doing  of  this  development  work  and  the  filing  for  record  of  the 
declaratory  statement  are  purely  statutory  requirements  which 
the  state  may  rightfidly  exact  in  addition  to  tbe  acts  required  by 
the  federal  statutes.  {Baker  v.  Butte  City  Water  Co.,  28  Mont. 
222, 104  Am.  St,  Rep.  683,  72  Pac.  617,  affirmed  in  196  U.  S.  119, 
25  Sup.  Ct.  211,  49  L.  Ed.  409.)  In  making  these  exactions  the 
Legislature  must  have  had  some  purpose  in  view.  It  was  the 
common  experience  of  miners  that  the  notice  of  location  posted 
upon  the  claim  would  most  likely  soon  become  destroyed,  and 
therefore,  in  order  that  a  permanent  record  of  the  locator's 
claim  might  be  available  to  anyone  interested,  the  provision 
for  recording  the  declaratory  statement  was  adopted.  That  de- 
claratory statement  is  made  to  contain  every  fact  necessary  to 
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enable  an  interested  party  to  locate  the  claim  and  ascertain  its 
boundaries. 

The  requirements  that  a  shaft  be  sunk  upon  the  claim  ten 
feet  deep,  or  deeper  if  necessary  to  disclose  a  well-defined  crevice 
or  valuable  deposit,  or  the  doing  of  the  work  which  is  declared 
to  be  the  equivalent,  has  a  double  purpose  in  view:  **(1)  To 
demonstrate  to  a  reasonable  degree  of  certainty  that  the  deposit 
sought  to  be  located  as  a  lode  is  in  fact  a  vein  of  quartz  or  other 
rock  in  place;  (2)  to  compel  the  discoverer  to  manifest  his 
intention  to  claim  the  ground  in  good  faith  under  the  mining 
laws."  (Lindley  on  Mines,  sec.  344.)  That  this  development 
work  must  be  done  upon  the  claim  admits  of  no  doubt.  Section 
3611  so  declares,  and  subdivision  6  of  section  3612  clearly  con- 
templates the  same  thing ;  and  such  work  would  not  serve  either 
purpose  if  done  off  of  the  particular  claim. 

Does  the  locator,  then,  manifest  his  intention  to  claim  the 
ground  within  the  defined  boundaries  of  his  claim,  by  making  a 
crosscut  which  intersects  or  cuts  the  vein  one  hundred  and 
thirty-two  feet  below  the  surface,  when  the  only  means  of 
reaching  such  crosscut  is  down  a  shaft  which  is  located  upon 
another  claim?  If  such  is  the  fact,  it  must  be  conceded,  then, 
that  the  shaft  is  not  required  to  be  upon  an  adjoining  claim, 
but  may  be  anjrwhere,  so  long  as  the  locator  is  able  to  extend 
his  crosscut  to  his  own  claim.  In  other  words,  there  need  not 
be  any  visible  evidence  of  any  development  work  on  the  claim 
whatever,  and  the  locator,  by  posting  his  notice  of  location  and 
marking  the  boundaries  of  this  claim,  may  hold  the  same  against 
all  the  world,  if  by  some  secret  means  of  ingress  beneath  the 
surface  he  has  actually  performed  an  amount  of  work  the  equiva- 
lent of  a  discovery  shaft.  That  such  work  does  not  meet  the 
requirements  of  the  statute  seems  altogether  plain.  It  is  by 
means  of  the  discovery  shaft  or  the  crosscut  that  the  locator 
manifests  his  intention.  If  he  chooses  to  make  such  manifesta- 
tion by  means  of  a  discovery  shaft,  he  must  do  the  work  on 
the  claim.  The  shaft  must  be  sunk  upon  the  claim,  for  so  the 
statute  declares ;  and  this  is  done  in  order  that  anyone  interested 
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may  see  the  evidence  of  his  good  faith.  And  for  the  like  rea- 
son, if  he  makes  manifest  his  intention  by  means  of  a  crosscut, 
it  must  be  from  an  opening  upon  the  claim;  otherwise,  the 
owner  of  the  claim  upon  which  such  opening  is  situated  may 
rightfully  refuse  admission  to  such  crosscut  to  any  and  every 
one  except  only  the  locator ;  and,  if  the  locator  has  only  a  license 
to  use  such  opening,  he  may  at  any  time  deny  admission  to  the 
locator  himself.  It  cannot  be  that  the  requirements  of  the 
law  are  met  by  doing  work  over  which  the  locator  himself  has 
no  control,  as  a  matter  of  right,  and  from  which  he  may  be 
excluded  at  any  time  by  an  entire  stranger. 

In  the  present  case,  so  far  as  the  claim  initiated  by  Barker 
is  concerned,  there  were  not  any  indications  upon  the  surface 
of  that  claim  that  he  had  done  anything  beyond  posting  a  no- 
tice of  location  and  marking  the  boundaries  of  the  claim,  and 
it  does  not  aid  him  to  say  that  his  declaratory  statement  de- 
scribes the  crosscut  as  starting  from  a  shaft,  the  location  of 
which  may  be  gained  from  the  courses  and  distances  given. 
Any  inspection  of  such  crosscut  involves  a  trespass  upon  a 
patented  claim,  the  property  of  a  third  person.  While  we  have 
not  found  any  case  directly  in  point,  the  charge  given  by  Judge 
Hallet,  in  Zollars  v.  Evans  (C.  C),  5  Fed.  172,  2  McCrary,  39, 
is  instructive  upon  this  subject. 

Holding,  as  we  do,  that  the  crosscut  from  No.  4  shaft,  even  if 
made  by  Barker,  does  not  meet  the  requirements  of  our  statute 
for  development  work  done  on  the  Louise  claim,  it  follows  that 
the  location  of  that  claim  was  never  completed,  and  whatever 
rights  Barker  initiated  were  lost,  and  therefore,  not  having  a 
valid  location  of  the  Louise  claim,  his  declaratory  statement 
was  irrelevant  and  immaterial,  and  that  and  his  other  evidence 
properly  excluded. 

2.  Complaint  is  made  that  the  court  erred  in  admitting  in 
evidence  the  original  declaratory  statement  of  the  Annex  claim, 
and  also  the  amended  declaratory  statement  of  the  Annex- 
Plumber  claim,  and  with  it  the  declaratory  statement  of  the 
Plumber  claim.     The  Plumber  claim  is  identical  with  the  Annex, 
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and  was  located  subsequently  to  the  Annex.  The  amended 
declaratory  statement  of  the  Annex-Plumber  was  made  after 
this  case  came  on  for  trial,  and  the  court  permitted  the  plain- 
tiff to  amend  its  complaint  and  to  introduce  the  Plumber  de- 
claratory statement  and  the  amended  Annex-Plumber  declaratory 
statement  in  evidence.  We  think  there  was  no  error  in  the 
court's  ruling.  The  Annex  declaratory  statement  was  intro- 
duced in  evidence  before  any  testimony  had  been  given,  showing 
that  the  steps  necessary  to  be  taken  before  a  declaratory  state- 
ment could  be  filed  for  record  had  in  fact  been  taken  by  thf 
locator  of  that  claim.  But  this  was  a  matter  of  the  order  of 
proof,  which  is  lodged  very  largely  in  the  discretion  of  the  trial 
court,  subject  to  review  only  for  an  abuse  of  such  discretion, 
and,  as  it  was  followed  by  the  necessary  proof,  we  deem  the 
ruling  of  the  court  without  prejudice. 

We  may  assume  that  the  description  of  the  discovery  shaffc 
contained  in  the  Annex  declaratory  statement  is  so  indefinite 
as  to  render  that  instrument  defective,  and,  further,  that  the 
Plumber  declaratory  statement  is  of  no  effect  whatever.  StiU 
the  amended  declaratory  statement  of  the  Annex-Plumber  claim 
is  sufficient,  and,  despite  the  fact  that  it  assumes  to  fulfill  the 
office  of  an  amendment  to  the  Plumber,  it  is  equally  valid  as 
an  amended  declaratory  statement  of  the  Annex  claim,  and, 
in  the  absence  of  any  intervening  rights,  relates  back  to  the 
date  of  discovery  of  the  Annex,  March  4,  1900;  that  is  to  say, 
it  relates  back  to  a  right  accruing  to  the  plaintiff  and  its  pre- 
decessor in  interest,  the  locator  of  the  Annex,  by  virtue  of 
the  prerequisite  acts  of  discovery,  prior  possession,  posting  the 
notice  of  location,  marking  the  boundaries,  doing  the  necessary 
development  work,  and  the  attempted  compliance  with  the  law 
relating  to  filing  for  record  of  a  declaratory  statement.  (Mor- 
ri3on  V.  Regan,  8  Idaho,  291,  67  Pac.  955.) 

The  declaratory  statement  of  the  Annex,  even  though  de- 
fective, was  admissible  in  evidence  in  connection  with  the  amend- 
ed declaratory  statement,  first,  as  showing  an  attempt  on  the 
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part  of  the  locator  to  comply  with  the  law,  and,  second,  for  the 
purpose  of  showing  the  identity  of  the  ground  described  in  the 
two  statements.  {Strepey  v.  Stark,  7  Colo.  614,  5  Pac.  111.) 
The  purpose  and  office  of  an  amended  declaratory  statement  is 
to  cure  defects  in  the  original,  and  thereby  put  the  locator, 
in  case  of  no  intervening  rights,  in  the  same  position  he  would 
have  occupied  had  no  such  defects  occurred.  (Sess.  Laws,  1901, 
p.  56 ;  1  Lindley  on  Mines,  sec.  398 ;  Duncan  v.  Fulton,  15  Colo. 
App.  140,  61  Pac.  244;  Morrison  v.  Regan,  above.)  Such 
amended  declaratory  statement  is  not  evidence  of  any  newly  ac- 
quired right,  but  is  merely  evidence  of  a  right  initiated  prior 
to  its  filing;  and,  in  view  of  these  facts,  and  the  further  fact 
that,  by  the  ruling  of  the  court  in  excluding  defendant's  evi- 
dence, he  had  been  declared  to  have  no  right  to  the  property  in 
controversy,  we  do  not  think  the  admissibility  in  evidence  of  the 
amended  Annex-Plumber  declaratory  statement  was  affected  at 
all  by  the  fact  that  it  was  filed  after  the  trial  of  the  suit  had  been 
commenced;  and  for  the  same  reason,  there  does  not  appear  to 
have  been  any  error  committed  in  permitting  plaintiff  to  amend 
its  complaint  to  show  the  filing  of  such  amended  declaratory 
statement.     (Strepey  v.  Stark,  above.) 

Neither  do  we  think  it  of  any  consequence  that  the  name  given 
for  the  lode  claim  in  the  amended  declaratory  statement  is 
** Annex-Plumber."  The  claim  is  identical  with  the  Annex. 
It  is  in  fact  the  same  claim.  The  amended  declaratory  state- 
ment refers  to  the  Annex  location,  and  declares  on  its  face 
that  it  is  intended  as  an  amended  declaratory  statement  of  the 
Annex  claim.  The  ground  and  not  the  name  of  the  claim,  is 
the  factor  in  these  controversies.  In  1  Lindley  on  Mines,  sec- 
tion 398,  it  is  said:  "Where  the  second,  or  amended,  notice 
contains  names  other  than  those  set  forth  in  the  original,  in  an 
action  against  strangers  this  fact  cannot  be  taken  advantage 
of.  It  may  be  treated  as  an  original  notice  as  to  the  persons 
whose  names  do  not  appear  on  the  first,  and  as  a  supplemental 
or  amended  notice  as  to  those  whose  names  appear  on  both. 
Hont.,  Y«L  35—22 
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Any  radical  change  of  the  name  of  a  claim  might  be  construed 
as  an  attempt  to  hide  its  identity,  and  mislead  adverse  claim- 
ants in  patent  proceedings;  but  the  mere  dropping  of  a  de- 
scriptive prefix — as,  for  instance,  naming  a  claim  the  *  Tiger' 
instead  of  the  'Little  Tiger,'  'Shields'  in  place  of  'General 
Shields,'  or  'Flag'  instead  of  'American  Flag'^where  the  other 
descriptive  portions  of  the  notice  are  regular,  is  of  no  impor- 
tance." For  the  same  reason  the  mere  addition  of  the  word 
*' Plumber"  to  the  name  given  in  the  original  Annex  declaratory 
statement  would  appear  to  be  of  no  consequence,  since  the 
amended  declaratory  statement  specifically  refers  to  the  Annex 
claim,  and  no  one  could  be  deceived  by  the  change  of  name. 

We  think  there  is  a  clear  distinction  between  this  case  and 
the  case  of  Healey  v.  Rupp  (Colo.),  86  Pac.  1015.  In  the 
Rupp  Case  there  was  not  any  attempt  to  show  a  discovery 
under  the  original  declaratory  statement  of  the  Canestota  claim, 
but  the  plaintiff  relied  entirely  upon  a  discovery  made  after 
the  adverse  proceedings  had  been  instituted,  while  in  the  pres- 
ent case  evidence  was  offered  showing  the  discovery  made  ou 
the  Annex  on  March  4,  1900,  the  posting  of  the  notice,  mark- 
ing of  the  boundaries,  the  doing  of  sufficient  development  work, 
and  in  fact  apparently  everything  necessary  to  make  a  com- 
plete location  of  the  Annex  was  done,  except  only  that  tlie 
declaratory  statement  failed  to  sufficiently  describe  the  discoverv 
shaft  with  the  openings  from  it. 

3.  At  the  conclusion  of  the  testimony,  and  after  the  court  had 
stricken  out  all  evidence  offered  on  behalf  of  the  defendant,  on 
motion  of  counsel  for  plaintiff  the  jury  was  discharged,  and 
the  court  made  findings  of  fact  and  conclusions  of  law  in  favor 
of  the  plaintiff.  The  action  of  the  court  in  discharging  the 
jury  without  requiring  a  verdict  to  be  returned  is  assigned  as 
error  by  the  defendant;  but  on  the  authority  of  Mitres  v.  DiUon, 
30  Mont.  117,  75  Pac.  963,irir6y  v.  Higgins„  33  Mont.  518,  85 
Pae.  275,  and  Thornton  v.  Kaufman,  35  Mont.  181,  88  Pac.  796. 
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we  hold  that  this  action  is,  in  effect,  a  suit  in  equity,  and  that 
defendant  was  not,  as  matter  of  right,  entitled  to  a  jury  trial 
The  judgment  and  order  are  affirmed. 

Affirmed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  concur. 

Rehearing  granted  April  20,  1907,  on  the  question  whether 
discovery  can  be  made  on  the  public  domain,  where  access 
thereto  can  only  be  had  through  underground  openings  on  pat- 
ented ground. 

On  Rehearino. 
(Submitted  May  25,  1907.     Decided  June  8,  1907.) 

Messrs.  Porbis  &  Evans,  for  Appellant. 

Can  a  discovery  of  a  quartz  vein  be  made  on  public  domain 
where  access  thereto  can  only  be  had  through  the  underground 
openings  on  or  through  patented  ground?  We  submit  that  the 
question  of  accessibility  is  not  the  test.  No  one  has  a  right 
to  access,  whether  the  ways  to  the  discovery  are  direct  or  tor- 
tuous, or  whether  they  be  upon  one  man's  ground  or  another's, 
or  wholly  upon  the  claim  located.  Inaccessibility  is  unimpor- 
tant and  is  not  proscribed  by  the  statute,  nor  is  there  any  reason, 
we  think,  why  accessibility  should  be  held  necessary  for  any 
reason  or  upon  any  ground.  An  admittedly  good  discovery 
cannot  be  invalidated  because  there  may  be  no  suflScient  means 
for  inspecting  the  point  of  discovery. 

That  the  congressional  law  actually  and  positively  author- 
izes the  location  of  claims  by  inaccessible  underground  discov- 
eries is  evidenced  by  the  provision  of  statute  authorizing  tun- 
nel locations.  The  tunnel  location  in  the  first  instance  gives 
no  property  right,  but  only  the  right  to  prospect  for  a  distance 
of  three  thousand  feet  from  the  mouth  of  the  tunnel.  When 
a  vein  shall  be  discovered  in  the  tunnel  it  must  be  appropriated 
as  any  other  vein.  When  so  appropriated  by  location  it  may  or 
it  may  not  include  the  mouth  of  the  tunneL    In  other  words, 
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the  locator  may  have  no  rights  by  virtue  of  his  location  through 
the  tunnel  to  the  point  of  discovery. 

In  tunnel  locations  veins  which  show  on  the  surface  cannot 
be  located.  It  is  only  the  hidden  and  unknown  veins  which  may 
thus  be  appropriated.  It  is  not  contemplated  that  there  shall 
be  anything  at  all  on  the  surface  either  as  to  development  work 
or  croppings.  The  discovery  in  the  tunnel  is  the  only  requisite 
in  such  locations,  so  far  as  the  discovery  of  a  vein  is  concerned. 
(Enterprise  Min.  Co,  v;  Rico-Aspen  Con.  Min.  Co.,  167  U.  S.  108, 
17  Sup.  Ct.  762,  42  L.  Ed.  96;  Campbell  v.  Ellet,  167  U.  S.  116, 
17  Sup.  Ct.  765,  42  L.  Ed.  101.)  In  the  last  case  the  point  was 
raised  and  discussed  as  to  what  surface  development  should  be 
made,  and  whether  it  was  necessary  to  post  a  notice  on  the  surface 
over  the  point  of  discovery.  The  supreme  court  held  that  a  no- 
tice posted  at  the  mouth  of  the  tunnel  was  suflScient.  The  vein  in 
this  case  was  five  hundred  and  ninety-four  feet  from  the  mouth 
of  the  tunnel.  It  was  therefore  probable  that  the  mouth  of  the 
tunnel  could  not  be  on  the  claim  as  located. 

Aside  from  the  decisions  cited  above,  the  supreme  court  of 
Colorado,  in  Brewster  v.  Shoemaker,  28  Colo.  176,  89  Am.  St. 
Rep.  188,  63  Pac.  309,  has  arrived  at  a  different  conclusion 
from  this  court.  There  a  tunnel  was  run  from  a  patented  claim, 
and  a  vein  struck  in  the  tunnel  was  located  pretty  much  as  was 
done  in  this  case,  and  the  location  was  sustained.  We  call  the 
court's  attention  to  the  fact  that  the  state  statute  in  Colorado  is 
the  same  as  ours.    In  fact  our  statute  was  taken  from  Colorado. 

We  submit  that  the  state  statute  is  nowhere  violated  by  the 
defendant's  location,  but  that  the  question  raised  is  one  solely 
arising  under  the  United  States  statutes,  and  that  our  statute 
does  not,  and  does  not  undertake  to,  regulate  the  question. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

We  adhere  to  the  decision  heretofore  reached  in  this  case 
(ante,  p.  327, 89  Pac.  302) .    Our  decision  is  based  upon  a  consid- 
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cration  of  sections  3611  and  3612  of  our  Political  Code,  and  not 
upon  a  consideration  of  any  federal  statute.  We  further  hold 
to  the  view  expressed,  that  the  state  may  rightly  exact  of  a 
locator  certain  things  enumerated  in  our  Code,  in  addition  to 
what  is  required  by  the  laws  of  the  United  States,  for  making  a 
quartz  lode  mining  location.  And,  while  it  may  be  said  that 
our  Code  does  not  in  express  terms  declare  that  the  opening  of 
the  cut,  crosscut  or  tunnel,  which  is  designated  the  equiva- 
lent of  the  discovery  shaft  by  section  3611  above,  must  be  on 
the  claim  sought  to  be  located,  we  do  think  that  no  other  con- 
clusion can  be  drawn  from  the  language  employed  in  that  sec- 
tion and  section  3612. 

The  cases  cited  by  appellant  {Enterprise  Min.  Co.  v.  Rico- 
Aspen  Con.  Min.  Co.,  167  U.  S.  108,  17  Sup.  Ct.  762,  42  L.  Ed. 
96,  and  Campbell  v.  Ellet,  167  U.  S.  116,  17  Sup.  Ct.  765,  42  L. 
Ed.  101)  have  to  do  with  locations  made  pursaunt  to  section 
2323  of  the  United  States  Revised  Statutes,  which  are  governed 
by  different  principles  from  those  applicable  to  other  locations, 
such  as  the  attempted  location  of  the  Louise  claim.  That 
different  principles  are  applicable  to  these  different  classes  of 
claims,  we  think  is  made  manifest  in  CampheU  v.  E?Uet,  above^ 
wherein  it  is  decided  directly,  for  instance,  that  it  is  not  neces- 
sary to  mark  the  point  of  discovery  or  the  boundaries  of  the 
claim  on  the  surface,  in  case  of  a  location  made  under  section 
2323,  above,  while  section  2324,  which  applies  to  all  other  lode 
mining  claims,  particularly  requires  that  "the  location  must  be 
distinctly  marked  on  the  ground,  so  that  its  boundaries  can  be 
readily  traced." 

The  question  which  we  have  decided  was  not  one  of  the 
questions  determined  in  Brewster  v.  Shoemaker,  28  Colo.  176,  89 
Am.  St.  Rep.  188,  63  Pac.  309,  and  what  is  said  in  the  opinion 
in  that  case  upon  this  subject  appears  to  be  obiter  dictum; 
however,  from  the  language  employed  it  is  possible  that,  under 
a  state  of  facts  similar  to  that  involved  in  this  case  and  under  a 
statute  similar  to  ours,  the  Colorado  court  might  hold  con- 
trary to  the  views  we  have  expressed.    But,  if  so,  we  can  only 
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say  that  we  are  unable  to  reach  that  conclusion  from  a  con- 
sideration of  the  language  employed  in  our  statutes  and  the 
manifest  purpose  of  the  legislature  in  enacting  them. 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Smith  concur. 


STATE,  Respondent,  v.  COPENHAVER,  Appellant. 

(No.  2,386.) 
(Submitted  March  15,  1907.    Decided  March  21,  1907.) 
(89  Pac.  61.) 
Criminal  Law — Burglary — Information — Verdict. 

Criminal  Law — Burglary  in  Its  Degrees — Information. 

1.  In  an  information  charging  burglary,  the  time  during  the  twentj- 
four  hours  of  the  day  at  which  the  entry  into  any  of  the  structures 
enumerated  in  section  820  of  the  Penal  Code  was  made,  need  not  be 
alleged,  inasmuch  as  the  degree  of  the  offense — whether  committed  in 
the  day  or  night-time — is  to  be  determined  by  the  jury  under  proper 
instructions.     (Penal  Code,  sec.  2145.) 

Same — Burglary — Information — ^Jury  can  Convict  Only  of  Crime  as  Charged. 

2.  Where  the  defendant  was  specifically  charged  with  burglary  in  the 
night-time,  constituting  the  first  degree  of  the  offense  of  burglary,  the 
jury  could  not  convict  bim  of  the  crime  in  its  second  degree,  as  having 
been  committed  in  the  daytime,  since  the  former  does  not  include  the 
latter,  and  inasmuch  as  the  defendant  need  only  meet  the  accusation 
as  made,  and  not  another  and  a  different  one,  and  the  prosecution  i^ 
held  to  proof  of  the  charge  as  set  out  in  the  information. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge, 

W.  F.  CoPENHAVER  was  convictcd  of  burglary  in  the  second 
decree,  and  appeaLi  from  the  judgment  of  conviction.  Be- 
versed. 
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Mr.  James  W.  Freeman,  for  Appellant. 

Citing:  People  v.  Jefferson,  52  Cal.  454;  Bromley  v.  People, 
150  ni.  297,  39  N.  E.  209;  State  ▼.  Johnson,  35  La.  Ann.  842  j 
Guyness  v.  State,  25  Tex.  App,  584,  8  S.  W.  667. 

Mr.  Albert  J.  Odlen,  Attorney  Oeneral,  and  Mr.  W.  H.  Poor- 
man.  Assistant  Attorney  General,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court 

The  defendant,  having  been  charged  by  information  with  the 
crime  of  burglary  in  the  first  degree — ^that  is,  in  the  nighttime — 
was  found  guilty  of  burglary  in  the  second  degree,  or  burglary 
in  the  daytime.  The  court  pronounced  judgment  upon  the 
verdict  accordingly.  From  this  judgment  he  has  appealed,  aod 
insists  that  it  cannot  be  sustained,  for  the  reason  that  he  has 
been  convicted  of  an  offense  with  which  he  is  not  charged. 

The  sections  of  the  Penal  Code  defining  burglary  and  pro- 
viding its  punishment  are  the  following: 

''Sec.  820.  Every  person  who  enters  any  house,  room,  apart- 
ment, tenement,  shop,  warehouse,  store,  mill,  bam,  stable,  out- 
house or  other  building,  tent,  vessel,  railroad  car  with  intent 
to  commit  grand  or  petit  larceny  or  any  felony  is  guilty  of 
burglary. 

"Sec.  821.  Every  burglary  committed  in  the  nighttime  is 
burglary  in  the  first  degree  and  every  burglary  in  the  daytime 
is  burglary  in  the  second  degree. 

"Sec.  822.  Burglary  in  the  first  degree  is  punishable  by  im- 
prisonment in  the  state  prison  for  not  less  than  one  nor  more 
than  fifteen  years.  Burglary  in  the  second  degree  is  punishable 
by  imprisonment  in  the  state  prison  for  not  more  than  five 
years." 

Section  824  defines  the  phrase  "nighttime"  as  meaning 
the  period  of  time  between  sunset  and  sunrise.  At  the  com- 
mon law  the  essential  elements  of  this  crime  were  (1)  a  break- 
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ing,  (2)  an  entry,  (3)  of  a  dwelling-house,  (4)  of  another, 
(5)  in  the  nighttime,  (6)  with  the  intent  to  commit  a  felony 
therein.  It  was  therefore  necessary  to  allege  all  these  ele- 
ments in  the  indictment,  or  it  would  not  sustain  a  conviction. 
This  rule,  of  course,  required  that  the  charge  should  be  that 
the  breaking  and  entry  was  in  the  nighttime,  because  the  time 
was  a  necessary  element  of  the  crime.  The  definition  of  the 
crime  laid  down  in  section  820,  supra,  omits  this  element  of 
time,  and  therefore,  under  the  familiar  rule  that  the  indictment 
or  information  is  sufficient  if  it  follows  substantially  the  language 
of  the  statute,  the  time  during  the  twenty-four  hours  of  the  day 
the  entry  is  made  need  not  be  alleged ;  but  the  entry  of  any  of 
the  structures  enimierated,  with  the  requisite  intent,  at  auy 
time  of  the  day  or  night  makes  the  offense  complete. 

An  information  following  the  language  of  the  statute  was  held 
good  by  this  court  in  State  ▼.  Green,  15  Mont.  424,  39  Pac.  322. 
While  this  case  is  not  directly  in  point,  it  is  in  principle  sus- 
tained by  the  courts  of  other  states  having  similar  statutes,  and 
the  following  cases  are  directly  in  point :  Schwabacher  v.  People. 
165  111.  618,  46  N.  E.  809;  Bruen  v.  People,  206  111.  417,  69  N. 
E.  24 ;  People  v.  Jefferson,  52  Cal.  452 ;  People  v.  Bamhurt,  59 
Cal.  381;  People  v.  Smith,  136  Cal.  207,  68  Pac.  702.  Mani- 
festly the  pleader  is  not  required  to  allege  more  than  is  necessary 
to  meet  the  requirements  of  the  statute. 

Sections  821  and  822  distinguish  the  crime  into  two  degrees 
and  impose  different  punishments ;  but  the  degree  of  the  offense 
is  a  matter  of  proof,  and  is  for  the  jury  to  determine  under 
proper  instructions,  as  is  provided  in  section  2145  of  the  Penal 
Code.  (See  cases  cited.)  But  when  the  pleader,  as  in  this- 
case,  makes  the  specific  charge  of  a  burglary  in  the  nighttime, 
he  unnecessarily  narrows  the  scope  of  the  inquiry,  but  he  must 
be  held  to  proof  of  the  charge  as  made ;  for,  though  the  crime  is 
distinguished  into  degrees,  and  the  jury  may  convict  the  defend- 
ant of  any  offense  necessarily  included  in  that  with  which  he  is 
charged  (Pen.  Code,  sec.  2147),  it  is  obvious  that  a  charge  of 
burglary  committed  in  the  nighttime  does  not  include  a  charge 
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of  burglary  in  the  daytime,  for  the  reason  that  the  charge,  by 
its  very  terms,  alleges  the  aggravated  offense,  and  thus  excludes 
the  notion  that  it  was  the  purpose  of  the  prosecutor  to  charge 
the  defendant  generally  under  section  820,  supra.  The  defend- 
ant is  entitled  to  demand  the  nature  and  cause  of  the  accusation 
against  him,  so  that,  when  put  upon  his  trial,  he  may  be  able  to 
meet  the  charge  made,  and  not  another  and  a  different  one.  In 
this  connection  the  supreme  court  of  California,  in  People  v. 
Smith,  supra,  very  properly  said:  ** Neither  one  of  these  specific 
offenses,  made  specific  by  the  hour  of  its  commission,  can  be  said 
to  be  contained  in  the  other.  The  reasoning  applicable  to  con- 
victions under  indictments  in  murder  cases  is  not  at  all  in  point. 
The  presence  or  absence  of  malice,  deliberation,  and  premedita- 
tion there  fixes  the  degree  of  the  crime,  while  here  the  degree 
is  fixed  by  the  hour  of  its  commission.  The  gravity  of  the  pun- 
ishment is  no  element  in  determining  whether  the  essentials  of 
one  crime  are  embraced  within  another  charge." 

The  case  of  State  v.  Jordan,  87  Iowa,  86,  54  N.  W.  63,  cited 
by  the  attorney  general,  is  not  in  point.  In  that  case  the  court 
under  a  similar  statute  sustained  a  conviction  of  burglary  in 
the  second  degree,  though  the  charge  alleged  burglary  in 
the  first  degree.  Upon  examination  of  the  reason  given  by  the 
court,  however,  it  appears  that  this  was  done  under  a  section  of 
the  Code  which  declared  that,  **upon  an  indictment  for  an  of- 
fense consisting  of  different  degrees,  the  jury  may  find  the  de- 
fendant not  guilty  of  the  degree  charged  in  the  indictment,  and 
guilty  of  any  degree  inferior  thereto,  or  of  an  attempt  to  commit 
the  offense,  if  punishable  by  indictment."  The  corresponding 
section  of  our  Code,  supra,  is  different  in  substance,  because  it 
limits  the  conviction  in  such  cases  to  such  inferior  crimes  as  are 
necessarily  included  in  that  with  which  the  defendant  is  charged. 
One  crime  may  be  inferior  to  another,  as  are  the  degrees  in  bur- 
glary, while  yet  the  higher  degree  does  not  include  the  inferior, 
as  we  have  already  pointed  out.  The  following  cases  are  instruc- 
tive, and  are  all  more  or  less*  in  point  upon  the  question  here  in- 
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volved :  State  v.  Behee,  17  Kan.  402 ;  Williams  v.  State,  46  Ga. 
212;  State  v.  Alexander,  56  Mo.  131;  Bravo  v.  State,  20  Tex. 
App.  188;  Commonwealth  v.  McLaughlin,  11  Cush.  598;  In  re 
McVey,  50  Neb.  481,  70  N.  W.  51;  Bromley  v.  People,  150  IlL 
297,  37  N.  E.  209. 

In  this  case  the  defendant  was  charged  with  one  crime  and 
convicted  of  another.  The  judgment  must  therefore  be  re- 
versed ;  and  it  is  accordingly  so  ordered. 

Reversed. 

Mr.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 


O'ROURKE,  Appellant,  v.  HARPER  bt  al.,  Respondents. 

(No.  2,389.) 
(Submitted  March  14,  1907.    Decided  March  21,  1907.) 
(89  Pac.  65.) 

Sureties — Administrators — Bonds — Liahility, 

Public  Administrators — Bight  to  Administer  upon  Estates — How  Acquired. 

1.  Under  section  4511  of  the  Political  Code,  a  public  administrator 
does  not  become  ex  ofJUcio  administrator  of  any  estate,  but  he  muflt 
procure  letters  of  administration  in  like  manner  as  any  other  applicant 
for  letters. 

Same — Sureties — Liability  on  Bond. 

2.  A  public  administrator  had  been  twice  elected  as  such,  the  second 
time  immediately  succeeding  the  first.  His  bondsmen  on  his  second 
election  were  not  the  same  as  those  for  his  first  term.  During  his 
first  term  he  was,  by  virtue  of  his  office,  appointed  administrator  of  a 
certain  estate  and  as  such  received  large  sums  of  money  during  both 
terms,  which  he  converted  to  his  own  use.  The  conversion  took  place 
in  his  second  term.  Plaintiff  having  a  claim  against  the  estate,  which 
had  been  allowed  prior  to  the  administrator's  first  term,  upon  nonpay- 
ment thereof  brought  suit  against  the  sureties  on  the  administrator's 
second  official  bond.  The  court  sustained  a  general  demurrer  to  the 
complaint  and  entered  judgment  for  defendants.  Held^  that  the  action 
of  the  court  was  correct,  in  that  the  administrator's  authority  to  ad- 
minister upon  the  estate  in  question  was  derived  from  letters  granted 
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durinff  his  first  term,  and  that  therefore  the  sureties  on  his  second  of- 
ficial oond  are  not  liable  for  his  acts  or  omissions  as  such  officer  be- 
fore they  became  his  bondsmen. 

Appeal  from  District  Court,  Deer  Lodge  County;  Oeo.  B.  Win- 
ston,  Judge. 

Action  by  John  O'Rourke  against  W.  W.  Harper  and  J.  P. 
Stagg.  Defendants  had  judgment,  and  plaintiff  appeals  there- 
from.   Affirmed. 

Mr.  J.  J.  McCaffery,  and  Mr,  J.  J.  McHatton,  for  Appellant. 

The  respondents  are  jointly  and  severally  liable  with  the 
bondsmen  on  the  fqrmer  bond,  for  any  misfeasance,  or  malfeas- 
ance of  J.  S.  Wisner,  with  reference  to  said  estate,  occurring 
subsequent  to  the  time  when  Wisner 's  second  term  of  office  as 
public  administrator  began,  and  when  he  entered  upon  the  dis- 
charge of  the  duties  thereof.  The  cases  of  Estate  of  Averline, 
53  CaL  259,  In  re  Pingree,  100  Cal.  80,  34  Pac.  521,  In  re 
Craigie's  Estate,  24  Mont.  43 ,  60  Pac.  495,  relied  on  by  respond- 
ents are  inapplicable. 

If  a  public  administrator  succeeds  himself  and  gives  a  new 
bond,  the  second  bond  covers  liability  for  misappropriation  of 
funds  during  its  life,  although  the  funds  came  into  his  hands 
during  the  life  of  his  former  bond.  {State  v.  Holman,  93  Mo. 
App.  611,  67  S.  W.  747;  State  v.  Purdy,  67  Mo.  89;  see,  also,  18 
Cyc.  131,  1251;  Beckett  v.  Selover,  7  Cal.  215,  68  Am.  Dec.  237; 
Bucklen  v.  McGuire,  58  Ala.  226.) 

It  has  been  held  that  it  is  not  even  necessary  to  issue  letters 
to  the  public  administrator.  {Abel  v.  Love,  17  Cal.  233.)  Dur- 
ing the  time  from  his  second  qualification  and  the  giving  of 
bond,  Wisner  was  chargeable  as  public  administrator,  and  there- 
fore the  respondents  are  liable.  {Healy  v.  Superior  Court,  127 
Cal.  659,  60  Pac.  428 ;  Los  Angeles  County  v.  Kellogg,  146  Cal. 
590,  80  Pac.  861.)  It  has  been  held  that  the  second  bond  is  lia- 
ble for  default  occurring  during  its  term,  although  the  applica- 
tion of  the  money  has  been  made  to  the  discharge  of  an  obliga- 


348  O'EouBKB  V.  Habpeb  et  al.   •     [March  T.  '07 

tion  existing  prior  to  the  commencement  of  the  term.     (Pine 
County  V.  Willard,  39  Minn.  125,  12  Am.  St.  Rep.  622,  39  N.  W. 
71, 1  L.  R.  A.  118 ;  People  v.  Hammond,  109  Cal.  393,  42  Pae.  36  ;• 
Walker  County  v.  F,  &  D.  Co.,  107  Fed.  855,  47  C.  C.  A.  15.) 

By  section  1067,.  Political  Code,  as  amended  by  Laws  of  1899, 
page  79,  an  oflScer  may  be  required  to  give  an  additional  bond; 
by  section  1068,  such  additional  bond  is  as  effective  and  binding 
from  the  date  of  its  execution  as  the  original  bond ;  and  by  sec- 
tion 1069,  the  original  bond  is  not  discharged  or  affected.  Section 
1070  makes  the  oflScer  and  his  sureties  liable  to  any  party  in- 
jured by  breach  of  the  bond,  for  its  execution  upon  either  or 
both  bonds.  So  that  we  have  the  declared  policy  of  the  law 
clearly  stated  by  the  statute  itself.  The  bond  of  these  respond- 
ents stands  as  an  additional  bond ;  although  not  required  by  any 
order  of  the  court,  it  was  required  by  the  law,  and  given  under 
its  provisions.     (Lacosta  v.  Splivalo,  64  Cal.  35,  30  Pae.  571.) 

Messrs.  Bodgers  dt  Rodgers,  and  Mr.  W.  H.  Trippett,  for  Re- 
spondents. 

Citing :  Rodgers  &  Hoherlavn,  11  Cal.  128 ;  Estate  of  Aveline, 
53  Cal.  259;  In  re  Hamilton,  34  Cal.  464;  Olsen  v.  Rich,  79  Ky. 
247;  In  re  Pingree,  100  Cal.  78,  34  Pae.  521 ;  In  re  Craigie's  Es- 
tate, 24  Mont.  43,  60  Pae.  495;  Tyler  v.  Nelson,  14  Gratt.  214; 
Baker  v.  Baldwin,  48  Conn.  131;  Elkin  v.  People,  3  Scam.  (111.) 
207,  36  Am.  Dec.  541;  Dabney  v.  Smith's  Legatees,  5  Leigh,  13; 
Tyree  v.  Wilson,  9  Gratt.  (Va.)  1,  58  Am.  Dec.  214;  State  v. 
Watts,  23  Ark.  305 ;  Studehaker  v.  Johnson,  41  Kan.  326,  13  Am. 
St.  Rep.  288,  21  Pae.  271 ;  Mamey  v.  State,  13  Mo.  8 ;  Colyer  v. 
Higgins,  1  Duvall  (62  Ky.),  6,  85  Am.  Dec.  601;  Crawn  v.  Com- 
manwealth,  84  Va.  282,  10  Am.  St.  Rep.  845,  4  S.  E.  721. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Tlie  allegations  of  the  amended  complaint  in  this  case  are  sub- 
itantially  as  follows:  That  John  S.  Wisner  was  twice  elected 
public  administrator  of  Deer  Lodge  county.    His  first  term  was 
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from  January,  1903,  to  January,  1905,  and  his  second  from 
January,  1905,  to  the  time  of  his  death  in  1906.  The  sureties 
on  his  o£Scial  bond  for  the  first  term  were  T.  G.  Davidson  and  M. 
J.  Fitzpatrick,  and  those  for  the  second  term  were  the  respond- 
ents here,  W.  W.  Harper  and  J.  P.  Stagg.  Dpring  his  first  term 
he  was,  by  virtue  of  his  ofiice  as  public  administrator,  appointed 
administrator  of  the  estate  of  Thos.  Ford,  deceased.  He  con- 
tinued to  act  as  administrator  of  this  estate  until  his  death.  As 
administrator  of  said  estate  he  received,  during  his  first  term 
as  public  administrator,  a  considerable  sum  of  money  belonging 
to  said  estate,  and  after  the  beginning  of  his  second  term  as 
public  administrator  he  received,  as  administrator  of  the  Ford 
estate,  the  sum  of  $3,848.20. 

Plaintiff  has  a  claim  against  the  Ford  estate,  which  was  duly 
presented  and  allowed  prior  to  the  first  term  of  Wisner  as  public 
administrator.  The  administrator  had  on  hand  sufficient  funds 
belonging  to  the  Ford  estate  to  pay  this  claim.  He  did  not  pay 
said  moneys  to  the  county  treasurer,  but  converted  the  same  to 
his  own  use ;  such  conversion  taking  place  during  his  second  term 
as  public  administrator  and  after  the  defendants.  Harper  and 
Stagg,  had  become  his  sureties.  The  plaintiff's  claim  not  havin^^ 
been  paid,  he  brought  this  action  against  the  sureties  on  Wisner 's 
second  official  bond,  and  the  question  presented  here  is :  Are  said 
sureties  liable  for  the  default  of  Wisner  in  the  matter  of  an  es- 
tate instructed  to  his  care  during  his  first  term  as  public  adminis- 
trator, although  such  default  occurred  during  his  second  term? 
The  district  court  sustained  a  general  demurrer  to  the  amended 
complaint  and  entered  judgment  for  the  defendant  sureties. 
The  appeal  is  from  that  judgment 

Section  4511  of  the  Political  Code  reads  as  follows:  ''When- 
ever a  public  administrator  takes  charge  of  an  estate,  under 
order  of  the  court,  he  must,  with  all  convenient  dispatch,  pro- 
cure letters  of  administration  thereon,  in  like  manner  and  on 
like  proceedings  as  letters  of  administration  are  issued  to  other 
persons.    His  official  bond  and  oath  are  in  lieu  of  the  adminis- 
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trator's  bond  and  oath,  but  when  real  estate  is  ordered  to  be  sold, 
another  bond  must  be  required  by  the  court/'  This  statute  is 
plain.  A  public  administrator  must  procure  letters  of  adminis- 
tration like  any  other  applicant.  He  is  not  ex  officio  adminis- 
trator of  any  estate.  (In  re  Pingree's  Estate,  100  Cal.  78,  34 
Pac.  521.)  In  Re  Craigie's  Estate,  24  Mont.  37,  60  Pac.  495,  this 
court  said:  ''The  expiration  of  [his]  term  in  the  office  of  pub- 
lic administrator  did  not  prevent  him  thereafter  from  adminis- 
tering Craigie's  estate.  He,  and  not  his  successor  as  public  ad- 
ministrator, was  entitled  to  the  administrations  pending  when  he 
went  out  of  office.  The  administration  of  an  estate  commenced 
by  a  public  administrator,  and  not  completed  when  his  term  of 
office  expired,  is  nevertheless  to  be  completed  by  him,  and 
does  not  devolve  on  his  successor.'*  To  the  same  effect  are  the 
cases  of  Rogers  v.  Hoberlein,  11  Cal.  120',  Estate  of  Aveline,  53 
Cal.  259,  and  Olsen's  Admr.  v.  Rich,  79  Ky.  244. 

It  seems  clear,  therefore,  that  Wisner's  authority  to  administer 
upon  the  Ford  estate  was  derived  solely  from  the  grant  of  let- 
ters issued  to  him  during  his  first  term  of  office  as  public  admin- 
istrator. The  fact  that  he  afterward  succeeded  himself  as  pub- 
lic administrator  has  nothing  to  do  with  this  controversy,  and 
may  be  treated  as  though  it  did  not  exist.  It  is  equally  clear, 
under  the  authorities,  that  Wisner  continued  to  be  administrator 
of  the  Ford  estate  after  the  expiration  of  his  first  term  as  pub- 
lic administrator.  It  naturally  follows  that  the  sureties  on  his 
second  official  bond  are  not  liable  for  his  acts  or  omissions  as  ad- 
ministrator of  any  estate  of  which  he  became  the  representative 
before  they  executed  their  undertaking. 

The  judgment  of  the  district  court  of  Deer  Lodge  county  is 
affirmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 
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BARKER,  Respondent,  v.  MONTANA  GOLD,  SILVER, 
PLATINUM  AND  TELLURIUM  MINING  CO.  et  ai.., 
Appellants. 

(No.  «,871.) 

(Submitted  Mareh  11,  1907.    Decided  March  21,  1907.) 

(89  Pae.  66.) 

Mining  Corporations — Directors — Trustees  Ex  Maleficio — Stock 
— Equity — Innocent  Purchasers — Burden  of  Proof — Notes — 
Transfer — Laches. 

Mining  Corporations — Stock — Transfer — ^Innocent  Purdiasers — ^Equity. 

1.  Evidence  examined,  and  held  to  show  that  a  vendee  of  certain 
shares  in  a  mining  corporation,  of  which  the  vendor  was  only  the 
eon  i table  owner,  and  the  transfer  of  which  on  the  books  of  the  com- 
pany was  sought  in  an  action  by  the  vendee,  was  not  an  innocent  pur- 
chaser without  notice,  but  acquired  only  such  equities  as  the  vendor 
had. 

Same — Directora — Peraonal  Profit — ^Trustees  Sx  Maleficio. 

2.  Directora  of  a  corporation  who  have  derived  peraonal  profit  from 
their  dealings  vrith  corporate  property  will  be  held  trustees  ex  male- 
fldo  as  to  such  profits,  for  the  benefit  of  the  company  and  those  stock- 
holdera  who  have  been  injured  by  such  dealings. 

Same — Directors — Purchase  of  Stock  with  Corporate  Funds — Innocent  Pur- 
chasers— ^Burden  of  Proof. 

3.  Whera  it  appeared  that  diractora  of  a  mining  corporation  used  itc 
funds  in  purchasing  shares  of  its  stock  for  themselves,  without  proo 
that  they  had  the  right  to  do  so,  they  became  trustees  ex  malefic'o 
of  the  property  so  bought,  for  the  benefit  of  the  company,  to  the  ex- 
tent to  which  they  used  such  funds;  and  the  buyer  of  a  portion  of  the 
ttock  from  one  of  the  directora,  with  full  knowledge  of  the  facts  sur- 
rounding the  transaction,  who  sought  to  compel  a  transfer  of  it  on  the 
books  of  the  company,  had  the  burden  of  showing  that  the  directoir 
violated  no  duty  owed  by  them  to  the  company  in  the  premises. 

Same — ^Directors — Using  Corporate  Funds — Notes — ^Trusts. 

4.  Where  directora  of  a  mining  corporation  gave  their  personal  notes 
in  purchasing  shares  of  its  stock  and  later  without  authority  used 
company  funds  to  pay  such  notes  in  part,  the  proportion  of  the  stock 
paid  for  with  the  company's  own  money  was  impressed  by  the  trust 
resulting  from  the  purchase,  in  favor  of  the  company,  and  the  fact 
that  the  buyers  had  previously  executed  their  notes  therefor  did  not 
relieve  it  of  the  trust  character  stamped  upon  it  by  their  conduct. 

Same — Stock — Title  of  Equitable  Owner. 

5.  A.  and  B.,  the  latter  at  the  time  being  a  director  of  a  mining 
corporation,  purchased  a  large  block  of  its  stock  and  agreed  that  C, 
also  a  director,  should  have  a  one-third  interest  in  it.     Notes  in  pay- 
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ment  were  issued  to  the  seller,  signed  bj  all  three.  The  stock  was  taken 
in  the  name  of  A.  and  B.  One  of  these  notes  was  paid  bj  A.  out  of 
his  own  money  and  others  either  direetlj  or  indirectly  out  of  the  com- 
pany's funds.  0.  thereafter  paid  the  balance  due  on  them  in  com- 
promise of  a  8uit|  brought  by  the  payees  for  collection,  with  interest. 
Held,  that  G.  was  entitled  to  the  proportion  of  the  shared,  repre- 
sented by  the  certificate  issued  to  A.  and  B.,  that  the  amount  paid  by 
him  personally,  excluding  interest,  bore  to  the  full  amount  of  the  notes 
given  in  payment  of  the  stock. 
Same — Stock — Transfer — ^Party  in  Interest — Findings — Review — Conflict- 
ing Evidence. 

6.  In  an  action  to  compel  a  mining  company  to  issue  to  plaintiff  a 
certificate  for  shares  of  its  capital  stock,  where  the  evidence  was  con- 
flicting as  to  whether  or  not  plaintiff  was  the  real  party  in  interest 
and  did  not  preponderate  against  the  court's  finding  resolving  the 
question  in  plaintiff's  favor,  the  finding  will  not  be  &turbed  on  ap- 
peal. 

Same— Stock — Transfer — Duty  of  Officers — ^Laches. 

7.  A  purchaser  of  shares  of  mining  stock  from  the  equitable  owner, 
whose  ownership  was  not  disputed  by  his  associates  in  whose  name 
the  stock  was  held  at  the  time,  was  not  precluded  by  laches  from  hav- 
ing the  stock  transferred  on  the  books  of  the  company,  since  its  of- 
ficers  are  bound  to  make  the  transfer  at  any  time  when  properly  di- 
rected to  do  so,  and  no  lapse  of  time  will  protect  them  from  the  con- 
sequences of  a  ref  usaL 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Violet  Barker  against  the  Montana  Gold,  Silver, 
Platinum  and  Tellurium  Mining  Company,  T.  C.  Power,  A.  C. 
Gormley,  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants mining  company,  Power,  and  Gormley  appeal.  Remanded, 
with  directions  to  modify,  and  new  trial  granted  nisi. 

Mr,  A.  C.  Gormley,  for  Appellants. 

The  purchasers  of  certificate  No.  571  took  the  same  in  trust 
for  the  company.  That  an  implied  or  constructive  trust  in  said 
stock  was  created  by  reason  of  the  foregoing  facts  is  clearly 
shown  by  the  following  Code  provisions  and  authorities:  Civ. 
Code,  sees.  2118,  2180,  2952,  2959,  2970-2981;  Perry  on  Trusts, 
see.  166;  1  Pomeroy's  Equity  Jurisprudence,  sec.  165;  2  Pom- 
eroy's  Equity  Jurisprudence,  sees.  1038,  1053;  15  Ency.  of  Law. 
1123,  1132,  1140;  28  Ency.  of  Law,  910,  925,  1064,  1108-1110; 
Bowler  v.  CurUr,  21  Nev.  158,  37  Am.  St.  Rep.  501,  26  Pac.  226; 
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Springer  v.  Toung,  14  Op.  280,  12  Pac.  400;  MuUer  v.  Buyck,  12 
Mont.  368,  30  Pac.  386. 

The  plaintiff  was  not  a  bona  fide  purchaser  of  this  stock.  It 
may  be  stated  as  a  general  rule  that,  in  order  to  entitle  a  person 
to  protection  on  the  ground  that  he  is  a  purchaser  for  value  and 
without  notice,  he  must  have  acquired  title  to  the  subject  matter 
of  his  purchase,  and  have  given  a  valuable  consideration  there- 
for, in  good  faith,  and  before  receiving  actual  or  constructive 
notice  of  any  adverse  claim  or  interest.  (23  Ency.  of  Law,  479.) 
The  purchaser  of  an  equitable,  as  distinguished  from  a  legal, 
title,  will  not  be  afforded  protection  as  a  bona  fide  purchaser  as 
against  the  holder  of  a  prior  equity.  (Id. ;  Taylor  v.  Weston,  77 
Cal.  534,  20  Pac.  64;  10  Cyc.  632.) 

The  giving  of  the  negotiable  promissory  notes  of  the  purchaser 
is  not  a  payment  of  value,  at  least  in  a  case  so  circumstanced 
that  a  court  of  equity  can  prevent  their  enforcement.  (23 
Ency.  of  Law,  490 ;  10  Cyc.  636.)  If  at  any  time  before  the  sale 
is  completed  and  while  the  purchaser  can  without  damage  aban- 
don his  contract  and  withdraw  from  the  transaction,  actual  or 
constructive  notice  of  a  prior  equity  is  received  by  him,  and  he 
thereafter  completes  his  purchase,  his  claim  to  protection  as  a 
bona  fide  purchaser  is  defeated.     (22  Ency.  of  Law,  517,  518.) 

Even  though  plaintiff  became  the  owner  of  this  stock,  her 
suit  is  barred  by  laches.  In  cases  involving  mining  property  or 
mining  stocks,  where  in  a  very  short  time  there  might  be  great 
fluctuations  in  values,  a  person  Seeking  relief  should  be  held  to 
a  greater  degree  of  diligence  than  in  other  cases.  (Wolf  v.  Oreat 
Water  P<ywer  etc,  Co,,  15  Mont.  49,  38  Pac.  115 ;  18  Ency.  of  Law, 
99-103 ;  Hay  ward  v.  National  Ban\^%  U.  S.  611,  24  L.  Ed.  855.) 

Mr,  Sam,  Stephenson,  for  Respondent, 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  plaintiff,  the  respondent,  to  ob- 
tain a  judgment  compelling  the  defendant  company,  by  its  presi- 
Mont.,  Vol.  35—23 
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dent  and  secretary,  T.  C.  Power  and  A.  C.  Gormley,  to  issue  to 
her  a  certificate  for  133,317  shares  of  its  capital  stock.  The  com- 
plaint was  filed  on  April  26,  1905. 

The  plaintiff  alleges,  in  substance,  that  she  purchased  thi» 
number  of  shares  from  one  T.  E.  Collins  on  August  22,  1903; 
that  at  that  time  the  stock  stood  in  the  name  of  one  J.  T.  Arm- 
ington  and  one  J.  C.  E.  Barker,  being  included  in  certificate  No. 
571,  theretofore  issued  to  them  for  300,051  shares ;  that,  though 
issued  to  them,  the  said  Collins  in  fact  owned  133,317  of  the 
shares  represented  by  the  certificate,  and  that  they  held  these 
shares  in  trust  for  him ;  that,  prior  to  the  bringing  of  the  action, 
she  surrendered  the  certificate  to  said  Power  and  Gormley,  prop- 
erly indorsed,  and  demanded  the  transfer  to  be  made  to  her,  but 
that  her  demajid  was  refused.  Armington  and  Barker  were  made 
parties  defendant  for  the  purpose  of  having  them  set  forth  any 
interest  they  might  have  in  the  stock.  They  suffered  default  by 
failing  to  appear. 

The  defendant  company  and  its  president  and  secretary,  in 
their  answer,  admit  the  demand  of  plaintiff  and  their  refusal  to 
make  the  transfer  and  issue  the  shares,  but  deny  that  Collins  was 
then,  or  ever  had  been,  the  owner  of  133,317  shares,  or  any  of 
them.  They  also  allege  the  following  special  defenses:  (1)  That 
the  stock  in  controversy  was  a  part  of  a  purchase  made  by  Arm- 
ington and  Barker  from  J.  T,  and  E.  J.  Anderson,  who  had  been 
at  one  time  the  owners  thereof;  that  Armington  and  Barker  were 
at  the  time  directors  of  the  company  and,  respectively,  its  Secre- 
tary and  president;  that  the  consideration  for  the  stock  was 
paid  out  of  the  moneys  in  the  treasury  of  the  company  and  be- 
longing to  it,  and  that  by  reason  of  this  fact  the  stock  became 
the  property  of  the  company,  and  was  acquired  and  held  by 
Armington  and  Barker  as  trustees  for  its  benefit:  (2)  that  in  no 
event  did  plaintiff  acquire  the  title  to  the  stock  by  her  purchase 
from  Collins,  for  the  reason  that  it  at  no  time  stood  in  the  name 
of  Collins  on  the  books  of  the  company,  as  is  required  by  its  by- 
laws; (3)  that  one  David  L.  S.  Barker,  and  not  the  plaintiff,  is 
the  real  party  in  interest;  (4)  that  plaintiff's  claim  is  barred  by 
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her  laches;  and  (5)  that  plaintiff  is  estopped  by  her  conduct 
from  asserting  her  claim.  Upoil  these  defenses  there  was  issue 
by  reply. 

The  court  made  findings  of  fact  and  conclusions  of  law  in 
favor  of  the  plaintiff,  and  directed  judgment  to  be  entered  ac- 
cordingly. The  cause  is  before  this  court  on  appeal  by  the  com- 
pany and  Power  and  Gormley  from  an  order  denying  them  a 
new  trial. 

From  the  evidence  introduced  by  the  parties,  the  court  found, 
substantially,  as  follows:  That  on  May  9,  1896,  the  defendant 
company,  by  its  duly  authorized  officers,  and  under  the  seal  of 
the  corporation,  issued  to  J.  T,  Armington  and  J.  C.  E.  Barker 
its  certificate,  bearing  No.  571,  for  300,051  shares  of  the  capital 
stock  of  the  corporation,  which  by  its  own  provisions  was  trans- 
ferable upon  the  books  of  the  company  upon  surrender  thereof, 
properly  indorsed;  that,  while  such  certificate  on  its  face  pur- 
ported to  be  owned  by  the  defendants  J.  C.  E.  Barker  and  J.  T. 
Armington,  as  a  matter  of  fact  133,317  shares  represented  by  \t 
were  owned  at  all  times  from  its  issuance  and  delivery  up  to 
August  22,  1903,  by  T.  E.  Collins,  subject,  at  the  date  last  men- 
tioned, to  a  lien  of  some  nature,  held  by  Lavina  A.  Collins,  the 
wife  of  T.  E.  Collins,  and  was  held  in  trust  by  Barker  and  Arm- 
ington for  Collins,  with  the  understanding  that  it  should  be 
transferred  to  him  on  demand;  that  on  August  22,  1903,  said 
Collins  represented  to  the  plaintiff  that  he  was  the  owner  of  the 
133,317  shares  represented  by  the  certificate,  that  he  was  entitled 
to  sell  the  same  and  have  it  transferred  on  the  books  of  the  com- 
pany, and  that  thereupon  the  plaintiff,  for  a  valuable  considera- 
tion, purchased  said  133,317  shares  from  Collins,  as  well  as  the 
interest  of  Lavina  A.  Collins,  and  that  thereupon  Barker,  Arm- 
ington, and  Collins  indorsed  the  certificate  by  indorsement  show- 
ing the  interest  that  she  had  purchased  from  Collins,  so  that  she 
might  have  the  shares  transferred  on  the  books  of  the  company ; 
that,  after  this  indorsement  was  made,  the  certificate  was  deliv- 
ered to  her  with  the  full  consent  of  Collins  and  his  wife,  and 
that  she  has  ever  since  then  been,  and  now  is,  entitled  to  have 
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the  same  transferred  on  the  books  of  the  corporation  and  to  have 
issued  to  her  a  certificate  for  said  133,317  shares;  that,  prior  to 
the  institution  of  this  action,  the  plaintiff  surrendered  the  cer- 
tificate to  the  corporation  and  demanded  of  the  officers  of  the 
corporation,  said  Power  and  Gormley,  that  they  cancel  the  same 
and  reissue  to  her  a  certificate  for  133,317  shares,  but  that  they 
wrongfully  refused,  and  still  wrongfully  refuse,  to  cancel  the 
certificate  and  reissue  said  number  of  shares  to  her;  that  the 
stock  is  reasonably  worth  five  cents  per  share;  that  Barker  and 
Armington,  at  all  times  after  the  issuance  and  delivery  of  said 
certificate  to  them,  recognized  the  ownership  of  T.  E.  Collins 
therein,  and  held  the  133,317  shares  as  his  trustee;  that  there  is 
no  evidence  that  J.  C.  E.  Barker,  J.  T.  Armington,  and  T.  B. 
Collins,  or  any  of  them,  used  the  moneys  belonging  to  the  de- 
fendant company  for  the  purpose  of  purchasing  said  stock,  or 
any  part  thereof,  or  for  the  purpose  of  paying  the  purchase 
price,  or  any  part  thereof,  or  that  they  used  any  money  belong- 
ing to  the  company  for  that  purpose,  and  that  they  purchased 
the  stock  with  their  own  money;  that  the  plaintiff,  Violet  Bar- 
ker, purchased  said  133,317  shares  of  stock  from  Collins,  and 
paid  therefor  a  valuable  consideration,  and  that  she  did  this 
without  notice  of  any  right,  claim,  title,  or  interest  of  the  de- 
fendant company  to  such  shares  or  any  of  them;  and  that  the 
plaintiff  has  not  been  guilty  of  laches  in  the  prosecution  of  her 
suit,  is  not  estopped  by  any  act  on  her  part  from  the  prosecution 
thereof,  and  that  her  action  is  not  barred  by  the  statute  of  limi- 
tations. 

Upon  the  request  of  the  defendants,  the  court  made  further 
supplemental  findings,  substantially  as  follows :  That  the  certifi- 
cate of  stock  No.  571  for  300,051  shares,  of  which  plaintiff  claims 
title  to  133,317  shares,  after  issuance  to  Armington  and  Barker, 
was  held  by  the  Anderson  brothers  as  collateral  security  for  the 
balance  of  the  unpaid  purchase  price  thereof,  until  final  payment 
some  years  after  the  sale ;  that,  at  the  time  of  the  purchase  of  the 
stock,  Barker  and  Armington  were,  respectively,  the  president 
and  secretary  of  the  defendant  mining  company,  and  continued 
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to  hold  these  o£Sees  until  the  stock  was  fully  paid  for;  that,  at 
the  time  of  the  purchase  of  said  stock  by  Barker,  Armington, 
and  Collins  from  the  Anderson  brothers,  it  was  understood  and 
agreed  that  the  same  .should  be  paid  for  out  of  moneys  which 
the  purchasers  might  derive  from  the  operation  of  the  company's 
mines. 

1.  Contention  is  made  that  the  evidence  is  insufficient  to  jus- 
tify the  findings,  and  particularly  the  finding  that  the  stock  in 
controversy  was  purchased  by  Armington,  Barker,  and  Collins 
with  their  own  moneys  and  not  with  moneys  belonging  to  the 
company.  The  transaction  by  which  the  stock  was  acquired 
took  place  on  May  9,  1896.  At  that  time  Barker  and  Collins 
were  directors  of  the  company,  Barker  being  its  president,  and 
E.  J.  Anderson  its  secretary.  E.  J.  Anderson  and  his  brother. 
J.  T.  Anderson,  owned  400,051  shares,  and  also  an  undivided 
one-sixth  interest  in  the  Ripple,  Raven,  and  Avalanche  lode 
claims,  situate  in  Cascade  county.  The  Anderson  brothers  on 
that  date  sold  to  Armington  and  Barker  all  their  shares  of  stock 
and  their  interest  in  the  claims  mentioned,  for  a  consideration 
of  $20,000,  to  be  paid  as  follows:  $6,000  in  cash,  $5,000  on  or 
before  July  3d;  $5,000  on  or  before  September  3d;  and  $4,000 
on  or  before  November  3,  1896.  For  the  deferred  payments 
notes  were  executed,  to  bear  interest  at  twelve  per  cent  per 
annum  after  maturity.  Of  the  stock  100,000  shares  were  trans- 
ferred on  the  books  and  delivered  immediately  to  Armington 
and  Barker.  The  remaining  300,051  shares  were,  under  a  writ- 
ten agreement  entered  into  on  that  day,  retained  by  the  Ander- 
son brothers  as  security  for  the  payment  of  the  notes,  as  was 
also  the  title  to  the  interest  in  the  mining  claims  mentioned, 
with  a  stipulation  as  to  the  latter,  however,  that,  upon  payment 
of  the  note  due  on  July  3d,  a  conveyance  of  the  claims  should 
be  made.  Collins  was  to  have  a  one-third  interest  in  the  pur- 
chase, and,  after  it  was  made,  he  signed  the  notes,  though  he  did 
not  sign  the  agreement.  It  was  understood  and  agreed  by  Arm- 
ington, Barker  and  Collins  that  the  notes  should  all  be  paid 
out  of  moneys  derived  from  ores  taken  from  the  property  belong- 
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ing  to  the  company,  they  at  that  time  owning  a  one-half  interest 
in  a  lease  of  some  claims  belonging  to  it,  having  purchased  this 
interest  from  others,  presumably  strangers  to  the  company,  who 
had  theretofore  leased  from  the  company,  as  hereafter  appears. 
Whether  the  Anderson  brothers  were  parties  to  this  understand- 
ing, or  even  cognizant  of  it,  does  not  appear. 

After  this  contract  was  made,  E.  J.  Anderson  resigned  the 
secretaryship,  and  Armington  became  a  director  and  was  made 
secretary  in  his  place,  and  thereafter  he  and  Barker  were,  re- 
spectively, secretary  and  president  of  the  company  until  final 
payment  was  made  to  the  Anderson  brothers.  The  $6,000  cash 
payment  was  made  by  Armington  out  of  his  own  money.  The 
note  falling  due  July  3d  was  paid  with  money  drawn  from  the 
treasury  of  the  company  by  Armington  and  credited  on  certain 
notes  held  by  Barker,  Armington  and  Collins  against  the  com- 
pany. A  payment  of  $3,900.33  was  afterward,  on  July  13, 
1897,  made  on  the  $4,000  note  with  money  borrowed  by  Arm- 
ington, Collins  and  Barker;  but  this  was  subsequently  refunded 
to  them  out  of  moneys  derived  from  ores  taken  out  of  the  prop- 
erty of  the  company  under  the  lease  referred  to  above.  The 
balance  of  this  note  and  the  $5,000  note  due  on  September  3, 
1896,  amounting  together  to  something  over  $7,000,  were  dis- 
charged by  Collins  about  July  1,  1899,  upon  a  compromise  of  a 
suit  brought  to  enforce  collection  by  the  Anderson  brothers ;  the 
amount  actually  paid  being  $6,000.  This  payment  was  made 
by  Collins  with  his  own  money.  Upon  the  payment  of  this  sum 
the  certificate  for  300,051  shares  was  delivered  to  Lavina  A.  Col- 
lins, to  be  held  by  her  as  security  for  the  performance  of  some 
sort  of  obligation  to  her  by  Armington,  Barker,  and  Collins,  the 
character  of  which  does  not  distinctly  appear. 

Prior  to  May  9,  1896,  Wydell  &  Churchill,  a  copartnership, 
had  secured  a  lease  from  the  company  of  some  of  its  claims,  and 
were  engaged  in  working  them  for  a  stipulated  royalty  on  the 
ores  extracted  and  reduced.  Collins,  Barker,  and  Armington, 
some  time  after  the  lease  was  executed,  purchased  a  half  interest 
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therein,  and  on  May  9,  1896,  were  engaged  in  taking  out  ore  and 
shipping  the  same  for  their  own  profit,  nevertheless  paying  to 
the  company  the  royalty  stipulated  for  in  the  lease.  It  appears 
from  the  testimony  of  Collins  and  Armington  that  at  some  time 
prior  to  May  9,  1896,  they,  together  with  the  Anderson  brothers, 
had  sold  to  the  company  the  Spokane  lode  mining  claim,  taking 
the  promissory  notes  of  the  company  therefor.  They  were  at 
that  time,  except  Armington,  all  directors  and  officers  of  the 
company.  These  notes  were  the  notes  upon  which  they  took 
credit  to  themselves  for  the  money  drawn  from  the  treasury  of 
the  company  to  make  the  payment  of  the  $5,000  note  due  July 
3,  1896. 

Certificate  No.  571  remained  unchanged  from  the  time  it  was 
first  issued  until  August  22,  1903,  when  the  plaintiflf  purchased 
Collins'  interest  therein.  It  was  then  mutually  agreed  by  Arm- 
ington, Barker  and  Collins,  that  Collins  was  entitled  to  133,317 
shares,  J.  C.  E.  Barker  to  100,017  shares,  and  J.  T.  Armington 
to  66,717  shares.  This  was  indorsed  on  the  back  of  the  certifi- 
cate. Thereupon  Collins  indorsed  the  certificate  in  blank,  and, 
by  the  consent  of  Barker,  Armington  and  Lavina  A.  Collins, 
transferred  the  same  to  Violet  Barker,  upon  payment  by  her  of 
$3,000  in  cash  and  the  execution  and  delivery  of  her  promissory 
notes  for  the  balance  of  $10,500;  she  having  on  that  day  pur- 
chased other  property  from  Collins,  Barker  and  Armington, 
besides  the  stock.  Soon  after  this  purchase  by  plaintiff,  the  cer- 
tificate indorsed  as  shown  above  was,  by  consent  of  plaintiff,  de- 
livered to  the  sheriff  of  Cascade  county,  to  be  held  by  him  with 
other  securities  in  lieu  of  an  undertaking  to  stay  execution  in  a 
case  entitled  Coombs  et  <d,  v.  Barker  et  al,,  then  pending  on 
motion  for  a  new  trial  in  the  district  court  of  Cascade  county. 
This  was  done  at  the  instance  and  for  the  benefit  of  D.  L.  S. 
Barker,  J.  C.  E.  Barker  and  Armington,  defendants  in  that 
case,  who  were  moving  for  a  new  trial.  Subsequently,  and  pre- 
sumably after  the  necessity  of  its  retention  by  the  sheriff  had 
passed  away,  the  certificate  was  seized  under  execution  which 
came  into  his  hands  in  a  case  entitled  Edwards  v.  J.  C.  E,  Bar- 


360        Barker  v.  Montana  Gold  etc.  Min.  Co.  [ilarch  T.  '07 

her,  and  Barker's  interest  in  it  was  sold  to  defendant  Power  and 
one  Louis  Heitman.  Thereupon  it  was  delivered  to  defendant 
Oormley,  as  secretary,  to  make  the  transfer  of  the  Barker  inter- 
est to  the  purchasers.  The  sale  by  the  sheriff  was  made  after 
notice  of  plaintiff's  claim. 

No  evidence  was  introduced  by  anyone  which  tended  to  show 
whether  the  Wydell  &  Churchill  lease  was  authorized  by  the 
stockholders  of  the  company,  or  whether  it  was  granted  by  the 
trustees  only.  Nor  does  it  appear  what  the  terms  of  the  lease 
were.  It  does  appear  that  the  sale  of  the  Spokane  claim  to  the 
company,  except  Armington's  interest,  was  made  by  the  direct- 
ors of  the  company,  all  of  whom  were  interested  in  the  claim, 
without  authority  from  the  stockholders. 

It  seems  clear  that,  at  the  time  the  sale  was  made  to  the  plain- 
tiff, Collins  was  only  the  equitable  owner  of  whatever  shares 
represented  by  the  certificate  he  was  entitled  to.  Of  this  fact 
the  plaintiff  was  fully  apprised.  Since  this  was  so,  she  bought 
only  such  equity  as  he  had,  and,  for  the  purposes  of  this  case, 
the  principles  which  would  have  applied  in  order  to  determine 
Collins'  rights  in  a  controversy  between  him  and  the  company 
are  determinative  of  her  rights  also.  She  does  not  occupy  the 
position  of  an  innocent  purchaser  without  notice.  (Civ.  Code, 
sec.  472 ;  10  Cyc.  632.) 

In  equity,  the  directors  of  a  corporation  occupy  a  fiduciary 
relation  to  the  corporation  and  its  stockholders.  Since  they  oc- 
cupy this  relation,  they  may  not  profit  by  virtue  thereof  at  the 
expense  of  the  corporation  or  the  rights  of  the  stockholders 
They  are  required  to  exercise  the  utmost  good  faith  in  the  dis- 
charge of  the  duties  arising  out  of  their  trust,  and  to  act  for  the 
corporation  and  its  stockholders,  giving  all  the  benefit  of  their 
best  judgment.  If  by  dealing  with  the  property  of  the  corpora^ 
tion  or  its  business  for  their  own  purposes,  directly  or  indirectly, 
they  derive  a  personal  profit  from  it,  they  may  be  held  trustees 
ex  malefido,  as  to  such  profits,  for  the  benefit  of  the  corporation 
and  those  stockholders  who  have  suffered  injury  or  deprivation 
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by  their  conduct,  and  be  compelled  to  restore  what  they  have 
thus  converted  to  their  own  use.  (Oerry  v.  Bismarck  Bank,  19 
Mont  191,  47  Pac.  810;  Coombs  v.  Barker,  31  Mont.  526,  79 
Pac.  1 ;  McConnell  v.  Combination  M.  &  M.  Co.,  30  Mont.  239, 
104  Am.  St.  Rep.  703,  76  Pac.  194;  Id.,  31  Mont.  563,  79  Pac. 
248.)  And  under  the  most  favorable  view  of  the  authorities, 
where  it  appears  that  the  directors  have  obtained  any  profit 
from  dealing  with  the  corporation,  and  the  transaction  is  drawn 
in  question  as  between  them  and  the  stockholders  of  the  corpora- 
tion, the  burden  is  upon  the  directors  to  show  that  such  trans- 
action has  been  fair,  open,  and  in  the  utmost  good  faith. 
(Coombs  V.  Barker  et  al.,  tupra.) 

Applying  these  principles  to  the  facts  showing  the  means  by 
which  the  Anderson  stock  was  obtained  by  Collins  and  his  asso- 
ciates, can  we  say  that  the  finding  of  the  district  court  that  they 
purchased  it  with  their  own  money  is  correct,  and  that  the  trans- 
action should  be  sustained  as  a  whole  f  We  think  not.  That 
they  drew  from  the  treasury  of  the  company,  directly  or  indi- 
rectly, $8,900.33  is  clear;  and  since  there  is  no  proof  that  they 
had  any  right  to  do  this, — ^for  such  right  is  not  shown  by  the 
facts  touching  the  sale  by  them  to  the  company  of  the  Spokane 
lode  claim,  by  which  they  obtained  the  notes  of  the  company, — 
all  of  the  parties  to  that  transaction,  except  Armington,  includ- 
ing the  Anderson  brothers,  being  directors  and  constituting  a 
majority  of  the  board,  and  personally  interested  in  the  sale  (Jfc- 
Connell  v.  Combination  M.  dk  M,  Co.,  supra),  they  became  trus- 
tees of  the  stock  and  the  other  property  purchased  with  it,  for 
the  benefit  of  the  company  to  the  extent  to  which  they  thus  used 
the  company's  funds.  Nor  is  the  fact  that  they  acquired  an  in- 
terest in  the  Wydell  &  Churchill  lease,  and  from  the  profits  of 
the  ores  extracted  and  reduced  obtained  a  part  of  the  funds  paid 
to  the  Andeison  brothers,  standing  alone,  sufficient  to  remove 
the  taint  from  the  transaction. 

Since  the  plaintiff  stands  in  the  shoes  of  Collins,  the  burden 
was  upon  her  to  show,  at  least,  that  the  transaction  out  of  which 
the  lease  grew  was  fair,  and  violated  no  duty  owed  to  the  com- 
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pany  by  Collins  and  hifl  associates.  This  burden  the  plaintiff 
did  not  sustain,  and  the  court  should  have  found,  as  the  facts 
show,  that  $8,900.33  of  the  funds  of  the  corporation  went  to  the 
purchase  of  the  stock. 

The  result  is  that  the  president  and  secretary  of  the  company, 
after  the  stock  came  into  their  hands,  were  entitled  to  retain  such 
a  proportion  of  it  as  was  impressed  by  the  trust  resulting  from 
the  purchase.  It  makes  no  difference  that  the  purchasers  exe- 
cuted their  notes  and  afterward  paid  them  to  the  amount  they 
did  with  the  funds  of  the  company.  As  was  observed  by  this 
court  in  Muller  v.  Buyck,  12  Mont.  354,  30  Pac.  386:  '*If  the 
mere  fact  that  defendant  gave  his  note  or  notes  for  a  portion 
of  the  purchase  price  in  said  transaction,  and  afterward  paid 
said  promises  off  with  trust  funds,  would  enable  defendant  to 
claim  and  hold  an  interest  in  said  property,  this  would  be  a  very 
convenient  method  for  a  fraudulently  disposed  trustee  to  pur- 
sue in  putting  trust  funds  into  land,  so  as  to  hold  an  interest 
therein."  So,  here,  we  do  not  think  that  Collins  and  his  asso- 
ciates could  have  insisted  that,  because  they  executed  their  notes 
for  the  stock  in  the  first  instance,  and  thereafter  paid  them  off 
in  part  by  moneys  belonging  to  the  company,  no  trust  character 
was  impressed  upon  the  property  which  the  company  could  en- 
force. 

2.  It  is  argued  by  appellant  that  the  evidence  shows  that  Col- 
lins never  oblfained  any  title,  either  legal  or  equitable,  to  any 
portion  of  the  stock  represented  by  the  certificate.  In  this, 
however,  we  think  appellant  mistaken.  If  the  contract  with 
the  Anderson  brothers  had  been  made  by  Collins  alone,  and  he 
had  paid  the  full  amount  of  the  $14,000  due  on  the  notes  exe- 
cuted to  them  out  of  his  own  funds,  there  could  be  no  question 
but  that  his  right  to  the  whole  amount  of  the  stock  would  have 
been  perfect,  even  though  the  certificate  had  been  issued  to  an- 
other for  him.  Therefore,  so  far  as  he  paid  his  own  money  for 
it, — and  the. evidence  shows  that  he  paid  $5,099.67, — ^his  right  to 
the  number  of  shares  thus  paid  for  was  perfect,  for  the  company 
may  not  be  permitted  to  do  wrong  by  retaining  the  whole  amount 
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because  a  trust  in  its  favor  resulted  as  to  a  part  of  it.  Collins 
was  entitled  to  the  proportion  of  the  shares  represented  by  the 
certificate  that  $5,099.67  bears  to  the  $14,000,  the  amount  paid 
for  the  whole ;  for,  though  he  actually  paid  $6,000  in  the  settle- 
ment of  the  suit  brought  by  the  Anderson  brothers,  this  amount 
included  interest  due  for  the  delay  in  payment  after  maturity 
of  the  notes,  and,  since  he  was  responsible  himself  for  the  delay, 
the  interest  paid  by  him  should  be  excluded  from  consideration. 

3.  What  has  already  been  said  disposes  of  the  contention  that 
the  plaintiff  was  not  a  bona  fide  purchaser  without  notice.  We 
think  the  statute  cited  supra  conclusive  upon  this  point. 

4.  The  point  is  made  that  the  evidence  shows  that  the  plain- 
tiff is  not  the  real  party  in  interest,  and  that  the  action  should 
have  been  dismissed  for  this  reason.  There  is  some  conflict  in  the 
evidence  upon  the  question  whether  the  purchase  from  Collins 
was  made  by  the  plaintiff  for  herself,  or  was  only  colorable  and 
for  the  benefit  of  one  David  L.  S.  Barker.  The  court  resolved 
the  question  in  favor  of  the  plaintiff,  and,  since  the  evidence 
does  not  clearly  preponderate  against  the  finding,  we  may  not 
disturb  it.  {Bordeaux  v.  Bordeaux,  32  Mont.  159,  80  Pac.  6; 
Finlen  v.  Heinze,  32  Mont.  354,  80  Pac.  918.) 

5.  Finally,  it  is  argued  that  the  plaintiff  has  lost  her  right  of 
action  by  laches.  In  this  contention  there  is  no  merit.  If  the 
whole  purchase  from  the  Anderson  brothers  had  been  made  by 
Collins  and  his  associates  with  their  own  money,  it  would  have 
been  of  no  concern  to  the  company  how  the  stock  was  issued  and 
held.  This  would  have  been  a  matter  of  concern  to  the  pur- 
chasers only,  and  the  officers  of  the  company  would  have  been 
bound  at  any  time,  whenever  the  certificate,  properly  indorsed, 
was  delivered  to  them,  to  make  the  transfer  as  they  directed.  So 
far,  therefore,  as  Collins  was  entitled  to  any  of  the  stock,  there 
being  no  dispute  between  him  and  his  associates  as  to  the  owner- 
ship of  such  interest,  the  officers  were  bound  to  make  the  trans- 
fer whenever  properly  directed  to  do  so,  and  no  lapse  of  time 
would  protect  them  against  the  consequences  of  a  refusal. 
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The  other  contentions  made  ure  not  of  sufficient  merit  to  re- 
quire special  notice. 

Dividing  the  shares  represented  by  the  certificate  according 
to  the  proportion  heretofore  indicated,  between  the  plaintiff 
and  the  corporation,  the  plaintiff. is  entitled  to  109,287  shares, 
and  the  corporation  to  the  balance.  The  case  is  therefore  re- 
manded to  the  district  court,  with  directions  to  proceed  as  fol- 
lows: To  grant  the  defendants  a  new  trial,  unless  the  plaintiff 
within  thirty  days  from  the  date  of  the  remittitur  file  with  the 
clerk  her  written  consent  that  the  judgment  may  be  so  modified 
as  to  direct  the  issuance  to  her  of  109,287  shares,  in  full  satis- 
faction of  her  claim,  but  that,  if  such  consent  be  filed,  the  judg- 
ment be  modified  accordingly.  The  order  denying  a  new  trial 
will  then  stand  affirmed.  The  parties  appellant  and  respondent 
will  each  pay  one-half  the  costs. 

New  tridl  granted  nisi. 

Mr.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 
Rehearing  denied  April  20,  1907. 


STATE  EX  REL.  KLEIN,  Relator,  v.  DISTRICT  COURT  OP 
THE  FIRST  JUDICIAL  DISTRICT  et  al.,  Respondents. 

(No.  2,427.) 

(Submitted  March  23,  1907.    Decided  March  25,  1907.) 

(90  Pac.   161.) 

Supervisory  Control — Premature  Application — Remedy  by  Ap- 
peal— Probate  Courts — Executors, 

1.  The  executor  of  an  estate  was  charged  by  certain  legatees  with 
mismanagement  of  the  estate,  with  neglect  of  duty  and  with  the 
commission  of  a  fraud  upon  their  rights  in  dealing  with  the  assets  of 
the  estate  for  his  personal  profit,  and  the  court  was  asked  for  his  re- 
moval, and  that  he  be  made  to  account  for  aU  profits  so  made  by  him. 
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After  a  partial  hearing,  the  eourt  expressed  the  opinion  that  the  executor 
must  be  held  to  account  as  trustee  and  required  to  pay  over  anj 
profits  derived  by  him  through  his  deaUngs  with  the  trust  funds.  No 
final  order,  however,  was  made  in  the  premises.  The  executor  there- 
upon applied  to  the  supreme  court  for  a  writ  of  supervisory  control. 
Held,  that  the  application  was  premature,  since  the  appellate  court 
may  not  anticipate  that  upon  final  determination  the  district  court 
will  reach  a  wrong  conclusion,  that  in  any  event  an  effective  remedy 
is  provided  by  appeal,  under  Act  of  1899  (Laws  1899,  p.  146), 
and  that  therefore  the  writ  does  not  lie. 

Original  application  by  the  state,  on  the  relation  of  Jacob 
Klein,  personally  and  as  executor  of  Henry  Klein,  deceased,  for 
a  writ  of  supervisory  control  to  the  district  court  of  the  first 
judicial  district  and  the  Honorable  J.  M.  Clements,  a  judge 
thereof.    Writ  denied. 

Messrs.  Walsh  dk  Netuman,  for  Relator. 

Messrs.  Carpenter,  Day  dk  Carpenter,  Messrs,  Word  A  Word, 
Mr.  Wm.  T.  Pigott,  and  Mr.  J.  TJ.  Sanders,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Application  for  writ  of  supervisory  control.  On  February 
15,  1907,  certain  of  the  legatees  under  the  last  will  and  testa- 
ment of  Henry  Klein,  deceased,  filed  a  petition  in  the  district 
court  of  Lewis  and  Clark  county,  wherein  is  pending  the  ad- 
ministration of  the  estate,  charging  Jacob  Klein,  the  executor, 
with  mismanagement  of  the  estate,  neglect  of  his  duty  and  the 
commission  of  a  fraud  upon  the  rights  of  the  petitioners  as  lega- 
tees, and  asking  that  he  be  removed  from  his  office.  The  peti- 
tion further  asked  that  he  be  made  to  account  to  the  estate  for 
all  profits  made  by  him  out  of  a  purchase  of  eight  thousand 
shares  of  the  capital  stock  of  the  Snowstorm  Mining  Company, 
a  corporation,  which,  it  is  alleged,  amount  to  the  sum  of  $24,000, 
for  that,  in  making  the  purchase  thereof,  the  said  Jacob  Klein 
used  his  position  as  executor  and  thus  obtained  said  profits 
under  and  by  virtue  of  his  office.  In  obedience  to  a  citation  is- 
sued, the  said  Klein  appeared  and  denied  specifically  all  the 
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charges  of  wrongdoing  on  his  part,  and  alleged  that  the  mining 
stock  in  question  was  purchased  by  him  in  his  own  right,  with 
his  own  money,  and  that  the  estate  has  no  interest  therein. 

It  appears  from  the  petition  filed  in  this  court  that  the  issues 
presented  by  the  petition  and  the  answer  of  the  executor  are 
still  pending  in  the  district  court,  that  the  hearing  has  been  par- 
tially had,  and  that  the  court  has  expressed  the  opinion  that 
the  said  Klein  must  be  held  to  account  as  trustee  and  required 
to  pay  over  to  the  estate  whatever  profits  he  has  derived  from  the 
purchase  of  said  stock,  but  no  final  order  in  the  premises  has 
yet  been  made.  Under  these  circumstances  we  are  of  the  opin- 
ion that  the  application  to  this  court  is  premature,  even  though 
it  be  conceded,  as  the  relator  contends,  that  the  district  court 
sitting  as  a  court  of  probate  has  no  power  to  determine  the 
question  of  title  to  the  mining  stock  as  between  him  and  the  es- 
tate. 

Further,  sections  2540  to  254.4  of  the  Code  of  Civil  Procedure, 
require  the  district  court,  either  upon  its  own  motion  or  upon 
the  application  of  anyone  interested  in  the  estate,  to  remove 
an  administrator  or  executor  for  mismanagement  of  the  estate 
or  neglect  of  duty,  and  it  is  its  duty  to  do  so  whenever  the  charge 
of  mismanagement  or  neglect  is  established.  Incidentally,  also, 
it  is  clearly  within  the  power  of  the  court  to  require  such  an 
executor  or  administrator  to  turn  over  to  his  successor  who  may 
be  appointed  by  the  court,  all  property  belonging  to  the  estate 
which  has  come  into  his  hands  under  and  by  virtue  of  his  office. 
In  determining  the  issues  involved  the  court  may  decide  wrong 
as  well  as  right;  nevertheless,  it  has  jurisdiction  to  proceed  to 
hear  and  determine  the  whole  matter.  Although  the  district 
court  has  expressed  the  opinion  that  the  executor  in  this  case 
has  been  guilty  of  wrongdoing,  and  has  indicated  its  determina- 
tion to  hold  that  the  said  mining  stock  or  profits  derived  from  its 
purchase  belong  to  the  estate,  and  thus  has  intimated  its  pur- 
pose to  determine  the  rights  of  Jacob  Klein  summarily,  this  court 
may  not  anticipate  that  upon  the  final  determination  of  the  con- 
troversy the  district  court  will  reach  a  wrong  conclusion.     If, 
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in  making  the  final  order,  the  court  should  go  beyond  the  power 
granted  by  the  sections  referred  to,  the  executor  has  the  right 
of  appeal  under  section  1722  of  the  Code  of  Civil  Procedure, 
as  amended  by  the  Act  of  1899  (Sess.  Laws  1899,  p.  146).  This 
remedy  will  be  effective.  In  any  event,  this  court  may  not  in- 
terfere until  the  district  court  has  made  some  order  in  the  prem- 
ises which  is  subversive  of  the  rights  of  the  relator.  The  writ  is 
accordingly  denied. 

Writ  denied. 

Mb.  Justice  Hollow  ay  and  IVIb.  Justice  Smith  concur. 


STATE,  Respondent,  v.  SLOAN,  Appellant. 

(No.  2,402.) 
(Submitted  April  9,  1907.     Decided  April  20,  1907.) 
(89  Pae.  829.) 

Criminal  Law — Grand  Larceny — Instructions — Reversible  Error 
— Definition  of  Crime — Credibility  of  Witnesses — Invasion  of 
Province  of  Jury. 

Criinisal  Law — Appeal — Evidence — ^Record — Instructions. 

1.  Where  the  record  on  appeal  in  a  criminal  cause  does  not  contain 
a  bill  of  exceptions  or  statement  of  the  case  embodying  any  of  the 
evidence,  instructions  complained  of  as  erroneous  must  h^ve  been  so 
under  any  conceivable  state  of  facts  which  the  evidence  introduced  at 
the  trial  tended  to  establish,  in  order  to  overcome  the  presumption  in 
favor  of  the  district  court's  action  in  submitting  them  and  to  warrant 
a  reversal. 

Same — ^Prejudice — Presumption  of  Error. 

2.  While  prejudice  will  be  presumed  where  error  is  affirmatively 
shown,  the  supreme  court  in  a  criminal  appeal  wiU  not  presume  error. 

Same — Grand    Larceny — Defective     Definition    of     Crime — Erroneous    In- 
structions. 

3.  An  instruction  given  in  a  prosecution  for  grand  larceny,  which 
simply  defined  the  crime  in  the  words  of  the  statute,  and  which  was 
not  aided  by  appropriate  language  in  other  para;^raj)hs  of  the  charge 
supplementing  the  definition  so  as  to  inclndo  tlif  npcpssarv  clement 
of  felonious  or  criminal  intent,  was  erroneous.  {Utate  v.  Allen,  34 
Mont.  403,  S7  Pac.  177.) 
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Same — ^Defective  Definition  of  Crime — Instructions. 

4.  Nor  was  the  vice  in  the  foregoing  instruction  cured  bj  the  use 
of  the  words  ** steal"  and  ''larceny,"  used  synonymously,  since  they 
could  not  have  been  understood  by  the  jury  as  having  any  broader 
import  than  that  given  to  the  term  "larceny"  in  the  definition. 

flame — Instructions— Credibility  of  Witnesses. 

6.  It  is  error  to  instruct  the  jury  in  a  criminal  ease,  on  the 
question  of  the  credibility  of  witnesses,  that  important  and  striking 
contradictions  should  be  attributed  to  willful  perjury  rather  than  to 
the  fault  of  inattention  or  defect  of  memory.  (State  t.  Allen,  34 
Mont.  403,  87  Pac.  177.) 

Same — Instructions — Credibility  of  Witnesses. 

6.  The  statement,  in  an  instruction  given  in  a  criminal  cause,  that 
coincidence  in  all  points  of  the  stories  of  different  witnesses  always 
engenders  a  suspicion  of  practice  and  concert,  and  therefore  gives 
rise  to  the  imputation  of  perjury,  was  error.  (State  v.  AUen,  34  Mont« 
403,  87  Pac.  177.) 

Same — ^Grand   Liarceny — Instructions — Invasion   of   Province   of   Jury. 

7.  For  the  district  court  to  give  expression,  in  its  charge  to  the 
jury,  to  its  assumption  that  a  witness  in  a  prosecution  for  grand 
larceny  was  the  accomplice  of  the  defendant,  was  an  invasion  of 
the  province  of  the  jury,  since  it  impliedly  told  them  that  defendant 
was  guilty  of  the  crime  charged  as  principal  {State  ▼.  AUen,  34 
Mont.  403,  87  Pac.  177.) 

Same — Instructions — ^Value  of  Circumstantial  Evidence. 

8.  In  a  criminal  cause  the  district  court,  in  charging  the  jury  upon 
the  value  of  circumstantial  evidence,  should  refrain  from  saying  that 
conviction  should  follow  if  such  evidence  convinces  their  "guarded 
judgment,"  since  it  may  mislead  the  jury,  even  though  in  other  in- 
structions the  rule  be  properly  stated.  (State  v.  Allen,  34  Mont.  403, 
87  Pac.  177.) 

Appeal   from   District    Court,    Oallatin  County.    W.  B.  C. 
Stewart,  Judge, 

Roland  T.  Sloan  was  convicted  of  grand  larceny  and  appeals 
from  the  judgment.     Reversed  and  remanded 

Mr.  J.  L.  Stoats,  for  Appellant. 

Mr.  Albert  J,  Oalen,  Attorney  General,  and  Mr.  W.  B.  Poor- 
man,  Assistant  Attorney  General,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  the  crime  of  grand  larceny, 
and  has  appealed  from  the  judgment  condemning  him  to  a  term 
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in  the  state  prison.  A  reversal  of  the  judgment  is  sought  upon 
alleged  errors  in  certain  of  the  instructions  submitted  to  the 
jury.  No  bill  of  exceptions  or  statement  of  the  case  embodying 
any  of  the  evidence  accompanies  the  record.  Hence,  under  the 
settled  rule  that,  in  order  to  overcome  the  presumption  in  favor 
of  the  action  of  the  trial  court,  the  party  alleging  error  must 
affirmatively  show  it,  our  inquiry  must  be  limited  to  a  determin- 
ation of  the  question  whether  the  instructions  complained  of  are 
erroneous  upon  any  supposable  state  of  facts  which  the  evidence 
introduced  at  the  trial  tended  to  establish.  {State  v.  Mason,  21 
Mont.  340,  61  Pac.  861,  and  cases  cited.)  This  court  may  not 
presume  error,  even  though,  under  the  rule  heretofore  uniformly 
observed,  it  will  presume  prejudice  where  error  is  affirmatively 
shown.  With  none  of  the  facts  before  it  to  illustrate  or  point 
the  particular  exceptions,  it  must  presume  that  the  facts  justi- 
fied every  part  of  the  charge,  unless  it  is  manifest  that  it  was 
wrong  in  any  particular  under  any  conceivable  state  of  facts. 

The  portions  of  the  charge  to  which  special  objection  is  made 
are  paragraphs  2,  4,  12,  17  and  18.  All  of  these  instructions  are 
substantially  identical  with  the  instructions  considered  by  this 
court  in  State  v.  Allen,  34  Mont.  403,  87  Pac.  177,  and  all  of 
them  were  held  in  that  case  to  be  prejudicially  erroneous,  except 
paragraph  12,  which  deals  with  the  value  of  circumstantial  evi- 
dence. The  discussion  of  them  in  paragraphs  7,  8,  9,  and  10  of 
the  opinion  in  that  case  is  referred  to  as  entirely  applicable  here, 
since  the  objections  urged  in  that  case  are  the  same  as  those  now 
urged,  and  it  will  not  be  necessary  to  quote  and  discuss  them 
here. 

The  errors  in  2,  4,  17,  and  18  are  pointed  out  in  paragraphs 
7,  8,  and  10  of  the  opinion.  What  is  said  of  instruction  12  is 
found  in  paragraph  9.  Of  this  it  is  said,  in  substance,  that  it 
is  not  a  clear  statement  of  the  law,  yet  not  so  inaccurate  as  to  be 
prejudicially  misleading,  when  read  in  connection  with  other 
instructions  on  the  same  subject.  If  this  were  the  only  error 
complained  of  here,  we  should,  in  view  of  the  other  instructions 
submitted,  be  inclined  to  hold  it  not  prejudicially  erroneous, 
Mont.,  VoL  35—24 
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Are  instructions  2,  4,  17,  and  18  erroneous  upon  any  supposa- 
ble  state  of  facts  t  We  think  they  are.  Instruction  No.  2  de- 
fines the  crime  of  grand  larceny  in  the  words  of  the  statute. 
This  definition  does  not  include  the  element  of  felonious  or  crim- 
inal intent,  nor  is  ft  aided  in  this  respect  by  appropriate  lan- 
guage expressive  of  this  idea  in  other  parts  of  the  charge.  It 
is  true  the  words  ''larceny"  and  ''steal"  are  both  used  in  para- 
graphs 13  and  14  of  the  charge  and  elsewhere,  but  it  is  apparent 
that  they  are  used  synonymously;  and,  since  they  are  referable 
for  the  sense  in  which  they  were  used  to  the  court's  definition 
of  the  term  "larceny,"  they  could  not  have  been  understood  by 
the  jury  as  having  any  broader  import  than  is  given  to  the  term 
"larceny"  in  the  definition.  The  case  of  State  v.  Rechnitz,  20 
Mont.  488,  52  Pac.  264,  is  directly  in  point,  and  we  can  conceive 
of  no  state  of  facts  wherein  the  definition,  unaided  by  other  sup- 
plemental or  explanatory  instructions,  should  not  be  held  to 
have  been  prejudicially  erroneous. 

So,  no  condition  of  facts  proven  at  the  trial  could  justify  the 
giving  of  instruction  No.  4,  wherein,  as  we  read  it,  the  rule  is 
laid  down  that  important  and  striking  contradictions  in  the 
statements  of  the  different  witnesses  who  testified  at  the  trial 
should  be  attributed  to  deliberate  perjury,  rather  than  to  the 
fault  of  inattention  or  defect  of  memory,  and  coincidence  in  all 
points  of  the  stories  of  different  witnesses  always  engenders  a 
suspicion  of  practice  and  concert,  and  therefore  gives  rise  to  the 
imputation  of  perjury.  Of  this  instruction  it  was  also  stated  in 
State  V.  Allen,  supra,  that  we  had  not  found  a  similar  statement 
of  the  law  approved  by  any  court  or  text-writer.  In  the  brief 
of  the  attorney  general  attention  is  called  to  the  fact  that  an 
instruction  almost  identical  with  the  one  before  us  may  be 
found  in  paragraph  873  of  volume  2  of  Blashfield's  Instructions 
to  Juries.  It  is  also  said  that  it  was  approved  as  a  correct  state- 
ment of  the  law  by  the  supreme  court  of  Iowa  in  State  v. 
Shelledy,  8  Iowa,  477.  By  referring  to  State  v.  Shelledy  it  will 
be  found  that,  though  the  instruction  was  submitted  to  the  jury 
upon  the  trial  of  the  case,  there  is  no  reference  to  it  in  the 
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opinion  of  the  court,  and,  evidently,  it  waa  not  criticised  or  dis- 
cussed by  counsel. 

In  discussing  instructions  similar  to  17  and  18  in  State  ▼. 
Allen,  supra,  this  court  said:  ''To  assume  that  there  is  an  ac- 
complice is  an  assumption  that  a  crime  has  been  committed  and 
that  there  is  a  principal ;  for  there  can  be  no  accomplice  with- 
out a  crime  and  a  principal.  Therefore  the  assumption  that 
Maxwell  was  an  accomplice  was  an  assumption  of  defendant's 
guilt  of  the  crime  charged.'* 

The  larceny  charged  in  this  case  was  apparently  one  of  several 
larcenies  shown  to  have  been  committed  by  Allen  and  his  as- 
sociates in  the  case  of  State  v.  Allen.  In  instructions  17  and 
18  the  court  assumed  that  Maxwell,  the  same  witness  who  is 
referred  to  in  State  v.  Allen  as  the  accomplice  of  Allen,  was 
the  accomplice  of  Sloan  also.  The  court  may  not  in  any  case 
where  a  defendant  is  on  trial  for  a  crime,  upon  his  plea  of  not 
guilty,  proceed  upon  the  assumption  that  the  defendant  is  guilty, 
but  must  submit  the  question  of  his  guilt  to  the  jury,  without  ex- 
pressing any  opinion  thereon.  Upon  the  assumption  that  there 
was  evidence  tending  to  show  that  Maxwell  was  an  accomplice 
with  the  defendant  in  the  crime  with  which  he  was  charged,  it 
it  was  for  the  jury  to  say  what  the  fact  was,  and  it  was  a  direct 
invasion  of  their  province  for  the  court  to  assume  the  fact  as 
proven.  If  a  court  may  assume  that  the  defendant  is  guilty,  it 
may  tell  the  jury  so.  If  it  may  tell  the  jury  so,  it  may  in- 
struct the  jury  to  bring  in  a  verdict  of  guilty.  This,  as  was 
pointed  out  in  State  v.  Koch,  33  Mont.  490,  85  Pac.  272,  the 
court  may  never  do,  because  to  do  so  would  be  a  violation  of  the 
constitutional  right  of  the  defendant  to  have  his  case  submitted 
to  and  passed  upon  by  the  jury. 

Fault  was  found  with  other  instructions  submitted  to  the 
jury,  but  we  do  not  deem  them  of  suf^cient  merit  to  require 
special  notice. 

For  the  reasons  stated,  the  judgment  is  reversed,  and  the 
cause  remanded  for  a  new  trial.  ^^^^^^^^  ^^  remanded. 

Ms.  JusTiCB  HoLLOWAY  and  Mb.  Justiob  Smith  concur. 
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36     6M|  STATE,  Respondent,  v.  McLEOD,  Appellant. 

(No.  2,403.) 

(Submitted  April  9,  1907.     Decided  April  20,  1907.) 

(89  Pac.  831.) 

(See,  also,  paragraphs  2,  3,  4  and  6  of  s^Uabus  in  Siate  ▼.  Sloan,  ante, 

p.  367.) 

Criminal  Law — Instructions — Evidence — Weight  to  he  Given  to 
Affirmative  and  Negative  Testimony. 

1.  An  instruction,  given  in  a  criminal  prosecution,  that,  other  things 
being  equal,  **  affirmative  testimony  is  in  general  entitled  to  more 
weight  than  negative  testimony,  *'  was  vague  and  indefinite,  in  that 
it  failed  to  point  out  what  character  of  testimony  was  to  be  weighed 
under  the  rule  stated  and  what  attendant  facts  and  circumstances 
should  bo  considered.  As  a  general  rule,  such  an  instruction  should 
not  be  given  without  careful  qualification  with  reference  to  the 
attendant  circumstances;  and  the  safer  practice  is  to  submit  the  evi- 
dence, under  general  instructions,  and  allow  the  jury  to  weigh  and 
test  it  according  to  the  ordinary  rules. 

Appeal  from  District  Court,  Gallatin  County;  W.  R.  C. 
Stewart,  Judge, 

Grant  McLeod,  convicted  of  grand  larceny,  appeals  from 
the  judgment  condemning  him  to  a  term  of  imprisonment  in 
the  state  pris6n.     Reversed  and  remanded. 

Mr,  J.  L.  Staats,  for  Appellant. 

Mr.  Albert  J,  Galen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  for  Respondent. 

MR."  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  grand  larceny  and  has  ap- 
pealed from  the  judgment  condemning  him  to  a  term  of  im- 
prisonment in  the  state  prison.  He  complains  of  errors  in  the 
instructions. 
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Paragraphs  2,  11  and  14  of  the  charge  submitted  to  the  jury 
are  substantially  identical  with  paragraphs  2,  4  and  12  of  the 
charge  given  in  the  case  of  State  v.  Sloan  (just  decided),  antey  p. 
367,  89  Pac.  829.  That  case  is  conclusive  of  this.  For  the 
reasons  stated  therein,  and  upon  the  authority  of  State  v.  Allen, 
34  Mont.  403,  87  Pac.  177,  the  judgment  must  be  reversed. 

Paragraph  8  of  the  charge  is  as  follows :  **  You  are  instructed 
as  a  matter  of  law  that,  if  other  things  are  equal,  affirmative 
testimony  is  in  general  entitled  to  more  weight  than  negative 
testimony;  that  is,  a  witness  who  testifies  that  he  saw  a  certain 
thing  is  entitled  to  more  credit  than  a  witness  who  testifies  that 
he  did  not  see  the  thing,  if  such  witness  giving  such  affirmative 
testimony  has  not  been  impeached." 

It  is  often  the  case  that  a  positive  statement  by  a  witness 
that  a  particular  event,  which  is  in  question,  occurred,  is  entitled 
to  more  weight  than  a  negative  statement  by  another  that  it 
did  not  occur.  But  this  is  not  always  so.  It  frequently  happens 
that,  where  both  witnesses  are  otherwise  equally  credible,  the' 
negative  statement  is  entitled  to  as  much  weight  as  the  positive 
statement,  owing  to  the  superior  means  of  observation  possessed 
at  the  time  by  the  witness  making  the  negative  statement.  So, 
again,  it  is  frequently  the  case  that  a  statement,  negative  in  form, 
is  a  positive  statement  of  a  fact.  The  credibility  of  a  witness 
in  such  case  does  not  depend  at  all  upon  the  form  in  which  the 
statement  is  made,  but  upon  the  apparent  truthfulness,  intelli- 
gence, interest,  and  other  like  considerations  that  go  to  his  credit. 
In  other  words,  his  evidence,  though  negative  in  form,  must 
be  tested  by  the  general  rule  applicable  to  determining  the 
weight  of  testimony.  In  general,  it  may  be  said  that  so  much 
depends  upon  the  circumstances  of  the  particular  case  that  no 
general  rule  on  the  subject  can  be  laid  down,  further  than  to 
say  that  a  trial  court  should  not  instruct  the  jury  that  positive 
testimony  is  entitled  to  greater  weight  than  negative  testimony, 
without  careful  qualification  with  reference  to  the  attendant  cir- 
cumstances. (2  Elliott  on  Evidence,  sec,  697;  17  Cyc.  801-805, 
and  cases  cited.) 
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While  we  cannot  say,  in  the  absence  of  the  evidence  introduced 
at  the  trial,  that  the  instruction  complained  of  was  prejudicially 
erroneous,  it  is  vague  and  indefinite,  in  that  it  fails  to  point 
out  what  iharacter  of  testimony  is  to  be  weighed  under  the  rule, 
and  what  attendant  facts  and  circumstances  should  be  consid- 
ered. Under  it  the  jury  were  left  to  determine  for  themselves 
whether  evidence  merely  negative  in  form  was  in  fact  nega- 
tive testimony  within  the  rule,  and  in  this  respect  the  instruction 
was  probably  misleading.  It  is  safer  in  such  cases  to  submit  the 
evidence  to  the  jury  under  general  instructions  as  to  the  weight 
to  be  given  to  the  statement  of  each  witness  and  allow  them 
to  weigh  and  test  it  according  to  the  ordinary  rules. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 

Mb.  Justice  Hollowat  and  Mb.  Justice  Smith  concur. 


STATE,  Respondent,  v.  ANDERSON  et  al.,  Appellants. 

(No.  2,415.) 

(Submitted  April  9,  1907.    Decided  April  20,  1907.) 

(89  Pac.  831.) 

(For  sjUabuB,  see  paragraphs  3  and  4  of  syllabus  in  State  y.  Sloan,  ante, 

p.  367.) 

Appeal  from  District  Court  Oallatin  County;  W.  R.  C. 
Stewart,  Judge. 

Harby  Anderson  and  James  Smith,  convicted  of  assault  in 
the  second  degree,  appeal  from  the  judgment.  Reversed  and 
remanded. 

Mr,  J,  L,  Staats,  for  Appellants. 

Mr.  Albert  J,  Galen,  Attorney  General,  and  Mr,  W.  H,  Poor- 
man,  Assistant  Attorney  General,  for  Respondent. 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendants  were  convicted  of  assault  in  the  second  degree 
and  were  sentenced  to  a  term  in  the  state  prison.  They  have 
appealed,  and  rely  for  a  reversal  of  the  judgment  upon  alleged 
error  in  paragraph  3  of  the  charge  to  the  jury.  This  paragraph 
is  substantially  identical  with  paragraph  4  of  the  <;harge  given 
in  State  v.  Sloan  (just  decided),  ante,  p.  367,  89  Pac.  829. 
What  is  said  there  and  in  the  case  of  State  v.  Allen,  34  Mont. 
403,  87  Pac.  177,  is  conclusive  of  this  case,  and  for  the  reasons 
there  stated,  the  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Hollowat  and  Mr.  Justice  Smith  concur. 


STATE,  Respondent,  v.  FARNHAM,  Appellant. 

(No.  2,395.) 
(Submitted  April  10,  1907.     Decided  April  20,  1907.) 
(89  Pac.  728.) 

Criminal  Law — Assault — Information — Sufficiency — Instructions 
— Harmless  Error — Credibilitij  of  Defendant  as  Witness. 

Criminal  Law — Assault  in  Second  Degree — Information — Sufficiency. 

1.  Under  Penal  Code,  section  401,  subsections  3  and  5,  an  information 
charging  defendant  with  having  willfully,  unlawfully  and  feloniously 
assaulted  a  person  with  a  piece  of  iron  pipe  with  intent  to  inflict 
grievous  bodily  harm,  was  sufficient  to  charge  the  defendant  with  an 
assault  with  the  intent  to  commit  a  felony  and  gave  the  district  court 
jurisdiction  to  try  the  cause. 

Same — Instructions — Harmless    Error. 

2.  Where  one  charged  with  assault  in  the  second  degree  was  con- 
victed of  that  crime  in  the  third  degree,  he  was  not  prejudiced  by  an 
instruction  which  comprised  all  of  the  subdivisions  of  section  401  of 
the  Penal  Code,  setting  forth  the  various  circumstances  under  which 
the  crime  in  the  higher  degree  may  be  committed. 
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flame — ^Instrnctions — ^Aesault  in  Its  Degrees — ^Harmless  Error. 

3.  In  a  prosecution  for  assault  in  the  second  degree,  an  instruction 
which  directed  the  jury,  inter  alia,  that  while  eight  of  their  number 
eould  return  a  verdict  of  guilty  of  assault  in  the  third  degree,  it  re- 
quired a  unanimous  verdict  to  find  him  guilty  of  the  crime  in  its  higher 
degree  or  a  verdict  of  not  guilty,  but  which  omitted  to  charge  that  if 
the  jury  unanimously  agreed  that  defendant  was  not  guilty  of  assault 
in  the  second  degree,  and  if  thereupon  eight  of  their  number  came  to 
the  conclusion  that  he  was  not  guilty  of  the  crime  in  the  third  degree,, 
he  should  be  acquitted,  was  harmless  error  where  the  record  showed 
that  nine  of  the  jurors  agreed  to  the  verdict  finding  defendant  guilty 
of  assault  in  the  third  degree. 

Same  —  Witnesses — ^Defendant — Credibility — Instructions — Presumption    of 
Innocence. 

4.  An  instruction,  submitted  to  the  jury  in  a  criminal  cause,  embody- 
ing the  provisions  of  section  2442  of  the  Penal  Code,  that  a  defend- 
ant cannot  be  compelled  to  be  a  witness  against  himself,  and  that  if 
he  does  testify,  the  fact  that  he  is  the  defendant  and  the  nature  and 
enormity  of  the  crime  with  which  he  stands  charged  could  be  taken 
into  consideration  by  the  jury  in  weighing  his  testimony,  was  not  open 
to  the  objection  that  it  practically  deprived  him  of  the  presumption 
of  innocence  which  attends  him  until  his  guilt  is  established  beyond  a 
reasonable  doubt. 

Same — Instructions — Refusal — When    not    Error. 

5.  Where  the  district  court  in  a  prosecution  for  assault  in  the  second 
degree  had  fully  covered  the  law  of  the  case  in  the  instructions  given,, 
error  may  not  be  predicated  upon  its  refusal  to  submit  others  requested 
by  defendant. 

Same. 

6.  An  instruction  requested  by  the  defendant  in  a  criminal  prosecu- 
tion which  commented  upon  the  evidence,  and  one  not  justified  by  the 
facts  of  the  case,  were  properly  refused. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael  Don- 
Um,  Judge. 


E.  P.  Farnham,  charged  with  assault  in  the  second  degree 
and  found  guilty  of  assault  in  the  third  degree,  appeals  from  the 
judgment  of  conviction.    Affirmed. 

Messrs.  Maury  &  HogevoU,  for  Appellant. 

The  crime  charged  was  a  misdemeanor,  and  the  district  court 
therefore  had  no  jurisdiction  to  try  the  cause.  {People  v.  Mar- 
tin, 47  Cal.  112;  Ex  parte  Ah  Cha,  40  Cal.  426;  People  v.  Van- 
ard,  6  Cal.  562 ;  People  v.  Mourat,  45  Cal.  281 ;  Ex  parte  Max,. 
44  Cal.  579;  People  v.  Vierro,  52  Cal.  451;  State  v.  Broadbent, 
Id  Mont  467,  48  Pac.  775;  People  v.  Joselyn,  80  CaL  544,  22  Pac. 
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217.)     The  court  should  have  dismissed  the  case.     (People  y. 
Hodge,  27  Cal.  343.) 

Mr.  Albert  J.  Odlen,  Attorney  General,  and  Mr.  Dan  Yancey, 
Assistant  Attorney  General,  for  Respondent. 

MB.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

E.  P.  Pamham  was  charged  by  the  county  attorney  of  Silver 
Bow  county,  by  an  information,  with  having  willfully,  unlaw- 
fully and  feloniously  assaulted  one  Frank  0.  Nelson  with  a 
piece  of  iron  pipe,  with  intent  to  inflict  upon  said  Nelson 
grievous  .bodily  harm.  The  defendant  entered  a  plea  of  not 
guilty.  A  trial  was  had  before  the  district  court,  which  resulted 
in  a  verdict  finding  the  defendant  guilty  of  assault  in  the 
third  degree.  From  the  judgment  entered  on  this  verdict  the 
defendant  appeals. 

1.  It  is  contended  by  the  appellant  that  the  information  only 
charges  an  assault  in  the  third  degree,  and  therefore  the  dis- 
trict court  was  without  original  jurisdiction  to  try  the  case. 

The  character  of  the  offense  charged  must  be  determined  by 
reference  to  section  401  of  the  Penal  Code ;  and  if  the  informa- 
tion can  be  sustained  as  one  charging  assault  in  the  second  de- 
gree,— which  it  assumes  to  charge, — ^by  reference  to  any  of  the 
subdivisions  of  that  section,  such  result  must  be  reached.  The 
introductory  clause  and  subdivisions  3  and  5  of  that  section  are 
as  follows: 

**Sec.  401.  Every  person  who,  under  circumstances  not 
amounting  to  the  offense  specified  in  the  last  section :  •  •  • 
3.  Willfully  or  wrongfully  wounds  or  inflcts  grievous  bodily 
harm  upon  another,  either  with  or  without  a  weapon ;  or  •  •  • 
5.  Assaults  another  with  intent  to  commit  a  felony  •  •  • 
is  guilty  of  an  assault  in  the  second  degree.     •     •     •  '* 

The  information  charged  the  defendant  with  having  com- 
mitted an  assault  upon  Nelson  with  intent  to  inflict  upon  him 
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grievoiis  bodily  harm.  Subdivision  5  above  provides  that  an 
assault  with  intent  to  commit  a  felony  is  an  assault  in  the  second 
degree.  In  this  instance,  instead  of  charging  that  the  assault 
was  committed  with  intent  to  commit  a  felony,  or  in  the  language 
of  the  statute  itself,  the  pleader  charged  that  the  assault  was 
committed  with  intent  to  do  a  particular  thing,  viz.,  to  inflict 
upon  Nelson  grievous  bodily  harm;  and  the  statute,  in  sub- 
division 3  above,  declares  that  one  who  willfully  or  wrongfully 
inflicts  grievous  bodily  harm  upon  another  is  guilty  of  an  as- 
sault in  the  second  degree,  which  is  a  felony.  Therefore  it  ap- 
pears clear  that  under  subdivisions  3  and  5  of  section  401  above, 
this  information  charged  the  defendant  with  an  assault  with 
the  intent  to  commit  a  felony,  which  is  itself  a  felony,  and 
the  district  court  had  jurisdiction  to  try  the  case.  We  are  un- 
able to  see  the  applicability  of  the  cases  cited  by  appellant.  In 
every  instance  an  entirely  different  question  from  the  one  pre- 
sented here  was  considered  and  decided. 

Under  this  view  of  the  case,  the  court  did  not  err  in  failing  to 
give  defendant's  requested  instruction  No.  23,  which  in  effect 
states  that  the  information  does  not  charge  the  crime  of  assault 
in  the  second  degree. 

2.  Complaint  is  made  of  instruction  No.  11,  given  by  the 
court,  which  contains  the  language  of  section  401  above;  but 
what  has  already  been  said  disposes  of  the  objection  made  in  this 
instance.  The  defendant  could  not  be  prejudiced  by  the  action 
of  the  court  in  including  in  the  instruction  all  of  the  sub- 
divisions of  that  section,  since  he  was  not  convicted  of  an  assault 
in  the  second  degree  at  all.  * 

3.  By  instruction  No.  13  the  court,  among  other  things,  di- 
rected the  jury  that  they  might  return  a  verdict  of  assault  in 
the  second  degree  or  assault  in  the  third  degree,  or  a  verdict 
of  not  guilty ;  and,  that  while  eight  of  their  number  could  re- 
turn a  verdict  of  guilty  of  assault  in  the  third  degree,  it  re- 
quired a  unanimous  verdict  to  find  the  defendant  guilty  of 
assault  in  the  second  degree  or  a  verdict  of  not  guilty.  This 
was  doubtless  a  mere  oversight  on  the  part  of  the  court.    It 
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was  erroneous,  in  that  if  the  jury  agreed  unanimously  that 
the  defendant  was  not  guilty  of  assault  in  the  second  degree, 
and  if  then  eight  of  their  number  agreed  that  he  was  not 
guilty  of  assault  in  the  third  degree,  a  verdict  of  not  guilty 
could  be  returned ;  but  since  it  appears  from  the  record  that 
nine  of  the  twelve  jurors  agreed  to  the  verdict  finding  the  de- 
fendant guilty  of  assault  in  the  third  degree,  the  error  was 
harmless. 

4.  By  instruction  No.  15  the  court  submitted  to  the  jury  these 
provisions  of  section  2442  of  the  Penal  Code,  to-wit:  "A  defend- 
ant in  a  criminal  action  or  proceeding  cannot  be  compelled  to 
be  a  witness  against  himself;  but  he  may  be  sworn,  and  may 
testify  in  his  own  behalf  and  the  jury  in  judging  of  his  credi- 
bility and  the  weight  to  be  given  to  his  testimony,  may  take  into 
consideration  the  fact  that  he  is  the  defendant,  and  the  nature 
and  enormity  of  the  crime  of  which  he  is  accused.    •     •    •  " 

It  is  argued  by  the  counsel  for  appellant  that  the  giving  of  this 
instruction  practically  deprives  the  defendant  of  the  presump- 
tion of  innocence  which  attends  him  until  his  guilt  is  established 
beyond  ti  reasonable  doubt,  and  in  support  of  their  contention 
cite  People  v.  Maughs,  149  CaL  253,  86  Pac.  187.  But  the  instruc- 
tion considered  in  the  Mcmghs  Case  is  not  the  same  as  No.  15  above, 
and  the  California  court  does  not  refer  to  a  statute  similar  to 
our  section  2442  above ;  in  fact,  California  does  not  have  a  similar 
statute.  The  nearest  approach  to  it  is  section  1323  of  the  Califor- 
nia Penal  Code,  which  provides:  *'A  defendant  in  a  criminal 
action  or  proceeding  cannot  be  compelled  to  be  a  witness  against 
himself ;  but  if  he  offers  himself  as  a  witness,  he  may  be  cross-ex- 
amined by  the  counsel  for  the  people  as  to  all  matters  about 
which  he  was  examined  in  chief.  His  neglect  or  refusal  to  be' 
a  witness  cannot  in  any  manner  prejudice  him,  nor  be  used 
against  him  on  the  trial  or  proceeding." 

In  People  v.  Hitchcock,  KM  Cal.  482,  38  Pac.  198,  the  same 
court  was  considering  an  instruction  as  follows:  **The  defend- 
ant has  been  examined  as  a  witness  on  his  own  behalf.  This  it  is 
his  right  to  be ;  and  the  jury  will  consider  his  testimony  as  they^ 
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would  that  of  any  other  witness  examined  before  you.  It  is 
proper  for  the  jury,  however,  to  bear  in  mind  the  situation  of 
the  defendant,  the  manner  in  which  he  may  be  affected  by  your 
verdict,  and  the  very  grave  interest  he  must  feel  in  it ;  and  it  is 
proper  for  the  jury  to  consider  whether  this  position  and  in- 
terest may  not  affect  his  credibility  or  color  his  testimony.  But 
it  is  your  duty  to  consider  it  fairly,  and  give  it  such  credit 
and  weight  as  you  think  it  is  entitled  to  receive,"  and  held 
directly  that  no  constitutional  right  of  the  defendant  was  vio- 
lated by  giving  this  instruction.  Furthermore,  we  have  no  such 
constitutional  provision  as  section  19,  Article  VI,  of  the  Cali- 
fornia Constitution,  reference  to  which  is  made  in  some  of  the 
cases  cited.  If  the  decision  of  the  California  court  in  the  Maughd 
Case  can  be  construed  as  holding  that  the  giving  of  an  instruc- 
tion such  as  No.  15  above,  deprives  defendant  of  any  constitu- 
tional right,  we  cannot  agree  with  it.  The  giving  of  such  an 
instruction  has  been  approved  by  many  courts.  (12  Cyc.  637, 
638.) 

5.  The  defendant  offered  instructions  Nos.  21  and  24,  which 
the  court  refused  to  give,  and  error  is  predicated  upon  the 
action  of  the  court  in  this  regard.  We  think,  however,  that  the 
court  had  fully  covered  the  law  of  the  case  in  the  instructions 
given,  and  that  no  error  can  be  predicated  upon  its  refusal  to 
give  either  of  these  instructions.  Furthermore,  instruction  No. 
21  comments  upon  the  evidence,  and  for  that  reason  alone 
might  properly  have  been  refused,  while,  in  our  opinion,  the 
facts  of  the  case  do  not  justify  the  giving  of  No.  24. 

No  reversible  error  appearing  in  the  record,  the  judgment  is 
afSrmed. 

Affirmed. 

Mr.  Chief  Justice  Bbantly  and  Mr.  Justice  Smith  concur. 
Rehearing  denied  May  17,  1907. 
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STATE,  Respondent,  v.  HEDICAN,  Appellant. 

(No.  2,393.) 

(Submitted  April  11,  1907.    Decided  April  20,  1907.) 

(89  Pac.  730.) 

Criminal  Law — Orand  Larceny — Trial — Reopening  Case — In- 
dorsing Witness^  Name  on  Information — District  Courts — Dis- 
cretion— Stipulation  of  Counsel — Violation. 

1.  After  the  testimony  had  been  closed  and  the  court  had  instructed 
the  jury  in  a  trial  for  grand  larceny,  defendant's  counsel  in  his 
argument  to  the  jury  commented  on  the  fact  that  a  certain  witness 
had  not  been  called  by  the  state.  Upon  the  close  of  his  argument, 
counsel  for  the  state  asked  leave  to  reopen  the  case,  indorse  the  name  of 
the  witness  on  the  information  and  examine  him;  this  for  the  reason 
that  defendant's  counsel  had  violated  a  stipulation,  entered  into 
by  counsel  for  both  sides,  that  no  advantage  should  be  taken  of  the 
absence  of  the  witness.  Affidavits  filed  by  the  parties  and  the  court 
practically  agreed  that  such  a  stipulation  had  been  made.  All  these 
proceedings  took  phice  in  the  presence  of  the  jury.  Leave  was  granted 
and  the  witness  sworn  and  testified.  Defendant's  counsel  refused  to 
cross-examine  or  offer  further  evidence,  and  declined  to  make  further 
argument.  The  court  thereupon  instructed  the  jury  to  disregard  what 
had  taken  place  in  relation  to  the  calling  of  this  witness  and  to 
weigh  his  testimony  as  they  would  that  of  any  other.  Held,  that 
the  court  did  not  err  in  allowing  the  witness'  name  to  be  indorsed  on 
the  information,  nor  abuse  its  discretion  in  reopening  the  case. 

Appeal  from  District  Court,  iergus  County;  E.  K.  Cheadle, 
Judge. 

Barney  Hedican,  convicted  of  grand  larceny,  appeals  from 
the  judgment.     AflRrmed. 

Messrs.  Worden  &  Scott,  Mr.  J.  C.  Huntoon,  and  Mr.  H.  8, 
Hepner,  for  Appellant 

If  the  state  relied  upon  the  alleged  stipulation,  it  should  have 
had  it  put  in  writing,  or  at  least  called  the  attention  of  the  court 
to  it  and  had  it  entered  upon  the  minutes,  so  that  there  could 
be  no  misunderstanding  as  to  the  terms  of  the  alleged  stipula- 
lation,  and,  in  the  second  place,  the  defendant  maintains  that  he 


882  State  v.  Hbdican.  [March  T.  '07 

could  not  be  bound  as  to  any  stipulation  on  the  part  of  counsel 
agreeing  to  waive  his  constitutional  right  to  be  confronted  with 
the  witnesses  against  him,  unless  the  same  were  in  writing  or 
entered  upon  the  minutes  of  the  court  in  its  presence.  (Code 
Civ.  Proc,  sec.  398,  subd.  1;  Beach  et  al.  v.  Spokane  B.  &  W. 
COy  21  Mont.  185,  53  Pac.  493.) 

The  granting  of  the  application  of  the  state  to  reopen  the  case 
was  an  abuse  of  discretion.  {J&ia%e  y.  Faul^  39  La.  Ann.  329,  1 
South.  66.) 

Ifr.  Albert  J.  Galen,  Attorney  General,  and  Mr.  E.  M,  HdU, 
Assistant  Attorney  General,  for  Respondent. 

At  first  impression  the  ruling  of  the  court  in  permitting  the 
state  to  reopen  its  case  after  counsel  for  the  defendant  had  closed 
their  argument  would  appear  to  be  an  abuse  of  discretion,  but 
the  record  discloses  a  very  unusual  course  of  procedure  on  the 
part  of  the  attorneys  for  the  appellant  and  one  which  fully 
justified  the  court  in  making  such  ruling.  (Thompson  on  Trials, 
sec.  348;  George  v.  PUcher,  28  Gratt.  310,  26  Am.  Rep.  350; 
Breedlove  v.  Bundy,  96  Ind.  322;  Buggies  v.  Coffin,  70  Me.  468; 
Tiemey  v.  Spiva,  76  Mo.  279;  Hess  v.  Wilcox,  58  Iowa,  380,  10 
N.  W.  847;  Smith  v.  State  Ins.  Co.,  58  Iowa,  487,  12  N.  W.  542; 
Walker  v.  Walker,  14  Ga.  250;  Clough  v.  State,  7  Neb.  341; 
Kalle  V.  People,  4  Park.  Cr.  Rep.  (N.  Y.)  591 ;  State  v.  Claybum, 
16  S.  C.  375;  2  Cyc,  ''Criminal  Law/'  559,  and  cases  cited; 
State  V.  Bose,  33  La.  Ann.  932.) 

Where  a  stipulation  is  substantially  admitted,  and  has  been 
acted  upon  by  one  party,  it  is  held  sufficient  to  bind  the  other 
party.  It  certainly  is  sufficient  to  prevent  a  party  from  obtaining 
any  unjust  advantage  over  his  adversary  who  has  relied  and 
acted  upon  such  stipulation.  (Thompson  on  Trials,  sec.  200; 
Bumham  v.  Smith,  11  Wis.  270;  Chicago  &  N.  W.  By.  Co.  v. 
Hintz,  132  111.  268,  23  N.  E.  1032 ;  Banks  v.  American  Tract  So- 
ciety, 4  Sand.  (N.  Y.)   498.) 

Counsel  for  appellant  seek  further  to  avoid  the  stipulation  by 
the  clftim  that  the  defendant  did  not  expressly  authorize  tiieni 
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to  enter  into  it,  and  that  therefore  he  is  in  no  way  bound  thereby. 
There  is  no  merit  in  this  contention.  (Thompson  on  Trials,  sec. 
190-200;  Weeks  on  Attom^rs,  sees.  217,  218.) 

Where  the  Constitution  g^ves  a  defendant  in  a  criminal  case 
the  right  to  be  confronted  by  the  witnesses,  his  counsel  may 
waive  such  right  and  agree  that  testimony  taken  by  deposition 
or  set  out  on  affidavits  for  continuance,  may  be  read  in  evidence. 
(United  States  v.  Sacramento,  2  Mont.  239,  25  Am.  Bep.  742; 
State  V.  Fooks,  65  Iowa,  196,  452,  21  N.  W.  561,  773;  People  v. 
Murray,  52  Mich.  288,  17  N.  W.  843;  People  v.  Molin,  10  N.  Y. 
Supp.  130.)  The  stipulation  in  the  case  at  bar  was  in  effect  the 
same  as  those  construed  in  the  above  cases. 

The  affidavits,  filed  in  support  of  the  motion  for  change  of 
venue,  merely  recite  that  affiants  ''have  heard  said  case  discussed 
upon  diverse  occasions  by  diverse  parties,  who  expressed  the 
opinion  that  the  said  Hedican  was  guilty  of  the  crime  charged," 
and  that  affiants  are  convinced  according  to  the  best  of  their 
knowledge,  information  and  belief  that  defendant  cannot  secure 
a  fair  trial  This  is  not  a  sufficient  showing  of  facts.  (Terri- 
tory V.  Manton,  8  Mont.  95,  19  Pac.  387;  State  v.  Spotted  Hawk, 
22  Mont.  52,  55  Pac.  1026.) 

There  is  no  statement  of  purported  facts  in  either  of  the  news- 
paper articles  referred  to  in  the  affidavits,  sufficient  to  cause 
any  person  to  form  an  opinion  as  to  the  guilt  or  innocence  of  the 
defendant,  and  even  if  opinions  had  been  formed  from  the  read- 
ing of  such  papers,  that  alone  was  not  sufficient  to  disqualify 
the  jurors  or  to  show  that  a  fair  and  impartial  trial  could  not  be 
procured.  (Pen.  Code,  sec.  2051;  State  v.  Mott,  29  Mont.  292, 
74  Pac.  728;  State  v.  Howard,  30  Mont.  518,  77  Pac.  50.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  defendant  in  this  case  was  convicted  in  the  district  court 
of  Fergus  county  of  the  crime  of  grand  larceny,  to-wit,  horse- 
stealing. Prior  to  his  trial  he  presented  a  motion  for  a  change 
of  venue,  based  upon  certain  affidavits,  to  the  effect  that  on  ac- 
count of  the  publicity  that  had  been  given  to  his  case  in  a  cer- 
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tain  local  newspaper,  and  the  prejudice  that  existed  in  the  com- 
munity against  the  particular  crime  with  which  he  was  charged, 
he  could  not  have  a  fair  and  impartial  trial.  This  motion  was 
denied  by  the  trial  court,  and  defendant  assigns  the  action  as 
error. 

It  might  suffice  to  say  that  the  contention  was  practically 
waived  by  his  counsel  in  argument,  but  we  have  examined  the 
affidavits  presented  and  find  no  abuse  of  discretion  in  the  denial 
of  the  motion. 

It  appears  from  the  record  that,  as  the  information  was 
originally  drawn,  it  charged  the  defendant  with  having  stolen 
certain  horses  belonging  to  one  Mike  T.  Booney;  but  on 
the  eve  of  trial  it  was  amended  to  read  **Mike  T.  Rooney  &  Son." 
After  the  testimony  had  been  closed,  the  court  had  instructed 
the  jury,  and  the  county  attorney  had  made  his  opening  argu- 
ment, defendant's  counsel  commented  upon  the  fact  that  the  son, 
Frank  J.  P.  Rooney,  had  not  been  called  as  a  witness  for  the 
state.  Thereupon,  at  the  close  of  the  argument  on  the  part  of 
the  defendant,  the  state's  counsel  asked  leave  to  reopen  his  case, 
indorse  the  name  of  Frank  J.  P.  Rooney  on  the  information,  and 
examine  him  as  a  witness.  Upon  the  inquiry  of  the  court  as  to 
the  necessity  for  such  action,  counsel  stated  that  an  oral  stipula- 
tion had  been  had  with  one  of  defendant's  counsel  to  the  effect 
that  no  advantage  would  be  taken  of  Rooney 's  absence,  but  that 
counsel  had  violated  the  stipulation  by  his  argument  to  the  jury, 
and  therefore  leave  was  asked  to  supply  the  testimony.  Affi- 
davits were  filed  by  counsel  on  the  respective  sides  and  also  by 
the  trial  judge,  all  practically  agreeing  that  such  a  stipulation 
had  been  had,  whereupon  the  court  granted  the  motion  of  the 
state's  counsel,  and  Rooney  was  sworn.  These  proceedings  were 
had  in  the  presence  of  the  jury.  Counsel  for  defendant  declined 
to  cross-examine  Rooney,  and  elected  to  make  no  further  argu- 
ment to  the  jury,  although  the  court  gave  them  permission  so  to 
do,  and  also  to  offer  further  evidence  on  defendant's  part  if  they 
desired.  Afterward  the  court  further  instructed  the  jury  to 
pay  no  attention  to  the  circumstances:  surrounding  the  calling 
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of  Rooney  as  a  witness,  but  to  disregard  what  had  taken  place, 
and  to  consider  and  weigh  his  testimony  as  they  would  that  of 
any  other  witness,  they  being  the  sole  judges  of  his  credibility. 

Appellant  contends  that  the  court  was  in  error  in  allowing 
Rooney 's  name  to  be  indorsed  upon  the  information,  and  abused 
its  discretion  in  reopening  the  case,  under  the  circumstances,  to 
his  prejudice.  There  is  no  merit  in  the  contention.  Upon  the 
showing  made,  the  court  was  right  in  reopening  the  case  and 
allowing  Rooney  to  be  sworn,  and  we  find  no  abuse  of  discretion 
in  the  manner  in  which  it  was  done. 

The  judgment  of  the  court  below  is  aiBBrmed. 

Affirmed. 

Mr.  Cheep  Justice  Brantly  and  Mb.  Justicb  Holloway 
concur. 


STORM,  Respondent,  v.  CITY  OP  BUTTB,  Appellant. 

(No.  2,377.) 
(Submitted  April  8,  1907.    Decided  April  20,  1907.) 
(89  Pac.  726.) 

Personal  Injuries  —  Cities  and  Towns  —  Sidewalks — Defects 
Caused  hy  Ice  and  Snow— Pleadings— Evidence— Instruc- 
tions— Damages — Medical  Services.  • 

Personal   Injuries— Cities    and    Towns— Sidewalks— Snow   and   Ice— Com- 
plaint— Sufficiency. 

1.  Under  the  general  rule  that  a  complaint  will  be  upheld  if  the 
essential  facts  appear  by  plain  and  necessary  implication,  particularly 
so  when  no  special  demurrer  has  been  interposed  to  the  pleading,  a 
complaint  against  a  city  in  an  action  for  damages  for  personal  in- 
juries, which  in  eflPect  aUeged  that  the  defendant  negligently  per- 
mitted snow  and  ice  to  accumulate  on  a  sidewalk  to  the  depth  of 
several  inches,  that  this  snow  and  ice  became  so  uneven  and  rounded 
by  reason  of'  travel  over  it,  and  bad  such  an  angle  from  the  level  of 
the  walk  that  a  person  could  not  pass  over  it  without  danger  of  faU- 
ing,  that  this  condition  was  known  to  the  defendant  city  for  a  long 
time  prior  to  the  accident,  that  this  accumulatioa  of  snow  and  ice 
Mont.,  Vol.  35—25 
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eonstituted  an  obstruction  which  the  city  negligently  permitted  to  re- 
main without  proper  protection  and  without  any  light  or  signal  to  in- 
dicate danger,  and  that  while  plaintiff  was  passing  along  this  side- 
walk she  slipped  and  fell  and  sustained  the  injuries  complained  of, 
was  sufficient. 
Same — ^Sidewalks — Obstruction — Snow  and  Ice — ^Liability  of  Cities. 

2.  While  mere  slipperiness  of  a  sidewalk  caused  by  snow  or  ice  may 
not  be  such  a  defect  which  will  make  a  city  liable  for  damages  occa 
sioned  thereby,  yet  where  snow  and  ice  are  permitted  by  the  municipt.l 
authorities  to  accumulate  on  the  walk  and  to  become  rough  and  un- 
even so  as  to  render  it  difficult  and  dangerous  for  pedestrians  to  pasn 
over  it,  the  condition  so  created  constitutes  an  obstruction,  for  any  in 
jury  as  a  result  of  which  the  city  becomes  liable  in  damages. 

Same — ^Evidence — Sufficiency. 

3.  Evidence  examined,  in  an  action  against  a  city  for  personal  in- 
juries alleged  to  have  been  sustained  by  plaintiff  in  falling  on  a  side- 
walk, rendered  dangerous  by  an  accumulation  of  ice  and  snow,  and  held 
sufficient  to  go  to  the  jury. 

Same — Instructions — Modification — Prejudice. 

4.  In  an  action  against  a  city  for  personal  injuries,  sustained  by 
plaintiff  in  falling  on  a  sidewalk  on  which  snow  and  ice  had  been  per- 
mitted to  accumiSate  in  such  a  way  as  to  create  an  obstruction,  the 
defendant  was  not  prejudiced  by  the  court's  action  in  modifying  a 
requested  instruction  bo  as  to  make  the  city  liable  for  any  defective 
condition  of  or  obstruction  on  the  walk,  where  all  the  evidence  intro- 
duced referred  only  to  the  dangerous  condition  of  the  walk  occa- 
sioned by  the  accumulation  of  snow  and  ice,  and  to  no  other. 

Appeal — Instructions — Briefs — Rules. 

5.  Instructions  not  set  out  in  the  specifications  of  error,  as  required 
by  the  rule  of  the  supreme  court  (Rule  X,  subd.  3&»  30  Mont, 
uczviii),  will  not  be  considered  on  appeal. 

Trial — Attorneys — ^Argument  to  Jury — Beading  Instructions. 

6.  Error  alleged  to  have  been  committed  by  the  district  court  in  re- 
fusing an  attorney  permission  to  make  use  of  the  instructions  in  his 
argument  to  the  jury,  theretofore  read  to  them,  deemed  harmless  where 
the  record  did  not  disclose  that  ho  was  unable  to  properly  argue  his 
case  without  the  instructions  or  that  he  could  not  recall  to  the  jury 
the  substance  of  the  charge  as  given. 

Same. 

7.  Under  Session  Laws  of  1901,  page  160,  an  attorney  may,  during 
the  course  of  his  argument  to  the  jury,  re-read  such  portions  of  the 
charge  as  he  deems  pertinent. 

Personal  Injuries — ^Damages— Medical  Services — Reasonableness  of  Fee — 
Instructions. 

8.  In  a  personal  injury  case  plaintiff  testified  that  she  had  paid  a  physi- 
cian $50  for  medical  treatment  rendered  necessary  by  the  injuries  re- 
ceived. The  physician  deposed  to  the  fact  that  he  had  charged  plaintiff 
$56  for  his  services.  No  testimony  was  introduced  to  show  that  the  charge 
made  and  paid  was  a  reasonable  one.  The  court  instructed  the  jury 
that  ''such  sum  of  money  as  will  compensate  the  plaintiff  for  the 
amount  expended  by  her  in  and  about  the  treatment  of  her  injuries, 
including  medical  attendance,  might  be  recovered  by  her."  Held,  that 
this  instruction  was  error,  in  that  it  practically  directed  the  jury  to 
find  for  plaintiff,  in  respect  of  the  medical  attendance,  in  the  sum  paid 
for  them,  irrespective  of  the  reasonableness  of  the  fee,  which  must  be 
established  in  order  to  make  the  amount  paid  recoverable  aa  damages. 
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Appeal  from  District  Court  Silver  Bow  County;  John  B.  Mo- 
Cleman,  Judge. 

Action  by  Martha  Storm  against  the  city  of  Butte.  Prom  a 
judgment  for  plaintiff  and  from  an  order  denying  it  a  new  trial, 
defendant  city  appeals.  Remanded,  with  directions  to  grant 
defendant  a  new  trial,  .unless  respondent  consents  to  a  modifica- 
tion of  the  judgment,  in  which  case  the  judgment,  as  modified, 
will  be  afiBrmed. 


Statement  op  the  Case,  bt  the    Justice    Delivering    the 

Opinion. 

This  is  an  action  for  damages  for  personal  injuries  alleged  to 
have  been  received  by  the  plaintiff,  Martha  Storm. 

The  complaint,  among  other  things,  charges:  **That  on  or 
about  the  twenty-seventh  day  of  December,  1901,  and  for  some 
time  prior  thereto,  congealed  snow  and  ice  to  the  depth  of  sev- 
eral inches  were  by  the  defendant  negligently  permitted  to  ac- 
cumulate upon  and  across  the  sidewalk  of  the  west  side  of  Ala- 
bama street,  at  a  point  between  Broadway  and  Park  streets, 
within  said  city  limits,  which  snow  and  ice,  by  reason  of  pedes- 
trians passing  over  it,  and  other  causes,  became  so  uneven  and 
pounded  and  had  such  an  angle  from  the  level  of  the  sidewall: 
that  a  person  could  not  walk  over  it  without  danger  of  falling ; 
and  the  said  sidewalk  became  and  was  dangerous  to  foot  pas- 
sengers, and  as  plaintiff  is  informed  and  believes,  so  remained 
for  a  long  time,  to-wit,  more  than  ten  days  prior  to  said  date,  to 
the  knowledge  of  the  defendant.  And  the  said  dangerous  ob- 
struction was  negligently  suffered  by  the  defendant  during  a 
night,  on  or  about  said  day,  to  remain  open,  exposed,  and  with- 
out proper  protection,  and  without  any  light  or  signal  to  indi- 
cate danger. 

"That  the  plaintiff  on  the  night  aforesaid  was  lawfully  travel- 
ing on  the  said  sidewalk  on  the  said  street,  and  was  wholly  una- 
ware of  danger,  and  was  accidentally,  and  without  fault  or  neg- 
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ligence  on  her  part,  tripped  and  thrown  violently  down  on  the 
said  ice  and  snow,  and  slipped  and  fell  thereon,  whereby  she 
sustained  a  severe  and  complicated  fracture  of  the  arm  and 
wrist,  and  was  severely  wounded  and  injured.'' 

The  answer  admits  the  corporate  existence  of  the  city  of  Butte, 
and  denies  every  other  allegation  in  the  complaint.  Counsel  for 
the  defendant  objected  to  the  introduction  of  any  evidence  on  the 
part  of  the  plaintiff  on  the  ground  **that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  in  that  it 
fails  to  show  that  the  injury  complained  of  was  caused  by  any 
failure  of  duty  or  negligence  upon  the  part  of  the  defendant 
city."  This  objection  was  overruled.  A  motion  for  nonsuit 
was  made  and  denied.  The  jury  returned  a  verdict  in  favor  of 
the  plaintiff,  and  from  the  judgment  entered  on  the  verdict,  and 
from  an  order  denying  it  a  new  trial,  the  defendant  appeals. 

Mr.  L.  P.  Forestell,  and  Mr,  J.  F.  Davies,  for  Appellant. 

The  complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  the  city.  (1  Abbott's  Trial  Brief,  2d  ed., 
par.  308,  p.  526,  and  cases  cited ;  Bretsh  v.  Toledo,  1  Ohio  N.  P. 
210;  Bodah  v.  Deer  Creek,  99  Wis.  509,  75  N.  W.  75;  6  Thomp- 
son on  Negligence,  sees.  56,  7457,  and  cases  cited ;  City  of  Ham- 
mond V.  Winslow,  33  Ind.  App.  92,  70  N.  E.  819 ;  City  of  Logans- 
port  V.  Kihn,  159  Ind.  68.  64  N.  E.  595;  20  Ency.  of  Law,  78, 
and  cases  cited.) 

Mere  slipperiness  of  a  sidewalk  occasioned  by  either  ice  or 
snow  is  not  a  defect  for  which  cities  are  liable.  Their  obligation 
to  keep  their  streets  in  a  safe  condition  does  not  extend  to  the 
removal  of  ice  which  constitutes  no  other  defect  than  slipper- 
iness. (Stanton  v.  Springfield,  12  Allen,  566;  Nason  v.  City  of 
Boston,  14  Allen,  508;  Stone  v.  Hubbardson,  100  Mass.  49; 
Smyth  V.  Bangor,  72  Me.  249 ;  McKellar  v.  Detroit,  57  Mich.  158, 
58  Am.  St.  Rep.  357,  23  N.  W.  621 ;  Taylor  v.  Yonkers,  105  N. 
Y.  202,  59  Am.  St.  Rep.  492,  11  N.  E.  642;  Chicago  v.  McOiven, 
78  111.  347;  Broburg  v.  Des  Moines,  63  Iowa,  523,  50  Am.  St. 
Rep.  756,  19  N.  W.  340;  Cook  v.  Milwaukee,  24  Wis.  270,  1  Am. 
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Rep.  183,  27  Wis.  192;  BleakUy  v.  Ontario,  12  Ont.  App.  637; 
5  Thompson  on  Negligence,  sec.  6191;  Williams'  Municipal  Lia- 
bility for  Tort>  sec.  99,  and  cases  cited.) 

In  order  to  create  a  liability  in  such  cases,  the  accumulation 
of  snow  and  ice  must  be  such  as  to  amount  to  a  defect  or  obstruc- 
tion in  the  walk.  Does  a  footprint  two  and  a  half  or  three 
inches  in  depth  in  the  snow  and  ice,  constitute  an  obstruction? 
We  contend  that  it  does  not.  (Chase  v.  City  of  Oshkosh,  81 
Wis.  313,  29  Am.  St.  Rep.  898,  51  N.  W.  560,  562,  15  L.  R.  A. 
553;  Overhouser  v.  Am.  Cereal  Co,,  118  Iowa,  417,  92  N.  W.  74, 
75 ;  NewMiryport  Turnpike  Corp,  v.  Eastern  R.  B.  Co,,  23  Pick. 
(40  Mass.).  326,  328;  Oorham  v.  Witkey,  52  Mich.  50,  17  N.  W. 
272.) 

The  court  erred  in  modifying  instruction  No.  2,  requested  by 
the  defendant,  and  in  giving  the  same  as  modified  to  the  jury. 
Under  this  instruction,  if  the  jury  should  find  any  defective 
condition  of  the  sidewalk  or  obstruction  thereon  at  any  time  or 
place,  then,  they  were  told  in  effect,  she  was  entitled  to  recover. 
For  plaintiff  to  recover  at  all,  she  must  prove  by  a  preponder- 
ance of  the  evidence  that  she  was  injured  by  reason  of  the  de- 
fective condition  of  the  sidewalk  or  by  reason  of  the  obstruction 
complained  of,  and  that  the  defective  condition  of  the  said  side- 
walk was  the  obstruction  complained  of  and  was  the  cause  of  her 
fall.  It  is  not  suflScient  to  prove  that  she  was  injured  by  reason 
of  any  defective  condition  of  the  sidewalk  or  of  any  obstruction 
thereon ;  neither  is  it  sufficient  to  prove  that  auy  defective  con- 
dition or  any  obstruction  was  the  cause  of  her  fall.  (2  Current 
Law,  842,  843,  and  cases  cited;  4  Current  Law,  588;  Allen  v. 
Chicago  etc.  B.  B.  Co.,  126  Iowa;  213,  101  N.  W.  863.) 

The  court  erred  in  giving  to  the  jury  instruction  No.  10,  the 
same  not  being  warranted  either  by  the  pleadings  or  the  evi- 
dence.    It  is  as  follows: 

**Now  it  may  be  stated  as  a  general  rule  that  the  mere  fact 
that  snow  or  sleet  has  fallen  upon  the  sidewalk  from  the  clouds, 
and  thereby  rendered  the  sidewalk  slippery  and  difficult  to  pass 
over,  would  not  make  the  city  liable  therefor,  even  though  such 
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ice  and  snow  should  remain  upon  the  walk  for  an  unreasonable 
length  of  time  after  the  officers  pf  the  city  whose  duties  require 
them  to  look  after  such  matters,  had  notice  of  its  existence,  oi 
after  they,  in  the  exercise  of  reasonable  care  in  performing  theii 
duties,  ought  to  have  known  of  its  existence ;  but  this  rule  re- 
lates only  to  the  natural  conditions  resulting  from  rain  or  sleet 
falling  and  freezing  upon  the  walk,  or  snow  accumulating  upon 
the  walk  from  natural  causes.  Where  after  such  ice  or  snow 
has  thus  accumulated,  if  by  reason  of  persons  traveling  over  the 
same,  or  if,  from  other  causes,  as  from  ice  or  snow  thawing  and 
flowing  down  upon  the  walk  from  other  lands,  the  surface  of  the 
snow  or  ice  upon  the  walk  becomes  rough,  or  ridged  or  rounded 
in  form,  or  lies  at  an  angle  or  slanting,  to  the  plain  surface  of 
the  walk,  so  that  it  becomes  difficult  and  dangerous  for  persons 
traveling  on  foot  to  pass  over  same  when  exercising  ordinary 
care,  or  if,  by  reason  of  snow  or  ice  having  accumulated  on  the 
walk  from  natural  causes,  the  flowing  water  and  snow  from  ad- 
joining lands  are  deposited  upon  the  walk,  and  frozen  there,  by 
reason  thereof  make  the  walk  dangerous  for  persons  using  or- 
dinary care  in  passing  over  the  same  on  foot,  then  the  city  be- 
comes liable  for  injuries  caused  by  such  obstruction,  provided 
the  person  injured  exercised  ordinary  care  in  passing  over  the 
same  and  did  not  contribute  to  his  injury  by  negligence  on  his 
part,  and  the  obstruction  has  existed  for  an  unreasonable  length 
of  time  after  the  same  became  known  to  the  city  authorities,  or 
ought  to  have  been  known  to  them  in  the  exercise  of  reasonable 
care."  {Leonard  v.  City  of  Butte,  2d  Mont.  410.)  Instruc- 
tions should  be  brief  and  clear.  (Smith  v.  Perham,  33  Mont. 
309,  83  Pac.  492;  Yoder  v.  Reynolds,  28  Mont.  183,  72  Pac.  417.) 
The  court  erred  in  denying  defendant's  counsel  the  right  to 
argue  the  instructions  to  the  jury.  {Mitchum  v.  St.  Louis,  11 
Ga.  615;  2  Ency.  of  PI.  &  Pr.  713.) 

Mr,  C.  P.  Drennen,  and  Mr.  0.  J.  Saville,  for  Respondent. 

A  municipal  corporation  is  liable    for    injuries    negligently 
caused  by  an  obstruction,  and  the  fact  that  such  obstruction  was 
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catised  by  ice  and  snow  does  not  relieve  it  from  liability.  Where 
the  duty  of  caring  for  its  streets  and  walks  is  imposed  upon  a 
city  by  statute  or  charter,  or  where  a  city,  by  proper  ordinance 
under  legislative  authority,  has  assumed  the  care  and  control  of 
its  streets  and  walks,  it  is  liable  to  a  person  who  is  injured 
through  an  obtruction  in  the  street  or  walk  caused  by  negligence 
of  the  city  in  not  keeping  the  same  in  a  reasonably  safe  condi- 
tion for  travel  {Sullivan  v.  Helena,  10  Mont.  134.  25  Pac.  94, 
and  cases  cited;  approved  in  McCune  v.  Town  of  Missoula,  10 
Mont.  146,  25  Pac.  442  (see,  also,  cases  there  cited) ;  Sweeney 
V.  City  of  Butte,  15  Mont.  281,  39  Pac.  286 ;  Lundeen  v.  Living- 
ston, 17  Mont.  32,  41  Pac.  995;  Meisner  v.  City  of  Dillon,  29 
Mont.  116,  74  Pac.  130;  Taylor  v.  Yonkers,  105  N.  Y.  202,  59 
Am.  Rep.  492,  11  N.  E.  642.) 

The  remedy  in  case  of  injury  occasioned  by  reason  of  such 
defects  as  ice  and  snow  is  against  the  city  exclusively,  who  can- 
not protect  itself  from  liability  by  reason  of  an  ordinance. 
{Kirby  v.  Boylston  Market  Assn.,  14  Gray,  249,  74  Am.  Dec*. 
682;  Taylor  v.  Yonkers,  105  N.  Y.  202,  59  Am.  Rep.  492,  11  N. 
E.  642,  above  cited.  See,  also,  Norton  v.  St,  Louis,  97  Mo.  537, 
11  S.  W.  242;  Kylie  v.  Ka7isas,  87  Mo.  103,  56  Am.  Rep.  443; 
Eussell  V.  Columbia,  74  Mo.  480,  41  Am.  Rep.  325;  Welsh  v.  St, 
Louis,  73  Mo.  71;  Huston  v.  Council  Bluffs,  101  Iowa,  33,  69 
N.  W.  1130,  36  L.  R.  A.  211 ;  Koch  v.  Ashland,  88  Wis.  603,  GO 
N.  W.  990;  Salzer  v.  Milwaukee,  97  Wis.  471,  73  N.  W.  20; 
Dooley  v.  Meridan,  44  Conn.  117,  26  Am.  Rep.  433;  Keane  v. 
Waterford,  130  N.  Y.  188,  29  N.  E.  130;  Ney  v.  City  of  Troy,  3 
N.  Y.  Supp.  679,  50  Hun,  604;  Hawley  v.  Gloversville,  38  N.  Y. 
Supp.  647;  Stapleton  v.  Newburgh,  41  N.  Y.  Supp.  96,  9  App. 
Div.  39 ;  Walsh  v.  Buffalo,  44  N.  Y.  Supp.  942 ;  Haight  v.  Elmira, 
42  App.  Div.  391,  59  N.  Y.  Supp.  193;  Beck  v.  Buffalo,  63  N.  Y. 
Supp.  499 ;  Scouille  v.  Salt  Lake,  11  Utah,  60,  39  Pac.  481 ;  Piper 
V.  Spokane,  22  Wash.  147,  60  Pac.  138 ;  15  Am.  &  Eng.  Ency.  ot 
Law,  2d  ed.,  448,  and  note  2 ;  Thompson  on  Negligence,  pp.  650- 
652,  sees.  6190,  6191.) 
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If  snow  and  ice  existed  in  ridges  and  little  hills,  and  the  side- 
walk was  permitted  to  remain  in  that  condition  for  a  length  of 
time  sufficient  to  charge  the  city  with  knowledge  of  the  situation, 
and  the  obstruction  was  not  removed,  the  city  is  liable  to  a  person 
injured  by  slipping  and  falling  on  such  accumulation  or  obstruc- 
tion, while  exercising  ordinary  care.  (Wyman  v.  Philadelphia, 
175  Pa.  St.  117,  34  Atl.  621;  McLaughlin  v.  Corry,  77  Pa.  St. 
109,  18  Am.  Rep.  432 ;  Hodges  v.  Waterloo,  109  Iowa,  444,  80 
N.  W.  523;  15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  p.  450  (6),  and 
notes.) 

Municipal  corporations  must  observe,  notice  and  see  that  the 
public  streets  in  winter  time  are  reasonably  clear  of  snow  and 
ice;  such  duty  is  not  discretionary.  In  assuming  power,  the 
duty  becomes  absolute  and  obligatory.  There  must  be  careless- 
ness in  allowing  the  snow  and  ice  to  remain  for  an  unreasonable 
length  of  time  to  the  danger  of  travelers.  ( Todd  v.  Troy,  61  N. 
Y.  506;  Collins  v.  Council  Blnffs,  32  Iowa,  324,  7  Am.  Rep.  200.) 
Negligence  may  be  inferred  from  the  omission  by  a  corporation 
to  cause  dangerous  obstructions  to  be  removed  from  the  streets 
after  sufficient  time  has  elapsed  to  afford  presumption  of  knowl- 
edge of  their  existence,  and  an  opportunity  to  effect  their  re- 
moval. (Requa  v.  Rochester,  45  N.  Y.  136,  6  Am.  Rep.  52; 
Harrington  v.  Buffalo,  121  N.  Y.  147,  24  N.  E.  186;  Congdon  v. 
Norwich,  37  Conn.  419;  Dooley  v.  Meridan,  44  Conn.  117;  26 
Am.  Rep.  433;  Kirk  v.  Village  of  Homer,  11  Hun,  459,  28  N. 
Y.  Supp.  1009;  Smith  v.  Chicago,  38  Fed.  388;  City  of  Chicago 
V.  Smith,  48  111.  107.)  The  fact  that  such  an  accumulation 
is  rendered  more  dangerous  by  a  recent  fall  of  snow,  rain  or 
sleet,  or  by  a  change  in  temperature,  does  not  relieve  the 
city  from  liability,  provided  the  injury  would  not  have  been 
sustained  but  for  the  uneven  and  rough  condition  of  the  accumu- 
lation. {Street  v.  Holyoke,  105  Mass.  82,  7  Am.  Rep.  500; 
Hodges  v.  Waterloo,  supra;  Templin  v.  Boone,  127  Iowa,  91, 102 
N.  W.  789.) 

A  municipal  corporation  which  negligently  permits  the  mouth 
of  a  culvert  carrying  gutter  water  under  a  crosswalk  to  be- 
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come  clogged,  and  to  remain  so  for  an  unreasonable  time,  so 
that  the  water  from  the  gutter  flows  over  the  sidewalk 
and  freezes,  may  be  held  liable  for  injuries  caused  by  a  fall 
on   the   icy   walk.     (Woolsey   v.   Ellenville,   155   N.    Y.    573, 

50  N.  E.  270;  Mantross  v.  Oil  City,  178  Pa.  St.  276,  35  Atl. 
959.)  Especially  where  the  city  could  have  removed  the  ob- 
struction within  a  reasonable  time  and  without  unnecessary  ex> 
pense  or  trouble.  (Oaylord  v.  New  Britain,  58  Conn.  398,  20 
Atl.  365,  8  L.  R.  A.  752;  Lynchburg  v.  Wallace,  95  Va.  640, 
29  S.  E.  675.     See  note  to  Brown  v.  White,  202  Pa.  St.  297, 

51  Atl.  962,  58  L.R.  A.  321.) 

The  question  of  negligence  is  one  for  the  jury,  under  all  cir- 
cumstances of  the  particular  case.  {Nebraska  City  v.  Bathbone, 
20  Neb.  288,  29  N.  W.  920;  Boulder  v.  Niles,  9  Colo.  415,  12 
Pac.  632;  Scoville  v.  Salt  Lake,  11  Utah,  60,  39  Pac.  481  i  Leon- 
ard V.  Butte,  25  Mont.  410,  65  Pac.  425;  Norman  v.  Teel,  12 
Okla.  659,  69  Pac.  791.)  Failure  to  discover  a  dangerous  de- 
fect in  a  public  street  within  a  reasonable  time  is  in  itself  negli- 
gence.    {Cowie  V.  Seattle,  22  Wash.  659,  62  Pac.  121.) 

A  city  must  either  have  actual  notice  through  its  proper  of- 
ficials, or  constructive  notice,  through  the  long  continuance  of 
the  observably  dangerous  condition,  in  order  to  be  liable  for 
negligence.  (Eausmann  v.  Madison,  85  Wis.  187,  39  Am.  St. 
Rep.  843,  55  N.  W.  167,  21  L.  R.  A.  264,  note,  p.  267;  15  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  475.)  Constructive  notice  is  prov- 
en by  showing  facts  and  circumstances  from  which  notice  would 
be  presumed,  as  that  the  sidewalk  had  been  in  an  unsafe  con- 
dition for  such  a  period  of  time  prior  to  the  accident  that 
the  city  officials,  by  the  exercise  of  reasonable  diligence,  ought 
to  have  known  of  such  condition.  {Haumann  v.  Madison, 
supra,  note,  p.  267;  Fortin  v.  Easthampton,  145  Mass.  196, 
13  N.  E.  599 ;  Foxworthy  v.  Hastings,  25  Neb.  133,  41  N.  W.  132 ; 
.Todd,  Admr.,  v.  City  of  Troy,  61  N.  Y.  506;  Masters  v.  City  of 
Troy,  3  N.  Y.  Supp.  450,  50  Hun,  485 ;  Ney  v.  City  of  Troy,  3 
N.  Y.  Supp.  679,  50  Hun,  604;  McLaughlin  v.  Corry,  11  Pa.  St. 


394  Storm  v.  City  of  Buttb.  [March  T.  '07 

109 ,  18  Am.  Rep.  432 ;  Norman  v.  Teel,  12  Okla.  69,  69  Pac.  791; 
15  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  479.) 

It  does  not  appear  how  defendant  could  have  been  prejudiced 
by  the  refusal  of  the  court  to  permit  counsel  to  read  the  in- 
structions to  the  jury.  The  matter  was  entirely  within  the  dis- 
cretion of  the  court,  and  as  no  abuse  of  discretion  is  shown  there 
was  no  error  in  it.  (Boreham  v.  Byrne,  83  Cal.  23.  23  Pac. 
212;  Abbott's  Trial  Brief,  '* Civil  Jury  Trials,"  2d  ed.,  p.  403, 
and  cases  cited;  Sullivan  v.  Royer,  72  Cal.  248,  1  Am.  St.  Rep. 
51,  13  Pac.  655;  Gallagher  v.  Town  of  Buckley,  31  Wash.  380,  72 
Pac.  79.) 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

1.  The  first  contention  of  appellant  is  that  the  complaint  does 
not  state  a  cause  of  action ;  and  we  may  readily  agree  with  coun- 
sel that  it  is  necessary  for  the  complaint  to  ^how  actionable  negli- 
gence on  the  part  of  the  city,  and  to  show  the  causal  connection 
between  the  negligence  alleged  and  the  injury  of  which  complaint 
is  made.  It  is  directly  alleged  that  the  city  negligently  per- 
mitted snow  and  ice  to  accumulate  on  the  sidewalk  at  the  point 
where  the  injury  occurred,  to  the  depth  of  several  inches,  and 
that  this  snow  and  ice,  by  reason  of  persons  passing  over  it, 
and  other  causes,  became  so  uneven  and  rounded,  and  had  such 
an  angle  from  the  level  of  the  sidewalk,  that  a  person  could  not 
walk  over  it  without  danger  of  falling,  and  that  this  condition 
was  known  to  the  city  for  a  long  time  prior  to  the  date  of  plain- 
tiff's injury.  It  is  in  effect  alleged,  though  not  very  specifically, 
that  this  accumulation  of  snow  and  ice,  under  the  circumstances 
described,  constituted  an  obstruction  which  the  city  negligently 
permitted  to  remain  there  without  proper  protection,  and  with- 
out any  light  or  signal  to  indicate  danger.  We  are  of  the 
opinion  that  these  allegations  are  sufficient.  It  is  a  general  rule 
that  a  complaint  will  be  upheld,  if  the  essential  facts  appear  by 
plain  and  necessary  implication,  particularly  so  when  no  special 
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demurrer  has  been  interposed.  (Eargro  v.  Hodgdon,  89  Cal.  623, 
26  Pae.  1106;  14  Eney.  of  PL  &  Pr.  333,  334.) 

It  is  further  claimed  that  it  does  not  appear  from  the  com- 
plaint just  what  caused  plaintiff  ^s  injuries.  It  is  alleged  that 
while  plaintiff  was  passing  along  this  sidewalk  and  unaware 
of  danger,  she  was  tripped  and  thrown  down,  and  slipped  and 
fell  on  said  ice  and  snow,  whereby  she  sustained  the  injuries 
complained  of.  It  is  also  a  general  rule  of  pleading  that  in  an 
action  for  damages  for  negligence,  it  must  appear  from  the  com- 
plaint, either  by  direct  averment  or  from  the  statement  of 
such  facts  as  to  raise  the  presumption,  that  the  injury  was  the 
natural  and  proximate  result  of  defendant's  negligence.  (14 
Ency.  of  PI.  &  Pr.  336,  and  cases  cited.) 

It  appears  to  us  that  the  meaning  of  this  complaint  is  suffi- 
ciently clear,  and  that,  at  least  by  necessary  implication,  it  ap- 
pears that  the  obstruction  on  the  sidewalk,  consisting  of  ac- 
cumulated snow  and  ice  in  the  condition  described  in  the  com- 
plaint was  the  cause  of  plaintiff's  injury,  and  the  objection 
to  the  introduction  of  evidence  was  properly  overruled. 

2.  The  next  contention  is  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict,  and  in  this  connection  we  may  adopt 
appellant's  theory  of  the  law  as  announced  in  2  Dillon  on  Munic- 
ipal Corporations,  and  by  the  decided  cases,  that  a  showing 
of  mere  slipperiness  of  the  sidewalk,  occasioned  by  snow  and 
ice,  is  not  sufficient  to  hold  the  city  liable.  (2  Dillon  on  Munic- 
ipal Corporations,  sec.  1006;  Henkes  v.  Minneapolis,  42  Minn. 
530,  44  N.  W.  1026 ;  Taylor  v.  Yonkers,  105  N.  Y.  202,  59  Am. 
Rep.  492,  11  N.  E.  642.)  It  is  to  be  observed,  however,  that  in 
stating  the  rule  Dillon  uses  this  language:  **The  mere  slipperi- 
ness of  a  sidewalk  occasioned  by  ice  or  snow  not  being  accumlat- 
ed  so  as  to  constitute  an  obstruction  is  not  ordinarily  such  a  defect 
as  will  make  the  city  liable  for  damages  occasioned  thereby." 
And  entirely  in  harmony  with  the  rule  first  announced  above  is. 
the  further  doctrine  that  if  the  snow  or  ice  is  permitted  to  ac- 
cumulate or  to  become  rough  and  uneven,  so  that  the  slipperiness 
becomes  more  dangerous  than  if  it  lay  in  a  smooth  surface, 
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it  is  generally  held  to  constitute  an  obstruction,  which  the  mu- 
nicipality must  remove  or  pay  resulting  damages.  {Aurora  v. 
Parks,  21  111.  App.  459 ;  5  Thompson  on  Negligence,  sees.  6190, 
6191.)  In  the  last  section  above  it  is  said:  *' Coming  back  to 
the  sound  and  sensible  doctrine  on  this  subject,  we  find  that  it 
has  been  well  held  by  a  court  whose  decisions  upon  this  subject 
are  in  general  to  be  commended,  that  ice  and  snow  accumulating? 
on  a  sidewalk  from  natural  causes,  if  suffered  to  remain  until 
the  surface  is  so  rough,  ridged,  rounded,  or  slanting  that  it 
is  difficult  and  dangerous  for  persons  traveling  on  foot  to  pass 
over  it  when  exercising  ordinary  care,  constitute  a  defect  for 
which  the  city  or  town  is  liable,  provided  it  has  notice  of 
its  dangerous  condition";  and  numerous  authorities  are  cited 
in  support  of  the  text. 

The  evidence  tends  to  show  that  at  the  point  where  the  accident 
happened  there  was  a  drift  or  bank  of  snow  on  the  sidewalk, 
varying  in  depth  from  eighteen  inches  on  the  inside  of  the  walk 
to  three  or  four  inches  on  the  outer  side;  that  because  of  the 
grade  of  the  street  and  the  fact  that  the  gutter  along  the  side- 
walk was  permitted  to  become  choked,  water  from  melted  snow 
and  ice  above  ran  down  upon  the  sidewalk  to  this  drift,  and  in 
the  late  afternoons  or  evenings,  froze,  thus  adding  to  the  already 
accumulated  ice  and  snow;  that  during  the  day  when  the  snow 
and  ice  were  melting,  pedestrians  passing  along  this  walk  made 
deep  footprints,  and  that  when  it  became  colder  the  surface 
was  made  very  rough  and  uneven;  that  the  travel  had  been 
around  the  deepest  portion  of  the  drift  and  toward  the  outer 
edge  of  the  walk,  and  that,  when  injured,  the  plaintiff  was 
traveling  in  this  path.  One  witness  testified  that  two  days 
prior  to  the  accident  he  fell  on  the  same  walk  at  the  same  place, 
and  that  the  surface  was  so  slanting  that  when  he  fell  lie  slipped 
off  into  the  gutter.  Another  witness  testified  that  a  few  days 
before,  she  was  walking  on  this  sidewalk,  and  that  when  she 
reached  this  particular  point  she  was  compelled  to  get  down 
and  get  off  into  the  street,  as  she  could  not  walk  on  the  side- 
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walk  over  this  obstruction.    We  think  the  evidence  was  amply 
sufficient  to  go  to  the  jury. 

3.  Complaint  is  made  of  the  action  of  the  court  in  modifying 
instruction  No.  2  as  requested  by  the  defendant,  and  in  giving 
the  instruction  as  thus  modified.  But  since  all  of  the  evidence 
given  in  the  case  refers  only  to  the  dangerous  condition  of  the 
walk  occasioned  by  the  accumulation  of  the  snow  and  ice,  the 
jury  could  not  have  been  misled,  and  no  injury  could  have  re- 
sulted from  the  use  of  the  term  **any,"  as  applied,  to  the  de- 
fective condition  of  the  walk,  or  obstruction  on  the  walk. 

4.  We  think  instructions  Nos.  8  and  9  contain  correct  state- 
ments of  the  law  applicable  to  the  facts  of  this  case.  What 
is  said  in  paragraph  2  above  is  sufficient  to  dispose  of  the  ob- 
jection made  to  these  instructions. 

5.  Instruction  No.  10  is  taken  substantially  from  the  opin- 
ion in  the  case  of  Huston  v.  Council  Bluffs,  101  Iowa,  33,  69  N. 
W.  1130,  36  L.  B.  A.  211;  and  while  it  is  not  very  definite  in 
its  terms,  it  is,  in  effect,  the  statement  of  a  general  rule,  and 
we  think  may  fairly  be  said  to  correctly  state  the  law.  {Bro- 
burg  V.  Des  Moines,  63  Iowa,  523,  50  Am.  Rep.  756,  19  N.  W. 
340;  Cook  V.  Milwaukee,  24  Wis.  270,  1  Am.  Rep.  183.) 

6.  Complaint  is  made  of  instructions  Nos.  11  and  13,  given 
to  the  jury ;  but  neither  of  them  is  set  out  in  the  specifications, 
as  required  by  the  rules  of  this  court.  However,  we  have 
examined  them,  and  think  they  are  not  open  to  the  criticism 
made. 

7.  Exception  is  taken  to  the  refusal  of  the  court  to  give 
certain  instructions  requested  by  the  defendant.  No  useful 
purpose  would  be  served  in  referring  to  each  of  these  instruc- 
tions at  length.  It  is  sufficient  to  say  that  we  think  the  court 
fairly  covered  the  law  of  the  case  in  the  instructions  given. 

8.  During  the  course  of  his  argument  to  the  jury,  counsel 
for  the  defendant  sought  to  make  use  of  the  instructions  which 
had  been  given,  but  the  court  refused  to  permit  it,  and  error 
IS  predicated  upon  this  action  of  the  court.  There  is  some  con- 
flict in  the  evidence  presented  by  affidavits  as  to  just  what  oc- 
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cnrred.  Coucsel  for  defendant  contends  that  he  asked  per- 
mission to  use  the  instructions  to  illustrate  his  argument,  while 
counsel  for  plaintiff  insists  that  in  answer  to  an  inquiry  from  the 
court,  counsel  stated  that  he  desired  to  read  the  instructions  to 
the  jury.  Of  course,  if  counsel  for  defendant  is  correct,  he 
was  clearly  entitled  to  do  what  he  sought  to  do  (Sess.  Laws  1901, 
p.  160),  and  we  can  see  no  impropriety  in  counsel's  re-reading 
such  portions  of  the  charge  as  he  deemed  particularly  pertinent. 
However,  as  it  does  not  appear  from  his  aflSdavit,  or  otherwise, 
that  he  was  unable  to  properly  argue  the  case  without  the  in- 
structions, or  that  he  could  not  recall  to  the  jury  the  substance 
of  the  charge  given,  we  deem  the  error  in  this  particular  instance 
harmless. 

9.  We  think  appellant  is  correct  in  the  criticism  made  of 
subdivision  5  of  instruction  No.  11.  In  this  instruction  the  court 
was  directing  the  attention  of  the  jury  particularly  to  the  ele- 
ments of  damages  for  which  the  plaintiff  might  have  recovery. 
The  court  announced  that  one  of  these  elements  is:  **5.  Such 
sum  of  money  as  will  compensate  the  plaintiff  for  the  amount  ex- 
pended by  her  in  and  about  the  treatment  of  said  injuries, 
including  medical  attendance.     •    •    •  " 

The  only  testimony  touching  the  subject  of  the  value  of 
medical  treatment  was  given  by  the  plaintiff,  who  simply  testified 
that  she  paid  Dr.  McCrimmon  $50,  and  the  testimony  of  Dr. 
McCrimmon  himself,  who  testified  that  he  charged  $56,  and  that 
she  paid  it.  Authorities  may  be  found  which  hold  that  evi- 
dence showing  the  amount  paid  for  such  services,  the  extent 
of  the  injuries,  the  particular  services  required  and  the  num- 
ber of  visits  made  by  the  physician,  is  sufficient  to  go  to  the 
jury  under  proper  instructions,  upon  the  theory  that  the  facts 
shown  by  such  evidence  form  a  substantial  basis  from  which  the 
jury  may  determine  whether  or  not  the  charge  as  made  was  in 
fact  reasonable.  But  the  rule  of  law  in  such  a  case  is :  ' '  The  meas- 
ure of  the  recovery  under  this  head  is  not  necessarily  the  amount 
paid  for  medical  attendance.  The  reasonableness  of  the  charge^i 
must  be  established.     The  reasonable  charges  intended  are  the 
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reasonable  charges  of  the  profession  generally,  and  not  the 
usual  charges  of  the  particular  physician  or  surgeon  who  is 
testifying  on  that  issue."     (6  Thompson  on  Negligence,  7329.) 

The  error  in  subdivision  5  of  instruction  11  above,  is  ap- 
parent. The  court  announces  an  incorrect  rule.  In  fact,  it 
practically  directed  the  jury  to  find  for  the  plaintiff  in  the  sum 
paid  for  the  medical  services,  without  regard  to  the  question  of 
the  reasonableness  of  the  fee.  This  the  court  had  no  right 
to  do.  It  was  for  the  jury  to  determine  from  all  the  evidence 
whether  the  amount  paid  was  in  fact  the  reasonable  value  of 
the  services  rendered. 

We  have  examined  the  other  assignments  made,  but  find  no 
merit  in  any  of  them. 

The  cause  wiU  be  remanded  to  the  district  court  with  di- 
rections to  grant  the  defendant  a  new  trial,  unless,  within  thirty 
days  after  the  filing  of  the  remittitur  with  the  clerk  of  the  dis- 
trict court,  the  respondent  shall  file  with  said  clerk  her  con- 
sent in  writing,  that  the  judgment  may  be  modified  by  deducting 
from  the  amount  thereof,  as  of  the  date  of  its  rendition,  the  sum 
of  $56.  If  such  consent  be  given,  then  the  judgment  shall  be 
modified  accordingly,  and  in  that  event  the  judgment,  as  modi- 
fied, and  the  order  denying  defendant  a  new  trial,  will  be 
affirmed. 

New  trial  granted  nisi. 

Me.  CnnEP  Justice  Brantly  and^Ms.  Justice  Smith  concur. 
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OLSEN,  Administartrix,  Respondent,  ▼.  MONTANA  OBB 
PURCHASING  COMPANY,  Appellant. 

(No.  2,398.) 
(Submitted  Apnl  10,  1907.    Decided  April  20,  1907.) 
(89  Pac.  731.) 

Torts  —  Negligent  Killing — Mines  —  Corporations — LidbiUty — 
Evidence — Sufficiency — Damages — Instructions. 

Negligent  Killing — Mines — ^Action  for  Damages — ^Evidence — Sufficiency. 

1.  Evidence,  adduced  in  an  action  against  a  mining  company  for 
damages  for  the  wrongful  killing  of  plaintiff's  intestate,  alleged  to 
have  been  done  negligently  and  in  intentional  disregard  of  life,  in  that 
it  caused  a  large  quantity  of  dynamite  to  be  exploded  in  a  mine  in 
order  to  prevent  the  inspection  of  certain  ore  bodies  then  in  dispute 
between  it  and  an  adjoining  company,  by  reason  of  which  explosion 
plaintiff's  husband,  employed  by  the  rival  company,  was  killed,  ex- 
amined, and  held  to  disclose  an  entire  absence  of  substantive  testi- 
mony as  to  how  and  by  whom  the  powder  was  exploded,  and,  therefore, 
insufficient  to  support  a  judgment  against  the  defendant  company. 

Same — Conspiracy — Evidence — Sufficiency. 

2.  Evidence  in  the  action  set  out  in  the  foregoing  paragraph,  held, 
also,  insufficient  to  show  that  the  defendant  company  killed  plaintiff's 
intestate  in  furtherance  of  a  general  plan  or  conspiracy  between  it  and 
its  officers,  to  prevent  a  discovery  of  the  fact  that  it  was  extracting 
ore  from  disputed  ground,  in  violation  of  an  injunction  theretofore  is- 
sued. 

Same — ^Punitive  Damages. 

3.  Under  section.  4290  of  the  Civil  Code,  and  section  579  of  the  Code 
of  Civil  Procedure,  damages  by  way  of  punishment,  in  addition  to 
those  actually  sustained,  may  be  recovered  in  an  action  against  a  min- 
ing company  for  the  negligent  and  wrongful  killing  of  plaintiff's  in- 
testate, a  miner,  where  the  complaint  charges  that  the  defendant  eom- 
pany  was  primarily  responsible  for  the  death  of  decedent. 

Same — Master  and  Servant — ^Punitive  Damages. 

4.  Quaere:  May  punitive  damages  be  awarded  against  a  mining 
company  for  an  injury  caused  by  the  oppression,  fraud  or  malice  of  one 
of  its  servants  for  whose  conduct  it  is  responsible! 

Same — ^Damages — Instructions. 

5.  In  charging  the  jury,  in  an  action  to  recQver  damages  for  tht 
negligent  killing  of  a  person,  upon  the  question  of  determining  the 
pecuniary  loss  sustained  by  plaintiff  through  the  death  of  decedent, 
the  court  should  submit  a  definite  rule  to  guide  them  in  arriving  at  an 
estimate  of  such  damages  as  are  capable  of  computation.  {Bowrk^  T. 
Butte  El  f  P.  Co,,  33  Mont.  267,  83  Pac.  470.) 


35  Mont]     Olsen  v.  Montana  Obb  Purchasing  Co.         401 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M. 
Bourquin,  Judge. 

Action  by  Alice  Olsen,  administratrix  of  the  estate  of  Samuel 
Olsen,  against  the  Montana  Ore  Purchasing  Company.  From 
a  judgment  for  plaintiff,  and  an  order  denying  it  a  new  trial,  de- 
fendant appeals.    Reversed  and  remanded. 

Mr.  M.  S.  Ounn,  and  Mr.  C,  B.  Leonard,  for  Appellant. 

Exemplary  damages  are  not  recoverable  in  an  action  of  this 
nature.  (Sneed  v.  Marysville  etc.  Electric  Co,,  149  Cal.  704, 
87  Pac.  376;  Langt  v.  Schoettler,  115  Cal.  388,  47  Pac.  139; 
Atchison  By.  Co.  v.  Townsend,  71  Kan.  524,  81  Pac.  205;  13 
Cyc.  363,  and  note,  where  cases  will  be  found  collated ;  see,  also. 
Merchants'  &  P.  0.  Co.  v.  Befining  Co.,  69  Fed.  218,  16  C.  C.  A. 
212;  Texas  &  P.  B.  Co.  v.  Jones  (Tex.),  29  S.  W.  499;  Columbus 
B.  Co.  V.  Bridges,  86  Ala.  448,  11  Am.  St.  Rep.  58,  5  South. 
864;  atorrie  v.  Marshall  (Tex.  Civ.  App.),  27  S.  W.  224;  Lake 
Shore  <fe  M.  S.  B.  Co.  v.  Prentiss,  147  U.  S.  101,  13  Sup.  Ct. 
261,  37  L.  Ed.  97;  Columbus  B.  Co.,  v.  Bridges,  86  Ala.  448, 
11  Am.  St.  Rep.  58,  5  South.  864.) 

The  court  erred  in  instructing  the  jury  that  if  they  should 
find  the  defendant  liable,  they  should  find  a  verdict  **for  such 
sum  as  may  be  sufficient  to  compensate  plaintiff  for  all  damages 
sustained  by  reason  of  the  death  of  Samuel  Olsen,  not  exceeding 
the  sum  of  $60,000,"  in  that  it  does  not  limit  recovery  to  the  pe- 
cuniary loss  sustained  by  the  next  of  kin  of  the  deceased.  ( Web- 
ster V.  Norwegian  M.  Co.,  137  Cal.  399,  92  Am.  St.  Rep.  181,  70 
Pac.  276.) 

It  was  error,  also,  for  the  court  to  tell  the  jury  that  they 
might  find  a  verdict  in  an  amount  not  exceeding  $60,000, 
without  advising  them  as  to  the  basis  upon  which  dam- 
ages should  be  assessed.  (Illinois  C.  B.  Co.  v.  Hicks,  122  111. 
App.  349;  Hunt  v.  Kile,  98  Fed.  49,  38  C.  C.  A.  641;  Hawes  v. 
Stockyards,  103  Mo.  60, 15  S.  W.  751 ;  Oulf  By.  Co.  v.  Killebrew 
(Tex.),  20  S.  W.  182;  Illinois  C.  B.  Co.  v.  Johnson,  221  111.  42, 

Mont.,  Vol.  35—26 
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77  N.  E.  592;  Soyer  v.  0,  F.  W.  Power  Co.,  15  Mont.  1,  37  Pae. 
838.) 

The  verdict  is  grossly  excessive.  The  rule  by  which  to  deter- 
mine the  amount  of  damages  is  as  follows:  1.  Determine  the 
gross  amount  of  prospective  earnings;  2.  Deduct  expenses; 
and  3.  Reduce  the  net  result  to  present  value.  (McCabe  v. 
Lighting  Co.,  26  R.  I.  427,  59  Atl.  112 ;  Harrison  v.  Railway  Co., 
116  Cal.  156,  47  Pac.  1019 ;  Ohio  etc  By.  Co.  v.  Voight,  122  Ind. 
288,  23  N.  E.  744;  Atlanta  Ry.  Co.  v.  Newton,  85  Ga.  517,  11  S. 
E.  776;  Chicago  &  N.  W.  Ry.  Co.  v.  Bayfield,  37  Mich.  204; 
Rudiger  v.  R.  R.  Co.,  101  Wis.  292,  77  N.  W.  169 ;  Nelson  v. 
By.  Co.,  104  Mich.  582,  62  N.  W.  993 ;  Pcnjisylvania  Ry.  Co.  v. 
Goodman,  62  Pa.  St.  329;  see,  also,  McKay  v.  Dredging  Co.^ 
92  Me.  454,  43  Atl.  29;  The  Dauntless,  121  Fed.  420;  Denver 
Railway  Co.  .v.  Spencer,  27  Colo.  313,  61  Pac.  606,  51  L  R.  A. 
121;  Fox  V.  Railway  Co.,  118  Cal.  55,  62  Am,  St.  Rep.  216,  50 
Pac.  25;  Welch  y.- Railroad  Co.,  86  Me.  552,  30  Atl.  116,  25  L. 
R.  A.  658.)  The  court  will  take  judicial  notice  of  the  standard 
tables  of  life  expectancy. 

The  evidence  submitted  does  not  furnish  any  basis  from  which 
the  jury  could  determine  the  pecuniary  loss  which  the  heirs  of 
deceased  sustained.  Under  these  cihrcumstances  only  nominal 
damages  should  have  been  allowed.  {Burke  v.  Railway  Co.,  125 
Cal.  36  ^,  73  Am.  St.  Rep.  52,  57  Pac.  1065 ;  Swift  &  Co.  v.  John- 
son, 138  Fed.  867,  71  C.  C.  A.  619,  1  L.  R.  A.,  N.  S.,  1161.) 

Messrs.  Maury  <&  Hogevoll,  and  Mr.  Robert  B.  Smith,  for  Re- 
spondent. 

Can  a  corporation  be  held  to  answer  for  acts  done  with  inten- 
tional disregard  of  human  safety,  when  by  reason  of  such  acts, 
death  is  caused  and  when  the  evidence  shows  that  it  authorized 
it  in  the  beginning,  promoted  it  and  brought  it  about,  got  the 
proceeds  of  the  deeds  of  which  the  death  was  but  an  incident, 
covered  up  the  crime  afterward,  held  the  proceeds  and  still  holds 
themt  The  case  of  Denver  &  R.  G.  v.  Harris,  122  U.  S.  597,  7 
Sup.  Ct.  1286,  30  L.  Ed.  1146,  answers  this  query  in  the  a£Srma- 
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tive;  see,  also,  Mainard  v.  Fireman* s  Fund,  34  Cal.  48,  91  Am. 
Dec.  672;  St,  Louis  v.  Dolby,  19  111.  353;  Eastern  Ry,  Co.  v. 
Broom,  6  Ex.  (Eng.)  314;  Passenger  Co.  v.  Young,  21  Ohio  St. 
518,  8  Am.  Rep.  78 ;  Brokatv  v.  New  Jersey  etc.,  32  N.  J.  L.  328,  90 
Am.  Dec.  659 ;  McEinley  v.  Chicago,  etc.,  44  Iowa,  314,  24  Am. 
Rep.  748;  Hanson  v.  European  etc.,  62  Me.  84,  16  Am.  Rep.  404; 
Coleman  v.  New  York  etc.,  106  Mass.  161;  Moore  v.  Fitchhurg, 
4  Gray,  465,  64  Am.  Dec.  83. 

Corporations  have  been  held  liable  for  false  imprisonment  (10 
Cyc.  1217) ;  for  malicious  prosecution  (Id.  1216) ;  for  conspir- 
acy (Id.  1218) ;  for  frauds,  just  as  a  natural  person  (Id. 
1219) ;  and  the  usual  and  accepted  and  ordinary  manner  of 
proving  that  a  corporation  ratified  a  fraud  is  to  prove  that  it 
adopted  the  contract  by  accepting  the  proceeds  of  the  fraud 
(Id.  1220) ;  see,  also,  Ooddard  v.  Orand  Trunk  etc.  Co.,  57  Me 
202,  2  Am.  Rep.  39. 

To  hold  a  corporation  responsible  for  an  act  which  it  author- 
ized and  did  and  ratified,  you  must  allege  it  to  be  the  act  of  the 
corporation  and  the  proof  must  follow  the  allegation.  (10  Cyc. 
1209;  Sullivan  v.  Milling  Co.,  77  Cal.  418,  19  Pac.  757;  Kinkead 
on  Torts,  par.  68 ;  Central  of  Georgia  Ry.  Co.  v.  Brown,  113  Ga. 
414,  38  S.  E.  989 ;  13  Ency.  of  PI.  921 ;  1  Chitty 's  Pleading,  146 ; 
6  Thompson  on  Negligence,  sec.  7478;  DimarcJio  v.  Iron  Foun- 
dry, 18  R.  I.  514,  27  Atl.  328,  28  Atl.  661;  "5  Ency.  of  PI.  &  Pr. 
92,  and  cases  cited.) 

The  jury  in  cases  like  this  may  allow  exemplary  damages 
without  an  allegation  or  an  instruction  on  the  subject.  (13 
Cyc.  177;  5  Ency.  of  PI.  &  Pr.  724.)  The  verdict  was  not  ex- 
cessive. (Bowen  v.  Sierra  Co,  (Cal.  App.),  84  Pac.  1011; 
Bedfield  v.  Oakland,  110  Cal.  277,  42  Pac.  823 ;  Bourke  v.  Butte 
EL  Co.,  33  Mont.  289,  83  Pac.  470 ;  Beeson  v.  Green  etc.  Co.,  57 
Cal.  20.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  begun  in  the  district  court  of  Silver  Bow 
county  by  the  plaintiff,  as  administratrix  of  the  estate  of  Samuel 
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Olsen,  deceased,  to  recover  damages  for  the  death  of  said  de- 
ceased against  F.  Augustus  Heinze,  Josiah  H.  Trerise,  James 
Link,  George  White,  Alfred  Prank,  Montana  Ore  Purchasing 
Company,  Johnstown  Mining  Company,  John  MacGinniss,  Will- 
iam Tyack  and  Thomas  Knight. 

The  complaint  alleges  that  on  or  about  the  first  day  of  Janu- 
ary, 1904,  the  defendants,  well  knowing,  or  having  reason  to  be- 
lieve, that  said  Samuel  Olsen  and  many  other  men  were  work- 
ing on  the  six  hundred  foot  level  of  the  Pennsylvania  mine,  in 
Silver  Bow  county,  negligently  and  in  intentional  disregard  of 
the  lives  and  safety  of  said  Olsen  and  others  working  with  him, 
intentionally  lowered  a  certain  box  or  quantity  of  dynamite  and 
powder,  with  burning  fuse  attached  thereto,  down  to,  at,  and 
near  the  said  Olsen,  and  purposely  exploded  the  same,  and  there- 
by killed  the  said  Olsen.  It  is  further  alleged  **that  defendants 
should  not  only  be  made  to  pay  the  plaintiff,  as  administratrix, 
compensatory  damages,  but  should  also  be  made  to  pay  damages 
by  way  of  punishment  for  their  premeditated  disregard  of 
human  safety  and  to  deter  others  from  similar  acts."  Compen- 
satory damages  in  the  sum  of  $60,000,  and  punitive  damages  in 
the  further  sum  of  $50,000,  are  demanded. 

The  defendants  filed  separate  answers;  each  defendant  deny- 
ing that  he  did,  or  caused  to  be  done,  any  of  the  acts  complained 
of.  At  the  close  of  plaintiff's  case,  the  trial  court  sustained  a 
motion  for  a  nonsuit  as  to  all  of  the  defendants,  except  the  Mon- 
tana Ore  Purchasing  Company,  and  overruled  a  similar  motion 
on  the  part  of  that  defendant.  A  general  verdict  against  the 
Montana  Ore  Purchasing  Company  in  the  sum  of  $25,000  was 
rendered  by  the  jury,  and  judgment  was  entered  thereon  by  the 
court.  From  this  judgment  and  an  order  denying  it  a  new 
trial,  the  defendant  Alontana  Ore  Purchasing  Company  has 
appealed  to  this  court. 

It  is  contended  by  the  appellant  that  this  is  an  action  wherein 
the  plaintiff  counts  upon  the  primary  negligence  of  the  Mon- 
tana  Ore  Purchasing  Company  itself,  and  that  therefore  the 
doctrine  of  respondeat  superior  cannot  be  invoked  by  her,  in 
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case  the  proof  discloses  negligence  on  the  part  of  those  for  whose 
misconduct  the  Montana  Ore  Purchasing  Company  is  responsi- 
ble as  employer.  The  question  was  argued  at  considerable  length 
by  the  learned  counsel  for  the  defendant,  but  has  been  eliminated 
from  our  consideration  by  the  statement  of  plaintiff's  counsel  in 
their  brief  and  oral  argument,  that  they  do  not  rely  upon  the 
rule  of  respondeat  superior,  but  contend  that  the  evidence  shows 
that  the  defendant  Montana  Ore  Purchasing  Company,  through 
its  officers  in  charge  of  its  operations,  authorized  and  instigated 
the  acts  that  resulted  in  the  death  of  Olsen.  Appellant's  main 
contention  is  therefore  immediately  presented,  to- wit :  Is  the  evi- 
dence sufficient  to  justify  a  verdict  against  the  appellant  cor- 
poration for  negligently  causing  the  death  of  Olsen  t 

It  appears  from  the  testimony  that  for  some  time  prior  to  the 
year  1904  certain  rival  mining  companies  in  Silver  Bow  county, 
to-wit,  the  Butte  and  Boston  Consolidated  Mining  Company  on 
the  one  side,  and  the  Montana  Ore  Purchasing  Company  on  the 
other,  were  engaged  in  litigation  in  the  federal  courts  of  Mon- 
tana, such  litigation  involving,  among  other  things,  the  question 
of  the  course  and  extent  of  the  veins  and  the  underground  work- 
ings of  the  Michael  Devitt  quartz  lode  mining  claim;  that  on 
October  14,  1903,  on  motion  of  the  Butte  and  Boston  Consoli- 
dated Mining  Company,  the  United  States  court  made  an  order 
appointing  certain  persons  to  inspect,  examine  and  survey  the 
underground  workings  of  the  Rarus,  Johnstown,  Pennsylvania 
and  Michael  Devitt  lode  claims.  The  object  of  the  litigation 
was  to  ascertain  the  ownership  of  certain  mineral-bearing  veins 
under  the  surface  of  the  Michael  Devitt  claim.  For  the  pur- 
poses of  this  case  it  may  be  said  that  the  Montana  Ore  Purchas- 
ing Company  and  its  associates  were  in  possession  of  the  Rarus 
claim,  and  the  Pennsylvania  claim  was  in  the  possession  of  the 
Butte  and  Boston  Company.  The  object  of  the  inspection  was 
to  ascertain  if  any  ores  had  been  extracted  from  the  ground  in 
dispute  by  the  Montana  Ore  Purchasing  Company  and  its  asso- 
ciates, through  the  workings  and  openings  on  the  Rarus  claim, 
and  to  find  out  if  the  injunctions  of  the  federal  court  had  been 
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violated  by  any  of  the  parties  to  the  action,  and  whether  the 
Montana  Ore  Purchasing  Company  was  in  contempt  of  court. 
The  three  claims  mentioned  lie  adjacent  to  each  other.  For  the 
purpose  of  opening  up  the  workings  of  the  Rarus  claim  at  the 
eight  hundred  foot  level,  and  to  find  out  what,  if  any,  ore  was 
being  extracted  from  the  ground  in  dispute,  the  Pennsylvania 
owners,  pursuant  to  the  order  of  the  United  States  court,  con- 
structed what  was  known  as  the  ** legal  raise,"  at  the  end  of  a 
short  drift,  extending  out  from  the  six  hundred  foot  level  of  the 
Pennsylvania  claim,  the  six  hundred  foot  level  of  the  Pennsyl- 
vania being  below  the  eight  hundred  foot  level  of  the  Rarus.  At 
a  distance  of  from  seven  to  ten  feet  west  from  the  bottom  of  this 
** legal  raise,"  in  the  drift,  the  Pennsylvania  people  had  con- 
structed an  air-tight  door  to  prevent  smoke  from  the  Rarus  mine 
coming  into  the  workings  of  the  Pennsylvania  mine. 

On  the  twenty-eighth  day  of  December,  1903,  the  Pennsylvania 
miners  broke  through  from  the  ** legal  raise"  into  the  workings 
above,  and  thereupon  further  work  on  the  raise  was  interfered 
with  by  rocks  and  timbers  being  thrown  down  from  the  Raros 
workings  above  and  the  blasting  of  powder  in  those  workings. 
On  January  1,  1904,  the  deceased,  Oken,  was  working  on  the 
air-tight  door,  and  was  killed  by  an  explosion  that  occurred 
somewhere  in  the  raise.  He  had  no  powder,  and  did  no  blasting 
himself. 

The  testimony  on  the  part  of  the  plaintiff  tends  to  establish 
the  following  facts,  viz. :  The  defendant  F.  Augustus  Heinze  was 
the  president  of  the  Montana  Ore  Purchasing  Company.  He 
knew  nothing  about  the  death  of  Olsen,  and,  neither  as  president 
nor  as  an  individual,  did  he  have  anything  to  do  with  lowering 
any  powder  or  dynamite  into  the  mine,  and  gave  no  instructions 
or  directions  with  reference  to  exploding  the  same. 

•One  James  Cassady,  who  worked  in  the  Rarus  mine,  and  re- 
ceived his  pay  at  the  Montana  Ore  Purchasing  Company's  office, 
was  engaged  in  watching  behind  a  door  and  instructed  not  to 
allow  anyone  to  go  through  unless  they  were  employed  by  the 
company.    He  quit  on  December  24,  1903,  because  the  blasting 


35  Mont.]     Olsen  v.  Montana  Ore  Purchasing  Co.  407 

in  the  "legal  raise,"  by  the  Pennsylvania  people,  was  getting  so 
close  that  the  situation  became  uncomfortable  on  account  of  the 
concussion  produced  thereby.  At  that  time  the  Pennsylvania 
miners  were  about  to  break  through  from  the  "legal  raise,"  and 
it  was  Cassady's  duty  to  stop  them,  or  anyone  else,  from  com- 
ing through  the  door.  The  eight  hundred  foot  level  of  the  Rarus 
claim  extended  into  Michael  Devitt  ground,  and,  at  a  point  about 
twenty  feet  below  this  eight  hundred  foot  level,  a  circular  cross- 
cut was  driven  around  and  into  the  Michael  Devitt  ground  again. 
This  was  known  as  the  "secret"  crosscut.  A  person  could  come 
from  the  eight  hundred  foot  level  of  the  Rarus  and  drop  ma- 
terial down  the  "legal  raise." 

At  the  time  of  the  visit  of  the  United  States  court  inspectors, 
it  was  found  that  mining  operations  were  being  prosecuted  from 
the  eight  hundred  foot  level  of  the  Rarus  under  Michael  Devitt 
ground,  such  operations  being  carried  on  from  the  Rarus  shaft, 
and  ore  to  the  value  of  about  $500,000  had  already  been  taken 
out.  This  ore  was  hoisted  through  the  Rarus  shaft  and  sent  to 
the  defendant's  smelter,  and  other  reduction  works  designated 
by  defendant.  One  of  the  inspectors  complained  to  T.homas 
Knight,  the  foreman  of  the  Rarus,  that  the  men  making  the  raise 
from  the  six  hundred  foot  level  of  the  Pennsylvania  were  being 
interfered  with,  and  Knight  promised  that  it  should  not  occur 
again. 

The  foreman  of  the  Pennsylvania  mine  testified  that  for  a 
year  prior  to  January  1,  1904,  the  men  in  the  Rarus  had  offered 
resistance  to  the  working  of  the  Pennsylvania  mine,  by  blasting 
powder,  blowing  compressed  air  and  smoke  into  the  Pennsyl- 
vania, and  building  "smudges,"  produced  by  burning  old  rags, 
rubber,  overalls,  and  other  materials  easily  picked  up  around 
a  mine,  so  as  to  produce  suffocating  smoke  that  would  drive 
those  in  the  draft  of  the  smoke  away  from  the  vicinity.  Af tf r 
Olsen 's  death,  it  was  found  that  the  air-tight  door  was  lying  on 
the  Pennsylvania  side  and  was  off  its  hinges.  The  workmen  in 
the  Pennsylvania  mine  had  theretofore  forced  water  through 
into  the  Rarus  workings  and  interfered  with  the  working  of 
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that  mine,  and  the  Rams  workmen  had  retaliated  in  the  same 
manner.  There  had  been  explosions  by  the  workmen  of  the 
Pennsylvania  that  interfered  with  the  workings  of  the  Rams. 
Evidence  that  from  ten  to  fifteen  sticks  of  powder  had  been 
exploded  near  the  air-tight  door  was  found  after  Olsen 's  death. 
The  Rams  miners  could  get  into  the  top  of  the  **  legal  raise"  by 
going  through  the  drifts  that  ran  in  there.  Knight  testified  that 
there  was  no  access,  so  far  as  he  knew,  from  the  Pennsylvania 
workings  to  the  ground  above  the  ** legal  raise,"  but  that  there 
must  have  been  some  means  of  getting  there,  because  he  discov- 
ered men  there  who  did  not  come  down  the  Rams  shaft.  Efforts 
had  been  made  to  prevent  an  inspection  of  this  ground  for  some 
time  prior  to  the  twenty-fourth  day  of  December,  1903,  but  the 
United  States  court  inspectors  visited  the  ground  by  means  of  the 
Rams  shaft  at  various  times  between  October  10  and  December 
31,  1903,  and  as  early  as  December  24th  they  discovered  that 
mining  operations  were  going  on  through  the  Rams  levels,  under 
Michael  Devitt  ground. 

The  witness  Winchell  testified  that  every  possible  effort  that 
could  be  made  had  been  made  to  prevent  inspection — efforts  by 
legal  processes,  efforts  by  armed  men,  efforts  by  the  construction 
of  bulkheads  and  doors,  the  explosion  of  powder,  the  rolling  of 
rocks  and  other  material  upon  the  inspectors  who  tried  to  gain 
access.  Every  effort  that  could  possibly  be  made  to  prevent  this 
inspection  had  been  made,  according  to  the  testimony  of  Mr. 
Winchell.  The  floor  in  the  workings  above  the  "legal  raise" 
had  been  planked  over,  and  at  one  place  there  was  a  loose  plank 
which  had  evidently  been  recently  removed,  and  on  lifting  it  up 
one  could  see  into  the  opening  just  above  the  top  of  the  **  legal 
raise."  This  opening  was  partially  filled  with  **gob"  and  hay. 
Knight's  attention  was  called  to  this  condition,  with  the  request 
that  the  Pennsylvania  miners  who  were  working  in  the  *' legal 
raise''  be  not  again  interfered  with,  and  he  promised  that  there 
should  be  no  more  interference.  There  was  no  interference  with 
the  United  States  court  inspectors  by  blasting,  but  they  were 
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warned  at  one  time  on  the  Baros  side,  and  by  Bams  men,  to  go 
back  or  blasting  would  be  done. 

A  witness,  Bonnell,  testified  for  the  plaintiff  that  at  one  time, 
from  two  to  seven  days  prior  to  the  death  of  Olsen,  he,  being  at 
that  time  in  the  employ  of  the  owners  of  the  Pennsylvania,  was 
up  in  the  ** legal  raise"  above  the  drift  where  Olsen  was  killed, 
and  heard  a  man  whom  he  believed  to  be  Nick  Treloar,  the  fore- 
man of  the  Bams  mine,  ask  some  one  above  the  "legal  raise"  if 
the  men  below  were  bothering  them.  Bonnell  testified:  '*He 
came  in  there,  and  he  wanted  to  know  if  the  men  below  were 
bothering  them  any  above;  that  is,  the  parties  where  he  was — 
that  was  supposed  to  be  in  the  Earus  workings  of  the  Michael 
Devitt.  They  said,  *No,'  that  they  were  keeping  them  down  by 
burning  this, — ^I  don't  know  what  it  was.  They  had  been  burn- 
ing all  kinds  of  stuff  up  there  to  keep  us  men  out  of  the  Bams, 
keep  us  from  working.  There  were  two  parties  there.  The 
foreman  of  the  Bams  mine  said :  *If  you  cannot  keep  them  down 
by  burning  it,  blast. '  We  found  some  white  fuse  there.  There 
was  no  white  fuse  used  in  the  Pennsylvania,  or,  at  least  if  there 
was,  I  never  saw  any.  I  had  seen  similar  fuse  to  that  found  in 
the  Bams  workings,  used  by  the  Montana  Ore  Purchasing  Com- 
pany. This  fuse  that  we  found  there  had  been  used — ^burned. 
There  had  been  fire  connected  with  it,  and  it  had  been  burned. 
It  had  the  appearance  of  fuse  that  had  been  recently  used,  but 
it  would  be  hard  to  tell  how  many  hours  before  we  found  it, 
but  I  would  say  a  very  few  days  before — ^within  a  day  or  so,  I 
think.  At  the  time  Treloar  spoke,  he  was  twenty  or  thirty  feet 
away  from  me.  I  could  not  positively  swear  it  was  Treloar 's 
voice,  but  I  feel  satisfied  in  my  own  mind  that  it  was  his  voice." 

It  will  be  noted  that  there  is  in  this  evideuce  an  entire  absence 
of  substantive  testimony  as  to  how  and  why  the  explosion  took 
place.  The  record  may  be  searched  in  vain  for  proof  of  the 
identity  of  the  person  or  persons  who  did  the  act.  Even  though 
we  assume  that  Olsen  was  killed  by  means  of  blasting  powder 
that  came  down  through  the  so-called  ''legal  raise,"  stiU  we  are 
left  to  conjecture  as  to  the  circumstances  attendant  upon  the  oc- 
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currence.  If  it  was  intentionally  done,  it  was  undoubtedly  mur- 
der, and  no  more  dastardly  crime  can  be  imagined.  But,  as 
there  is  absolutely  no  proof  as  to  how  the  powder  was  exploded, 
the  jury  were  left  to  their  own  inferences  upon  the  one  point 
that  was  necessary  to  be  proven  by  the  plaintiff,  by  a  preponder- 
ance 'of  the  evidence,  in  order  to  fix  a  liability  upon  the  appel- 
lant. 

The  respondent  contends  that  the  evidence  shows  that  the  de- 
fendant company  and  its  officers  were  engaged  in  a  general  plan 
or  conspiracy  to  prevent,  by  any  means  and  at  all  hazards,  a  dis- 
covery of  the  fact  that  they  were  extracting  ore  from  the  dis- 
puted ground,  and  that  they  killed  Olsen  in  furtherance  of  their 
plans.  There  is  no  testimony  that  would  warrant  a  court  in 
arriving  at  such  a  conclusion.  It  is  true  that  the  Rarus  people 
had  endeavored  to  prevent  the  completion  of  the  ** legal  raise," 
by  burning  rubbish  and  forcing  smoke  into  the  Pennsylvania 
workings;  but  there  is  no  proof  that  they  resorted  to  personal 
violence  or  criminal  acts  in  so  doing.  Indeed,  the  Pennsylvania 
miners  had  broken  through  the  top  of  the  ** legal  raise''  and  into 
the  extension  of  the  eight  hundred  foot  level  of  the  Barus,  sev- 
eral days  before  Olsen  was  killed,  and  the  United  States  in- 
spectors had,  a  week  prior  to  January  1st,  discovered  the  fact 
that  ore  to  a  large  amount  had  been  taken  from  the  Michael 
Devitt  veins. 

The  infirmity  in  respondent's  position  is  that  there  is  no  testi- 
mony to  show  that  the  killing  of  Olsen  was  any  part  of  the  gen- 
eral or  special  plans  of  the  defendant  company  in  resisting  the 
orders  of  the  federal  court  or  incident  to  the  furtherance  of  such 
plans.  There  is  no  testimony  that  Olsen  was  killed  by  any  ser- 
vant of  the  Montana  Ore  Purchasing  Company  in  prosecuting  the 
work  that  was  being  done.  He  may  have  been  killed  by  an  acci- 
dent, by  gross  and  criminal  carelessness  on  the  part  of  some  em- 
ployee of  the  IVIontana  Ore  Purchasing  Company.  He  may  have 
been  killed  by  a  servant  of  the  Montana  Ore  Purchasing  Com- 
pany in  doing  some  act  entirely  without  the  scope  of  his  employ- 
ment, or  by  some  stranger  who  got  into  these  workings  without 
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coining  down  the  Rarus  shaft.  He  may  have  been  killed  by  the 
accidental  explosion  of  powder  left  in  the  "legal  raise''  by  the 
Pennsylvania  miners.  -The  powder  that  killed  him  may  have 
been  exploded  by  some  intoxicated  person  in  the  level  above  the 
raise.  One  can  think  of  a  hundred  different  situations  and  con- 
tingencies that  may  have  existed,  some  of  them  most  inconse- 
quent it  is  true,  but  human  experience  teaches  that  the  unex- 
pected and  unthought  of  often  happens. 

We  give  these  examples  simply  to  illustrate  the  inevitable  con- 
clusion that  there  is  no  evidence  to  show  how  OLsen  met  his 
death,  and  consequently  there  is  nothing  upon  which  a  verdict 
and  judgment  can  be  predicated.  Jurors  are  not  allowed  to 
return  verdicts  based  upon  suspicions,  conjectures,  or  probabill 
ties,  however  strong  and  convincing  they  may  be.  There  must 
be  some  substantive,  concrete  evidence  to  justify  the  judgment  of 
a  court.  The  legislature  has  provided  for  an  appeal  to  this 
court  from  all  final  judgments,  so  that,  in  cases  like  this,  a  calm, 
dispassionate,  and  unbiased  review  of  the  testimony  may  be  had, 
to  the  end  that,  in  seeking  to  compensate  one  person,  no  injustice 
may  be  done  to  others.  In  the  death  of  Olsen,  his  widow  and 
orphan  undoubtedly  suffered  a  great  loss,  and  it  is  most  unfor- 
tunate that  no  legal  evidence  has  thus  far  been  found  to  fix  re- 
sponsibility for  it;  but  the  administration  of  the  law  must  be 
uniform  in  its  application,  and  no  exceptions  may  be  permitted 
because  the  men  charged  with  its  enforcement  are  actuated  by 
the  usual  human  emotions.  While  we  find  no  evidence  in  the 
record  that  the  jury  acted  through  passion  or  prejudice,  we  do 
feel  that  they  were  carried  away  by  their  sympathies,  and  were 
moved  somewhat,  perhaps,  by  the  feeling  that  compensation 
should  be  made  to  the  plaintiff  in  any  event. 

As  the  case  must  be  remanded  for  a  new  trial,  there  are  two 
other  questions  to  be  disposed  of.  The  first  is:  Can  damages 
by  way  of  punishment  be  assessed  in  an  action  of  this  nature? 

Section  579  of  the  Code  of  Civil  Procedure  reads  as  follows: 
"When  the  death  of  one  person,  not  being  a  minor,  is  caused 
by  the  wrongful  act  or  neglect  of  another,  his  heirs  or  personal 
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representatives  may  maintain  an  action  for  damages  against 
the  person  causing  the  death,  or  if  such  person  he  employed 
by  another  person  who  is  responsible  for  his  conduct,  then  also 
against  such  other  person.  In  every  action  under  this  and  the 
preceding  section  such  damages  may  be  given  as  under  aU  the 
circumstances  of  the  case  may  be  just."  And  section  4290  of 
the  Civil  Code  provides:  **In  any  action  for  a  breach  of  an  obli- 
gation not  arising  from  contract,  where  the  defendant  has  been 
guilty  of  oppression,  fraud,  or  malice,  actual  or  presumed,  the 
jury,  in  addition  to  the  actual  damages,  may  give  damages  for 
the  sake  of  example,  and  by  way  of  punishing  the  defendant.'* 

We  see,  in  principle,  and  have  been  able  to  find  in  the  books,  * 
no  reason  why  this  general  statute  (section  4290)  should  not  ap- 
ply to  actions  begun  by  virtue  of  the  legislative  permission 
granted  by  section  579,  when  the  defendant  is  charged  primarily 
as  the  wrongdoer.  Indeed,  the  legislature  in  framing  these  sec- 
tions of  the  Codes  seems  to  have  acted  advisedly  upon  the  ques- 
tion we  are  discussing,  as  sections  981  and  982  of  the  Fifth  Divi- 
sion, Compiled  Statutes  of  1887,  expressly  limited  the  damages  to 
be  recovered  to  such  as  the  jury  should  **deem  a  fair  and  just 
compensation,  with  reference  to  the  pecuniary  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin  of  such  deceased 
person,"  and  this  limitation  is  not  found  in  the  Codes.  Let  it 
be  borne  in  mind  that  the  complaint  is  that  the  appellant  was 
directly  responsible  for  the  death  of  Olsen.  We  do  not  decide 
what  the  rule  may  be  in  reference  to  awarding  punitive  damages 
for  an  injury  caused  by  the  oppression,  fraud,  or  malice  of  a 
servant  for  whose  conduct  the  principal  is  responsible. 

The  second  question  arises  upon  the  instructions  of  the  court 
with  reference  to  estimating  the  pecuniary  loss  sustained  through 
the  death  of  Olsen,  and  the  appellant  also  contends  that  the  ver- 
dict is  excessive.  In  this  connection  we  only  deem  it  necessary 
to  call  attention  to  the  language  of  this  court  in  Bourke  v.  Butte 
El  &  Power  Co.,  33  Mont.  267-289,  83  Pac.  470,  and  recom- 
mended that  in  all  such  cases  the  jury  be  given  some  definite 
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rule  to  guide  them  in  estimating  such  damages  as  are  capable  of 
computation. 

The  judgment  and  order  of  the  court  below  are  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Hollowat 
concur. 


VREELAND,  Respondent,  v.  EDENS  bt  al.,  Appellants. 

(No.  2,387.) 

(Submitted  April  11,  1907.    Decided  April  20,  1907.) 

(89  Pac.  735.) 

Water  Rights — New  Trial — Service  of  Notice — Appeal — Waiver 
— Findings — Variance, 

Practice — New  Trial — Notice — Service — Appeal. 

1.  Where  the  notice  of  inteDtion  to  move  for  a  new  trial  was  not 
served  within  the  ten  days  allowed  by  statute,  the  appeal  from  an  or- 
der denying  the  new  trial  will  not,  on  motion,  be  dismissed  for  Ihis  rea- 
son; but  the  statement  wiU  not  be  considered  by  the  appellate  court  for 
any  purpose,  and  the  order  will  stand  affirmed. 

Same — New  Trial  Statement — Settlement — Appeal. 

2.  The  district  court  proceeded  properly  in  first  settling  a  statement 
on  motion  for  a  new  trial,  over  the  objection  of  counsel  that  the  mov- 
ing party  had  not  served  his  notice  of  intention  within  the  statutory 
time,  and  thereafter  denying  the  motion,  since  thus  the  motion  was 
determined  on  the  basis  upon  which  it  was  made, — ^the  notice  of  inten- 
tion,— and  the  right  of  appeal,  upon  the  same  basis,  secured  to  the 
unsuccessful  party. 

Same — New  Trial  Statement — Extention  of  Time  in  Which  to  Prepare — 
Consent  of  Counsel — Notice — Waiver. 

3.  At  the  time  the  district  court  made  its  decision  in  a  water  right 
suit,  counsel  for  the  successful  party  gave  their  consent  to  an  order 
extending  the  time  for  the  preparation  and  service  of  the  statement  in 
support  of  a  motion  for  a  new  trial  for  ninety  days.  Opposing  coun- 
sel thereafter  failed  to  serve  the  notice  of  intention  to  move  for  a  new 
trial  within  the  time  allowed  by  statute.  Held,  that  assent  of  counsel 
to  the  extension  of  time  within  which  to  prepare  the  proposed  state- 
ment, prior  to  notice,  did  not  constitute  a  waiver  of  the  service  of 
notice. 
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Water  Bights — Findings — Exceptions — Record — Appeal. 

4.  Exceptions,  taken  to  defective  findings  in  a  water  right  suit,  will 
not  be  considered  on  appeal  where  they  are  incorporated  in  a  statement 
on  motion  for  a  new  trial  to  which  the  court  cannot  look  for  any  pnr- 
pose,  because  of  appellant's  failure  to  serve  his  notice  of  intention  to 
move  for  a  new  trial  within  the  time  allowed  by  statute. 

Same — Implied  Findings. 

5.  Where  the  court  in  a  water  right  suit  found  generally  in  favor  of 
plaintiff,  but  failed  to  specifically  find  as  to  defendant's  rights  in  the 
premises,  it  will  be  held,  on  appeal,  to  have  impliedly  found  that  de- 
fendants had  only  such  right  to  the  use  of  the  waters  in  controversy  as 
they  might  acquire  by  permission  of  the  other  appropriators,  or  in 
subordination  thereto. 

Same — ^Var  ia  nee — Pre  j  udice — Appeal . 

6.  The  judgment  in  favor  of  plaintiff  in  a  water  right  suit  will  not 
be  reversed  because  of  an  alleged  variance  between  the  proof  intro- 
duced to  establish  his  right  and  an  allegation  in  his  replication,  as  in- 
dicated by  a  finding  of  the  court,  where  the  record  does  not  disclose 
that  appellants  were  misled  to  their  prejudice.  The  variance  will  be 
deemed  immaterial.     (Code  Civ.  Proc,  sees.  770,  778.) 

Appeal  from  District  Court,  Gallatin  County;  W.  B.  C.  Stew- 
art, Judge. 

Action  by  Prank  W.  Vreeland  against  West  Edens  and  an- 
other. Prom  a  judgment  for  plaintiff  and  an  order  denying  a 
new  trial,  defendants  appeal.    Affirmed. 

Mr.  John  A.  Luce,  for  Appellants. 

The  findings  are  not  responsive  to  all  the  material  issues  in 
the  ease  and  do  not  support  the  judgment.  {Campbell  v.  Buck- 
man,  49  Cal.  362;  Kennedy  v.  Berry,  52  Cal.  87;  Harlan  v.  Ely, 
55  Cal.  340;  2  Spelling  on  New  Trial  and  Appeal,  591;  Du 
Prat  V.  James,  61  Cal.  361;  Hawes  v.  Oreen  (Cal.),  3  Pac.  496; 
Conklin  v.  Stone  (Cal.),  6  Pac.  378;  Ooodnow  v.  Griswold,  68 
Cal.  599,  9  Pac.  837;  Port eus  v.  Reed  (Cal.),  12  Pac.  117;  Warren 
V.  Robinson,  71  Cal.  380,  12  Pac.  265;  Samuel  v.  Allen,  98  Cal. 
406,  33  Pac.  273 ;  Bates  v.  Wilbur,  10  Wis.  415;  Johnson  v.  Buck- 
len,  9  Ind.  App.  154,  36  N.  E.  176;  Braden  v.  Lemmon,  127  Ind.  9 
26  N.  E.  477,  478;  Albright  v.  Hawk,  52  Ohio  St.  362,  39  N.  E. 
1044;  Brant  v.  Robertson,  16  Mo.  129;  Downing  v.  Bourlier,  21 
Mo.  149;  Foster  v.  Devinney,  28  Neb.  416,  44  N.  W.  479;  Wood 
Y.  La  Rue,  9  Mich.  158;  Adams  v.  Champion,   31   Mich.   233; 
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Roussain  v.  Patten,  46  Minn.  308,  48  N.  W.  1122 ;  Little  v.  Lee, 
53  Minn.  511,  55  N.  W.  737 ;  Bahinsen  v.  Oilbert,  55  Minn.  334, 
56  N.  W.  1117 ;  Mitchell  v.  Jensen,  29  Utah,  346,  81  Pac.  165, 168 ; 
Barthelomew  v.  Fayette  Irr,  Co,    (Utah),  86  Pac.  481.) 

A  water  right  cannot  be  acquired  by  a  trespass  upon  the  pos- 
session of  another.  {Taylor  v.  Abbott,  103  Cal.  424,  37  Pac. 
408 ;  Atherton  v.  Fowler,  96  U.  S.  513,  24  L.  Ed.  732 ;  McGuire 
V.  Brown,  106  Cal.  660,  39  Pac.  1060,  30  L.  R.  A.  384;  Goodwin 
V.  McCabe,  75  Cal.  584,  17  Pac.  705;  Campbell  v.  Flannery,  32 
Mont.  120,  79  Pac.  702,  80  Pac.  240.) 

If  Hawkins  was  using  the  ditch  and  water  right  in  contro- 
versy by  permission  of  Wisner,  it  amounted  only  to  a  license, 
revocable  at  the  will  of  Wisner,  and  gave  Hawkins  no  right  in  the 
ditch.  (Great  Falls  Water  Co.  v.  Great  Northern  Ry.  Co.,  21 
Mont.  487,  54  Pac.  963.)  This  license,  being  a  purely  personal 
privilege,  was  not  assignable  and  did  not  operate  for  or  against 
third  persons.  (Fabian  v.  Collins,  3  Mont.  215,  227 ;  18  Am.  & 
Eng.  Ency.  of  Law,  2d  ed.,  1140,  and  cases  cited  in  note  2 ;  Be 
Haro  V.  Vnited  States,  5  Wall.  599,  18  L.  Ed.  681.) 

*'An  easement  is  an  interest  in  lands,  and  the  instrument 
conveying  an  easement  must  conform  to  the  requirements  of  the 
statute  of  frauds  and  be  executed  with  the  formalities  essential 
to  conveyances  of  estates  in  land."  (10  Am.  &  Eng.  Ency.  of 
Law,  2d  ed.,  409,  410;  Hayes  v.  Fine,  91  Cal.  391,  27  Pac.  772; 
Angell  on  Watercourses,  sec.  168 ;  Washburn  on  Easements,  23, 
24;  Gould  on  Waters,  300-321;  see,  also.  Bell  v.  Sausalito,  L,  & 
F.  Co,    (Cal.),  33  Pac.  449.) 

If  Hawkins  acquired  some  rights  to  flow  water  through  this 
ditch,  his  right  was  limited  to  the  purpose  for  which  he  took  it. 
Even  if  there  had  been  a  grant  of  this  right,  the  use  of  the  ease- 
ment is  to  be  confined  strictly  to  the  purpose  for  which  it  was 
granted.  (Kaler  v.  Beeman,  49  Me.  207;  Noyes  v.  Hemphill,  58 
N.  H.  536;  Evans  v.  Dana,  7  R.  I.  306;  Schaffer  v.  State  Nat. 
Bank,  37  La.  Ann.  242 ;  Allen  v.  Water  Co.,  92  Cal.  138,  28  Pac. 
215,  15  L,  R.  A.  93 ;  Schaffer  v.  State  Nat.  Bank,  37  La.  Ann. 
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242;  Lampman  v.  Milk$,  21  N.  Y.  505.)  The  use  defines  the 
right.     (Washburn  on  Easements,  352.) 

Title  to  the  use  of  water  may  be  acquired  by  ten  years'  ad- 
verse possession.  (Talbott  v.  Butte  City  Water  Co.,  29  Mont. 
17,  72  Pac.  1111 ;  BMerdick  v.  Hermsmeyer,  32  Mont  541-554, 
81  Pac.  334;  see,  also,  Yankee  Jim's  Union  Water  Co.  v.  Crary, 

25  Cal.  504,  85  Am.  Dec.  145;  Evans  v.  Ross  (Cal.),  8  Pac.  88; 
Davis  V.  Gale,  32  Cal.  27,  91  Am.  Dec.  554;  Dickerson  v.  Col- 
grove,  100  U.  S.  578,  25  L.  Ed.  618;  Kirk  v.  HatniUon,  102  U.  S. 
68,  26  L.  Ed.  79;  Dalton  v.  Rentaria,  2  Ariz.  275,  15  Pac.  37; 
Park  V.  Kilham,  8  Cal.  J8,  68  Am.  Dec.  310;  Slocum  v.  Ry.  Co., 
57  Iowa,  675,  11  N.  w!  641 ;  Lehigh  Irr.  Co,  v.  Moyle,  4  Utah, 
327,  9  Pac.  867 ;  Fahrian  v.  Collins,  3  Mont.  216 ;  Biggs  v.  Irri- 
gating Ditch  Co.,  7  Ariz.  331,  64  Pac.  494.) 

Counsel  for  respondent  waived  notice  of  intention  to  move  for 
a  new  trial  by  consenting  in  open  court  to  an  extension  of  ninety 
days  in  which  to  prepare  the  statement  or  bill  of  exceptions. 
On  a  motion  for  a  new  trial,  the  filing  of  a  counter-statement 
is  a  waiver  of  objections  to  the  want  of  notice  of  intention  to 
move  for  a  new  trial.  {Williams  v.  Gregory,  9  Cal.  76;  see,  also, 
McLeran  v.  Shartzer,  5  Cal.  70,  63  Am.  Dec.  84 ;  Payne  v.  Davis, 
2  Mont.  381;  Frost  v.  Meetz,  52  Cal.  664;  Millard  v.  Hathaway, 
27  Cal.  119;  Acock  v.  Halsey,  90  Cal.  215,  27  Pac.  193;  Reynolds 
V.  Han^,  14  Cal.  668,  76  Am.  Dec.  459 ;  Godchaux  v.  Mulford, 

26  Cal.  316,  85  Am.  Dec.  178;  Cothran  v.  Brower,  75  Ga.  494; 
Treftz  V.  Stahl,  46  111.  App.  462,  18  L.  B.  A.  500;  Foster  v. 
Einson,  76  Iowa,  714,  39  N.  W.  682;  Allis  v.  Day,  14  Minn.  516; 
Mahin  v.  Webster,  8  Ind.  App.  547,  35  N.  E.  194,  36  N.  E. 
373;  Sears  v.  Starhird,  78  Cal.  225,  20  Pac.  547;  Desmond  v. 
Superior  Court,  59  Cal.  274 ;  Simpson  v.  Budd,  91  Cal.  488,  27 
Pac.  758;  Belford  v.  Beatty,  145  lU.  414,  34  N.  E.  254.)  A 
party  cannot  make  objection  to  the  want  of  notice,  and  still 
throughout  all  the  proceedings  appear,  propose  amendments, 
argue  motions,  take  his  chances  of  a  decision,  and  afterward  be 
heard  t.o  complain  in  the  appellate  court  of  a  want  of  notice. 
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Messrs.  Hartman  &  Hartman,  for  Respondent 

Findings  which  would  be  immaterial,  on  the  theory  of  the 
court,  as  evidence  by  the  other  findings  made,  need  not  be 
made  and  the  case  will  not  be  reversed  for  failure  to  make 
such  findings.  (Qrogan  v.  Valley  Trading  Co.,  30  Mont  229,  76 
Pac.  211;  Schelling  v.  Curran,  30  Mont.  370,  76  Pac.  998.)  And 
findings  on  immaterial  issues  are  not  required  and,  if  made, 
are  to  be  disi'egarded.  (Fontaine  v.  S.  P.  R.  R.  Co.,  54  Cal.  645 ; 
McCouriney  v.  Fortune,  57  Cal.  619;  Lovell  v.  Frost,  4A  Cal. 
474.)  And  where  the  evidence  upon  a  point  is  all  one  way 
and  against  the  appellant,  the  failure  to  find  upon  it  is  an 
immaterial  error.  {Hutchings  v.  Castle,  48  Cal.  156 ;  Schroeder 
V.  Jahns,  27  Cal.  281.)  And  the  findings  must  be  construed 
liberally  to  uphold  rather  than  to  defeat  the  judgment ;  and  for 
the  purpose  of  supporting  the  judgment,  any  ambiguity  must 
be  resolved  in  favor  of  the  judgment,  and  reference  may  be 
had  to  other  findings  and  to  the  issues  for  this  purpose.  (Breeze 
V.  Brooks,  97  Cal.  72,  31  Pac,  742,  22  L.  R.  A.  256 ;  Erasky  v. 
Wollpert,  134  Cal.  338,  66  Pac.  309;  People's  Home  8av.  Bank 
V.  Rickard  (Cal.),  73  Pac.  858;  Leist  v.  Dierson,  139  Cal.  285, 
88  Pac.  812.)  Only  the  ultimate  facts  need  be  found,  and  they 
may  be  stated  in  the  findings  the  same  as  they  are  stated  in 
the  pleadings.  (Hayne  on  New  Trial  and  Appeal,  par.  242,  pp. 
723,  724.) 

A  motion  for  a  new  trial,  without  a  notice  of  intention  to  so 
move,  unless  such  notice  of  intention  is  waived,  does  not  lie, 
and  the  court  settling  the  statement  on  motion  for  a  new  trial 
and  bill  of  exceptions  in  support  of  said  motion  is  without  juris- 
diction, and  such  statement  or  bill  of  exceptions,  in  support 
of  said  motion,  so  settled  over  the  objection  of  the  prevailing 
party,  is  a  nullity  and  cannot  be  considered  for  any  purpose. 
(Calderwood  v.  Brooks,  28  Cal.  151;  Street  v.  Mill,  9  Nev.  251; 
see,  also,  State  v.  District  Court,  29  Mont  176,  74  Pac.  414; 
Ogle  V.  Potter,  24  Mont.  501,  62  Pac.  920;  State  v.  District  Court, 
28  Mont  227,  72  Pac.  613.) 
Mont.,  Vol.  35—27 
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MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

Appeals  from  a  judgment  and  an  order  denying  a  new 
trial.  The  action  arose  out  of  a  controversy  over  the  right 
to  the  use  of  waters  of  Bostwick  creek,  in  Gallatin  county. 

The  plaintiff  and  the  defendants,  husband  and  wife,  own  landr? 
along  the  stream,  arid  in  character  and  requiring  artificial 
irrigation  to  make  them  productive.  The  plaintiff  predicates 
his  right  upon  an  appropriation  made  on  or  about  June  1,  1882, 
by  one  Hawkins,  who,  it  is  alleged,  constructed  a  ditch  on 
the  north  side  of  the  stream,  through  which  he  diverted  eighty 
inches  of  the  water  for  use  upon  lands  then  owned  by  him,  and 
now  owned  by  the  plaintiff  as  his  successor,  by  mesne  convey- 
ances. Later,  it  is  alleged,  Hawkins  constructed  a  lateral  ditch, 
tapping  this  ditch  about  four  hundred  yards  below  its  mouth, 
to  convey  a  portion  of  the  water,  amounting  to  forty  inches, 
to  other  parts  of  his  lands  not  covered  by  the  first  ditch. 
Continuous  use  of  the  water  so  appropriated  it  is  claimed  had 
been  made  by  Hawkins,  the  mesne  predecessors  of  plaintiff 
and  by  plaintiff,  from  the  date  of  the  original  appropriation 
down  to  1905,  when  the  defendant  by  violence  wrongfully  in- 
terfered with  the  plaintiff's  right  and  prevented  his  use  of 
it,  and  diverted  it  away  to  defendants'  lands,  which  interference 
and  wrongful  diversion  continued  until  the  bringing  of  this 
action.  The  prayer  of  the  complaint  is  for  a  perpetual  injunc- 
tion to  restrain  the  defendants  from  further  interference  with 
plaintiff's  rights,  and  for  general  relief. 

The  defendants  deny  generally  and  specifically  the  rights  al- 
leged by  plaintiff,  and  allege  that  any  rights  acquired  by  any 
predecessor  of  the  plaintiff  had  been  abandoned  before  plain- 
tiff acquired  the  lands  now  owned  by  him.  It  is  then  alleged,  by 
way  of  affirmative  defense  and  counterclaim,  that  defendants  ac- 
quired their  lands  in  1891  by  homestead  entry  under  the  laws 
of  the  United  States;  that  at  that  time  there  were  two  ditches 
through  which  water  was  diverted  from  the  stream,  one  on  the 
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north  side  called  the  *'Bamett"  ditch,  the  oldest  in  date  and 
suflBcient  in  capacity  to  divert  all  the  water  of  the  stream,  the 
other  on  the  south  side,  called  the  **Wisner"  or  *' Hawkins'' 
ditch  sufficient  in  capacity  to  convey  fifty  inches  of  water; 
that  during  the  year  1893  the  defendants  tapped  both  of  these 
ditches  by  laterals,  using  the  water  diverted  thereby  for  domestic 
purposes  and  for  the  irrigation  of  their  lands  on  both  sides  of  the 
stream;  that  the  amount  of  water  so  diverted  is  twenty-five 
inches;  that  the  lateral  tapping  the  Wisner  or  Hawkins  ditch, 
being  constructed  upon  the  lands  of  the  defendants,  belongs 
exclusively  to  defendants;  that  plaintiff  has  no  right  therein, 
for  that  neither  he  nor  any  of  his  predecessors  had  constructed 
or  obtained  permission  from  the  defendants  to  construct  or  use  it 
except  that  plaintiff's  predecessor  Hawkins,  during  certain  years 
had  extended  and  used  it  by  permission  of  the  defendants  to 
convey  not  to  exceed  five  inches  of  water  for  use  upon  the 
lands  now  owned  by  plaintiff ;  that  plaintiff  has  no  other  interest 
in  any  of  the  waters  of  the  stream  or  ditches  mentioned;  and 
that,  while  defendants  have  interfered  with  plaintiff's  use  as 
alleged,  they  have  done  so  only  in  asserting  their  lawful 
right.  They  further  allege  that  for  more  than  ten  years  last 
past  they  have  openly,  notoriously,  exclusively,  adversely  and 
under  a  claim  of  right  against  all  persons  whomsoever  used  the 
water  through  their  ditches  to  the  amount  of  twenty-five  inches, 
as  aforesaid.  • 

The  reply  denies  generally  or  specifically  all  the  affirmative 
allegations  in  the  answer,  except  that  it  is  admitted  that  plain- 
tiff never  obtained  permission  from  defendants  to  construct 
his  lateral  ditch  from  the  Wisner  ditch  over  the  lands  of  the 
defendants.  In  this  connection  it  is  alleged  that  this  lateral  was 
constructed  prior  to  the  time  the  defendants  made  their  home- 
stead settlement,  when  their  lands  were  a  part  of  the  public 
domain.  The  controversy  therefore  turns  upon  the  right  to 
the  use  of  this  lateral  ditch  and  the  amount  af  water  conveyed 
by  it 
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The  court  found  all  the  issues  in  favor  of  the  plaintiff,  and 
entered  judgment  declaring  him  entitled  to  the  use  of  thirty- 
inches  under  the  Hawkins  appropriation.  The  judgment  also 
awarded  an  injunction  perpetually  enjoining  the  defendants 
from  interfering  with  the  right  thus  declared.  The  defendants 
contend  that  the  evidence  is  not  sufficient  to  support  the  findings, 
and  that  the  findings  are  so  defective  that  they  do  not  support 
the  judgment. 

Counsel  for  respondent  insist  that  the  appeal  from  the  order 
denying  the  motion  for  a  new  trial  should  be  dismissed  for  the 
reason  that  the  notice  of  intention  was  not  served  in  time. 
They  have  submitted  a  motion  with  their  brief  asking  that  this 
be  done.  They  also  insist  that,  since  none  of  the  matters  in- 
corporated in  the  statement  used  in  support  of  the  motion  are 
properly  in  the  record,  they  may  not  be  considered  for  any 
purpose;  and  hence  that  there  is  no  question  for  this  court  to 
consider  other  than  whether  the  findings  support  the  judg- 
ment. 

The  motion  to  dismiss  the  appeal  from  the  order  is  denied. 
The  absence  from  the  record  of  anything  in  support  of  the 
motion  as  made  in  the  trial  court  is  no  reason  why  the  appeal 
from  the  order  denying  it  should  be  dismissed.  The  appeal 
is  given  by  the  statute  as  a  matter  of  right.  The  fact  that  the 
proceedings  anterior  to  the  order  are  irregular  or  defective  to 
such  an  extent  that  the  motion  Is  without  merit  cannot  take 
away  this  right.  It  only  goes  to  the  merit  of  the  appeal  when 
submitted  to  this  court  for  determination.  A  motion  to  dismiss 
an  appeal  only  presents  the  question  whether  or  not  the  statutory 
requirements  as  to  the  mode  of  taking  the  appeal  have  been  ob- 
served. 

From  the  record  it  appears  that  the  notice  of  intention  was 
not  served  on  counsel  for  respondent  within  the  ten  days  allowed 
by  the  statute,  after  counsel  for  appellant  had  notice  of  the 
decision.  Counsel  for  respondent  at  the  time  of  the  service, 
and  at  every  step  in  the  proceedings  thereafter,  reserved  their 
objections  to  the  proceeding,  because  the  service  was  out  of  time. 
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At  the  settlement  of  the  statement  they  still  objected,  and  asked 
the  court  to  refuse  a  settlement.  The  objections  were  overruled. 
In  making  the  settlement  and  denying  the  motion  the  court 
doubtless  had  in  mind  the  practice  approved  by  this  court  in 
Sweeney  v.  Oreat  Falls  etc.  Ry,  Co.,  11  Mont.  34,  27  Pac.  347, 
and  in  later  cases.  {Walsh  v.  Mueller,  14  Mont.  76,  35  Pac. 
226 ;  Beach  v.  Spokane  Ranch  etc,  Co.,  25  Mont.  367,  65  Pac.  106 ; 
Wright  v.  Mathews,  28  Mont.  442,  72  Pac.  820.)  In  any  event, 
the  course  pursued  by  the  court  was  proper ;  for  appellants  were 
permitted  to  have  their  motion  determined  upon  the  basis  upon 
which  it  was  made,  and,  upon  the  same  basis,  to  have  their  ap- 
peal to  this  court.  Since  the  notice  of  intention  is  the  basis 
of  the  subsequent  proceedings  on  the  motion,  and  it  was  served 
out  of  time,  the  statement,  or  the  statement  and  bill  of  excep- 
tions, as  the  document  is  here  designated,  cannot  be  considered 
•  for  any  purpose.  The  restdt  is  that  the  order  denying  appel- 
lants'  motion  for  a  new  trial  must  be  affirmed. 

But  counsel  for  appellants  insists  that  his  failure  to  serve 
the  notice  in  time  was  waived  by  counsel  for  respondent,  because 
at  the  time  the  decision  was  made  both  were  present  in  court, 
and  the  court  by  its  order  extended  the  time  for  the  preparation 
and  service  of  the  statement  and  bill  of  exceptions  in  support  of 
the  motion  for  ninety  days,  counsel  for  respondent  giving  their 
consent  that  the  order  might  be  made. 

While  the  giving  of  the  notice  of  intention  in  time,  or  at  all, 
may  be  waived  in  various  ways  by  counsel  of  the  adverse  party, 
as  by  express  stipulation  or  by  taking  part  in  the  proceedings 
on  the  motion  without  objection,  we  do  not  think  that  mere 
assent  to  an  extension  of  the  time  in  which  to  prepare  a  state- 
ment or  bill  of  exceptions  in  support  of  the  motion,  before 
service  of  notice,  should  be  construed  to  include  such  waiver. 
The  motion  is  a  statutory  proceeding,  and  must  be  made  with- 
in the  time  and  in  the  manner  provided.  (Wright  v.  Mathews, 
supra;  Ogle  v.  Potter,  24  Mont.  501,  62  Pac.  920.)  Since  the 
successful,  party  is  required  by  the  motion  to  appear  further 
and  litigate  again  at  least  some  of  the  questions  involved  in  the 
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action,  he  is  entitled  to  notice  of  the  intention  of  his  adversary, 
as  well  as  of  the  general  grounds  of  the  motion.  The  fact  that 
counsel  has  assented  to  an  extension  of  time  for  the  preparation 
of  the  proposed  statement  prior  to  notice,  without  anything 
more  to  indicate  his  purpose,  furnishes  no  stronger  ground  for 
the  conclusion  that  he  thereby  intended  to  waive  notice  than  it 
does  for  the  conclusion  that  both  parties  understood  that  the  con- 
sent given  was  with  the  proviso  that  the  proceedings  in  other 
respects  should  be  conducted  under  the  statute.  The  behavior 
of  counsel  in  this  case  clearly  indicates  that  they  both  under- 
stood that  the  extension  was  for  one  purpose  only,  to-wit,  that, 
while  court  was  in  session  and  they  could  conveniently  do  so. 
they  w^ould  have  the  order  made,  and  thus  save  a  subsequent 
application.  The  assent  given  by  plaintiff's  counsel  was  not 
understood  at  the  time  to  be  a  waiver ;  for,  if  such  were  the  case, 
counsel  for  defendants  never  would  have  served  the  notice  at  all, 
nor  would  counsel  for  plaintiff  have  interposed  the  objection 
they  did  at  the  time  service  was  made. 

Since  the  statement  and  bill  of  exceptions  in  support  of  the 
motion  cannot  be  considered  for  any  purpose,  the  only  question 
which  this  court  can  consider,  as  counsel  for  respondent  con- 
tend, is  whether  the  findings  are  sufficient  to  support  the  judg- 
ment; for,  though  it  appears  from  the  record  that  written  re- 
quest for  findings  was  made  and  entered  in  the  minutes  of  the 
court  at  the  time  the  cause  was  submitted,  and  subsequently, 
upon  the  filing  of  the  findings,  exceptions  were  taken  to  them  on 
the  ground  that  the  court  had  not  found  on  all  the  issues  in- 
volved, the  exceptions  themselves  are  incorporated  in  the  state- 
ment. Since  this  is  so,  and  since  the  statement  cannot  be  consid- 
ered for  any  purpose,  the  defects  in  the  findings,  if  any,  can- 
not be  considered. 

The  court  found  specifically  that  the  Wisner  or  Hawkins 
ditch  was  dug  by  the  predecessors  of  plaintiff;  that  plaintiff 
and  his  predecessors  had  used  the  water  continuously  up  to 
the  time  of  the  interference  by  the  defendants;  that  his  right 
not  been  abandoned;  that  the  lateral  ditch  had  been  constructed 
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by  Hawkins;  that  whatever  rights  the  defendants  have  to  any 
of  the  waters  of  Bostwick  creek  by  virtue  of  the  two  lateral 
ditches  were  inferior  to  the  rights  of  the  plaintiff ;  and  that  the 
lateral  from  the  Wisner  or  Hawkins  ditch  was  constructed  in 
the  year  1893,  after  the  entry  of  their  homestead  by  the  defend- 
ants, under  an  arrangement  between  Hawkins  and  the  defend- 
ants, by  the  terms  of  which  the  defendants  were  to  be  allowed  to 
conduct  such  water  by  means  of  it  as  they  were  able  to  obtain  out 
of  the  waters  of  Bostwick  creek.  The  court  did  not  find  specifi- 
cally that  the  defendants  were,  or  were  not,  entitled  to  any  defin- 
ite amount.  Since,  however,  the  court  found  generally  in  favor 
of  the  plaintiff,  and  since  every  finding  necessary  to  support  the 
judgment  is  to  be  implied,  the  necessary  conclusion  is  that  the 
court  impliedly  found  that  the  defendants  have  no  right  to  the 
use  of  the  waters  of  Bostwick  creek,  except  such  as  they  may 
acquire  by  permission  of  the  other  appropriators,  or  in  subordin- 
ation thereto. 

But  counsel  says  that  the  finding  that  the  lateral  from  the 
Wisner  or  Hawkins  ditch  was  constructed  by  Hawkins  under  an 
arrangement  with  the  defendants  by  the  terms  of  which  the 
defendants  were  allowed  the  use  of  such  water  as  they  could 
obtain  is  without  the  issues  made  by  the  pleadings,  because  it 
is  alleged  in  the  replication  that  the  plaintiff  constructed  this 
lateral  ditch  over  the  lands  now  owned  by  the  defendants  at  the 
time  they  were  a  part  of  the  public  domain.  Assuming  that  this 
finding  is  not  strictly  within  the  issues,  nevertheless  we  do  not 
think  it  is  sufficient  reason  why  the  judgment  should  be  re- 
versed. The  presumption  must  be  indulged  that  the  evidence 
fully  justified  the  finding  as  made;  and,  though  this  finding  in- 
dicates that  there  was  a  variance  between  the  proof  introduced 
to  establish  plaintiff's  right  and  the  allegation  in  his  replica- 
tion, this  variance  must  be  deemed  immaterial;  the  record  con- 
taining nothing  to  show  that  appellants  were  misled  by  it  to 
their  prejudice.  The  judgment  may  not  for  this  reason  be 
reversed.     (Code  Civ.  Proc,  sees.  770,  778.) 
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In  other  respects  the  findings  are  directly  upon  the  issues 
and  fully  support  the  judgment. 

The  result  is  that  the  judgment  and  order  must  be  afiSrmed; 
and  it  is  so  ordered. 

Affirmed. 

Mr.  Justice  Hou.owat  and  Mb.  Justice  Smith  concur. 
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s36    438        FORBIS,   Administratrix,   Appellant,  v.   CANNON  et  al,. 

Respondents.  . 

(No.  2,406.) 

(Submitted  May  17,  1907.    Decided  May  27,  1907.) 

[90  Pac.  161.] 

Eminent  Domain — Parties  Entitled  to  Compensation — Trustees. 

1.  A  railroad  company,  as  plaintiff  in  a  condemnation  proceeding,  de> 
posited  in  court,  agreeably  to  a  stipulation  between  it  and  defendants, 
the  amount  fixed  by  the  commissioners  as  damages  for  the  taking  of 
the  land.  The  holder  of  the  legal  title  to  the  land,  under  a  trust 
agreement,  thereupon  petitioned  the  court  to  have  the  money  so  de- 
posited paid  over  to  him.  One  of  the  beneficiaries  under  the  trust  ob- 
jected to  the  petition,  alleging  that  petitioner  had  mismanaged  the  af- 
fairs of  the  trust  and  that  an  action  was  then  pending  for  an  account- 
ing and  to  have  the  trustee  removed,  and  asking  that  payment  to  him 
be  withheld  until  determination  of  such  action.  The  court  ordered  pay- 
ment to  be  made  to  petitioner  of  an  amount  equaling  the  shares  of  the 
nonobjecting  beneficiaries.  Heldf  that  the  trustee,  as  holder  of  the 
legal  title  to  the  land  taken,  was,  under  section  2227  of  the  Code  of 
Civil  Procedure,  priitia  facie  entitled  to  the  money  ordered  paid  to  him. 

Appeal  from  District  Court,  Silver  Bow  County;  Geo.  M. 
Bourquin,  Judge. 

Proceedings  by  the  Chicago,  IMilwaukee  and  St.  Paul  Bail- 
way  Company  of  Montana  against  one  White  and  others  for 
the  condemnation  of  certain  land,  in  which  the  compensation 
money  was  paid  into  court,  and  in  which  John  A.  Cannon 
and   another  petitioned  for   an   order   requiring  the   clerk  to 
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pay  the  moneys  over  to  said  Cannon,  to  which  Mary  D.  Forbis, 
as  administratrix  of  the  estate  of  James  W.  Forbis,  deceased, 
filed  an  answer.  From  a  judgment  granting  the  petition  in 
part,  Mary  D.  Forbis  appeals.    Affirmed. 

Mr.  Chas.  Mattison,  Mr,  M.  J.  Cavanaugh,  and  Mr,  J,  A 
Poore,  for  Appellant. 

Mr,  John  J,  McHatton,  for  Respondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

In  the  case  of  Chicago,  Milwaukee  and  St.  Paul  Railway 
Company  of  Montana  v.  White  and  others,  the  plaintiff  paid 
into  the  hands  of  the  clerk  of  the  district  court  of  Silver 
Bow  county  the  sum  of  $10,500,  in  accordance  with  a  report 
of  the  commissioners,  as  compensation  to  the  owners  of  one  hun- 
dred and  five  lots  in  the  South  Park  addition  to  the  city  of 
Butte.  John  A.  Cannon  held  the  legal  title  to  these  lots, 
subject  to  a  certain  trust  agreement.  The  money  was  paid 
to  the  clerk  under  a  stipulation  which  reads  as  follows: 

"It  is  hereby  stipulated  and  agreed,  by  and  between  the 
plaintiff,  Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
of  Montana,  a  corporation,  and  John  A.  Caniion,  Mrs.  John 
A.  Cannon,  J.  W.  JIurphy,  Jessie  Spollock  Murphy,  0.  E 
Kenyon,  Mary  D.  Forbis,  and  Mary  D.  Forbis,  administra- 
trix of  the  estate  of  James  W.  Forbis,  deceased,  and  John 
A.  Cannon,  trustee,  that  the  said  parties  have  agreed  as  to 
the  damages  which  they  have  and  shall  suffer  by  reason  of 
the  appropriation  of  the  tract  or  tracts  of  land  standing  in 
the  name  of  John  A.  Cannon,  individually  and  as  trustee, 
and  sought  to  be  appropriated  and  taken  by  the  plaintiff  in 
this  action,  and  that  the  commissioners  appointed  herein  are 
hereby  authorized  to  fix  the  price  at  $100  per  lot  for  each 
and  every  lot  taken,  or  fractional  lot.  It  is  further  stipu- 
lated and  agreed  that  upon  the  report  of  said  commissioners 
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in  accordance  with  this  stipulation,  and  their  return  of  the 
same  into  court,  the  said  money  so  allowed  by  them  shall  be 
paid  into  court  by  the  plaintiff  herein  for  the  use  and  benefit 
of  the  parties  hereto,  without  signifying  or  specifying  the  ex- 
act amount  that  each  is  to  receive  thereof." 

On  November  28,  1906,  John  A.  Cannon  and  wife  peti- 
tioned the  district  court  for  an  order  requiring  the  clerk  to 
pay  said  moneys  over  to  said  Cannon,  alleging  that  as  such 
trustee  he  was  the  owner  and  entitled  to  the  possession  of  the 
same.  Mary  D.  Forbis,  as  administratrix  of  the  estate  of 
James  W.  Forbis,  deceased,  filed  an  answer  to  said  petition, 
wherein  she  set  forth  that,  as  such  administratrix,  she  was 
one  of  the  beneficiaries  of  the  trust,  that  Cannon  had  failed 
to  account  for  trust  funds  coming  into  his  hands,  had 
refused  to  make  any  statement  of  the  affairs  of  his  trustee- 
ship or  to  allow  his  books  to  be  examined,  had  appropriated 
the  trust  funds  to  his  own  use,  was  insolvent,  and  that  he 
could  not  be  made  to  respond  to  any  decree  for  the  payment 
of  the  trust  funds  to  those  entitled  thereto.  She  further  al- 
leged that  an  action  was  pending  in  the  district  court  of  Silver 
Bow  county,  wherein  an  accounting  was  sought  with  Can- 
non and  his  removal  as  trustee  prayed  for.  She  concludes  as 
follows:  ** Wherefore  this  defendant  prays  that  the  order 
prayed  for  in  the  petition  of  John  A.  Cannon,  filed  herein, 
be  denied,  that  his  petition  be  dismissed,  and  that  no  distri- 
bution or  disposition  of  said  money  be  made  until  the  respec- 
tive interests  of  the  parties  shall  be  determined  by  the  trial 
of  said   action  numbered   8889,   hereinabove  mentioned." 

The  court  granted  the  petition  to  the  extent  of  ordering 
payment  of  three-sixths  of  the  total  amount  of  $10,500,  com- 
prising the  beneficial  interasts  of  the  petitioners  and  of  J.  W. 
and  Jessie  S.  Murphy;  the  latter  being  beneficiaries  who  did 
not  resist  the  petition.  From  this  order,  Mary  F.  Forbis, 
administratrix,  appeals. 

Our  statute  of  eminent  domain  reads  as  follows,  in  part: 
**  Payment  may  be  made  to  the  defendants   entitled  thereto, 
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or  the  money  may  be  deposited  in  court  for  the  defendants, 
and  be  distributed  to  those  entitled  thereto."  (Code  Civ. 
Proc.,  sec.  2227.) 

We  decide  that,  under  the  issues  raised  and  tried  in  the 
district  court,  John  A.  Cannon,  the  holder  of  the  legal  title 
to  the  land  taken,  was  prima  facie  entitled  to  the  money  that 
was  ordered  paid  to  him,  and  affirm  the  order  appealed  from. 

We  do  not  decide  whether  or  not  it  is  an  appealable  order, 
because  that  question  is  not  presented  in  the  briefs  of  coun- 
sel. Also,  upon  the  question  as  to  the  jurisdiction  of  the 
district  court  to  determine  the  rights  of  the  respective  claim- 
ants to  this  money  in  a  summary  manner,  we  express  no  opinion. 

Affirmed. 

Me.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway 
concur. 


VAN  VRANKEN,  Respondent,  v.  GRANITE   COUNTY  et 
Aii.,  Appellants. 

(No.  2,390.) 

(Submitted  May  18,  1907.    Decided  May  27,  1907.) 

[90  Pac.  164.] 

Action  to  Quiet  Title — Appeal — Record — Nonsuit — Evidence — 
Sufficiency — Findings — Review — Pleading  a7id  Fractice — 
Briefs, 

Appeal — Record— Nonsuit — ^Evidence — Review. 

1.  The  district  court's  refusal  to  direct  a  nonsuit  at  the  close  of 
plaintiff's  case  will  not  be  reviewed  on  appeal,  where  neither  the 
statement  on  motion  for  new  trial,  nor  the  certificate  of  the  judge 
settling  it,  contains  a  recital  that  in  substance  all  of  the  evidence 
submitted  at  the  trial  is  embraced  in  the  statement. 

bame — Error — Presumptions. 

2.  Error  will  not  be  presumed,  but  must  be  made  to  appear  affirma- 
tively. 
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Same — Nonsuit — Introduction  of  Evidence  After  Motion — Effect. 

3.  By  submitting  evidence  in  support  of  their  case,  after  motion  for 
nonsuit,  defendants  assumed  the  risk  of  supplying  any  deficiency  in  the 
proofs  introduced  by  plaintiff,  and,  in  the  absence  of  a  recital  in  the 
statement  that  it  contains  all  the  evidence,  alleged  error  in  refusing 
the  motion  will  be  deemed  to  have  been  cured  by  defendants  themselves. 

Same — Findings — Evidence — Insufficiency — Review. 

4.  Where  neither  the  statement  on  motion  for  a  new  trial  nor  the 
certificate  of  the  judge  settling  it  reveals  the  fact  that  the  substance 
of  all  the  evidence  is  contained  therein,  the  insufficiency  of  the  evidence 
to  support  the  findings  will  not  be  reviewed. 

Same — Pleading  and  Practice — Theory  of  Case — Nonsuit. 

5.  Where  affirmative  matter  set  up  in  an  answer  was  not  put  in  issue 
by  reply,  but  defendants  went  to  trial  as  if  issue  had  been  joined 
thereon,  and  the  trial  proceeded  to  judgment  upon  this  theory,  and  where 
defendants'  motion  for  nonsuit  was  not  based  upon  the  admission 
resulting  from  the  want  of  reply,  they  will  not  be  heard  for  the  fiu^t 
time  on  appeal  to  complain  that  they  have  suffered  prejudice. 

Quieting  Title — Adverse  Claim — Possession — Variance. 

6.  Possession  of  real  property  under  an  equitable  title  is  sufficient 
to  support  an  action  to  determine  an  adverse  claim  to  it;  and  there- 
fore an  alleged  variance  between  an  allegation  in  the  complaint  setting 
up  title  in  fee  simple  and  right  to  the  possession  in  plaintiff  and  proof 
showing  possession  by  virtue  of  an  equitable  title  only,  was  immaterial. 

Appeal — Assignments  of  Error — Briefs. 

7.  Assignments  of  error  not  made  in  appellant's  brief  will  not  be 
considered  on  appeal. 

Appeal  from  District  Court,  Oranite  County;  Geo,  B,  Win- 
ston, Judge, 

•  Action  by  Lucy  Van  Vranken  against  Granite  county  and 
others.  From  a  judgment  for  plaintiif,  and  from  an  order 
denying  defendants'  motion  for  a  new  trial,  they  appeal.  Af- 
firmed. 

Mr,  Albert  J,  Oalen,  Attorney  General,  and  Mr,  W.  H,  Poor- 
man,  Assistant  Attorney  General,  for  Appellants. 

Mr,    Wingfield  L,   Brown,   for  Respondent. 

MR.  CHIEF    JUSTICE    BRANTLT  delivered  the  opinion 
of  the  court. 

This  action  was  brought  to  determine  an  adverse  claim  by 
the  defendant  Granite  county  to  an  interest  in  the  southwest 
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quarter  of  the  southwest  quarter  of  section  24,  township  7 
north,  of  range  14  west,  situate  in  said  county. 

The  plaintiff  alleges  that  she  is  the  owner  in  fee,  entitled 
to  the  possession,  and  in  possession  of  said  land,  and  that  the 
defendant  county  makes  a  pretended  claim  to  the  ownership 
of  tin  easement  for  a  public  road  or  highway  in  a  strip,  one 
hundred  feet  wide,  extending  through  the  same  for  about 
one-third  of  a  mile;  that  the  defendant  county  is  not  entitled 
to  any  interest  therein  for  the  said  or  any  other  purpose,  by 
condemnation,  grant,  prescription,  appropriation,  or  other- 
wise;  and  that  the  said  pretended  claim  casts  a  cloud  upon 
her  title;  Judgment  is  demanded  that  it  be  declared  without 
foundation. 

Defendants  deny  plaintiff's  title  and  right  of  possession, 
and  then,  for  further  defense  and  for  affirmative  relief,  al- 
lege in  substance  that  a  strip  of  land,  sixty  feet  in  width,  ex- 
tending through  said  premises,  had  for  more  than  forty 
years  prior  to  the  bringing  of  this  action  been  used  by  the 
public  as  a  road  or  highway;  that  it  had  been  worked  and 
improved  at  the  expense  of  the  public;  that  the  right  to  the 
use  of  it  for  this  purpose  had  become  established  by  prescrip- 
tion; and  that  prior  to  bringing  her  action  plaintiff  had  in- 
terfered with  travel  by  the  public  by  erecting  thereon  fences 
and  other  obstructions.  Judgment  is  demanded  for  an  injunc- 
tion restraining  the  plaintiff  from  maintaining  these  obstruc- 
tions. There  was  no  reply.  The  trial  resulted  in  findings 
and  judgment  for  plaintiff.  Defendants  have  appealed  from 
the  judgment  and  an  order  denying  them  a  new  trial. 

1.  Contention  is  made  that  the  court  erred  in  refusing  to 
direct  a  nonsuit  at  the  close  of  plaintiff's  case.  Whether  or 
not  the  court  erred  in  this  regard  we  may  not  determine,  for 
the  reason  that  it  does  not  appear,  from  any  recital  in  the 
statement  on  motion  for  new  trial,  or  in  the  certificate  of  the 
judge  settling  it,  that  it  contains  in  substance  all  the  evi- 
dence submitted  at  the  trial.  After  the  court  refused  to 
direct  a  nonsuit,  the  defendants  introduced  a  great  deal  of 
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evidence  in  support  of  their  case,  as  did  also  the  plaintiff  in 
rebuttal.  By  submitting  evidence  in  support  of  their  case 
the  defendants  assumed  the  risk  of  supplying  any  deficiency 
in  the  proofs  introduced  by  the  plaintiff  (Cain  v.  Gold  Mt. 
Min,  Co.,  27  Mont.  529,  71  Pac.  1004) ;  and  whether  they  did 
so  cannot  be  determined  without  an  examination  of  all  the 
evidence  submitted,  even  if  it  be  conceded  that  plaintiff  had 
not  made  out  a  prima  facie  case  by  her  own  evidence.  Error 
will  not  be  presumed.  It  must  be  made  to  appear  afi^matively. 
{Robertson  v.  Longley,  28  Mont.  128,  72  Pac.  423;  Passavant 
v.  Arnold,  34  Mont.  513,  87  Pac.  905.)  Since  the  evidence 
is  not  all  before  us,  the  presumption  must  be  indulged  that 
the  court's  conclusion  after  hearing  it  all  was  correct.  If 
this  is  the  case,  any  error  committed  by  the  court  in  overrul- 
ing the  motion  was  cured  by  the  defendants  themselves. 

2.  The  same  disposition  must  be  made  of  the  contention 
that  the  evidence  is  insufficient  to  support  the  findings.  The 
evidence  in  the  record  may  not  be  sufficient,  yet  we  may  not 
disturb  the  findings  on  that  account;  for,  so  far  as  we  know, 
there  may  have  been  omitted  from  the  statement  evidence 
sufficient  in  quantity  and  probative  value  to  justify  the  find- 
ings fully. 

3.  The  contention  is  made  that  the  court  should  have  ren- 
dered judgment  for  the  defendants  in  any  event,  for  that 
the  affirmative  matter  set  up  in  the  answer  was  not  put  in 
issue  by  the  plaintiff  by  reply.  The  new  matter  alleged  in 
the  answer  required  a  reply;  but  the  defendants  went  to  trial 
as  if  issue  had  been  joined  thereon.  The  trial  was  had,  and 
judgment  rendered  upon  the  merits,  upon  this  theory.  The 
motion  for  nonsuit  was  not  based  upon  the  admission  result- 
ing from  the  want  of  a  reply.  Under  these  circumstances  de- 
fendants may  not  be  heard  to  say  now,  for  the  first  time  in 
the  case,  that  they  suffered  prejudice  by  the  court's  action. 

4.  Some  argument  is  made  in  the  brief  of  appellants  to 
the  effect  that  the  findings  are  without  the  issues  made  by  the 
pleadings  and  do  not  support  the  judgment,  for  that  the  com- 
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plaint  alleges  title  in  fee  simple  and  right  to  the  possession 
in  plaintiff,  while  the  court  found  that  she  is  in  possession 
by  virtue  of  an  equitable  title  only.  We  are  of  the  opinion 
that  possession  under  an  equitable  title  is  sufficient  to  sup- 
port the  action.  (Pollock  M.  &  M,  Co.  v.  Davenport,  31 
Mont.  452,  78  Pac.  768;  Pennie  v.  Hildreth,  81  Cal.  127,  22 
Pac.  398;  Oliver  et  ux,  v.  Dougherty  (Ariz.),  68  Pac.  553; 
Schooling  v.  Harrishurg,  42  Or.  494,  71  Pac.  605.)  The  vari- 
ance between  the  allegations  and  the  proof  on  this  point  was 
immaterial.  But,  however  this  may  be,  no  assignment  of  error 
on  this  point  is  made  in  the  appellants'  brief.  They  are  there- 
fore not  in  position  to  complain. 
The  judgment  and  order  are  affirmed.. 

Affirmed. 

Me.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 


In  re  TOUHY'S  ESTATE. 
STATE   ET  AL.,  EespondexVt,   v.   PAUWELYN    et  al.,  Ap- 

PELLANTS. 
''No.  2,410.) 
(Submitted  May   16,   1907.     Decided   May   27,   1907.) 
[90  Pac.  170.1 

Inheritance    Tax — Statutes — Constitution — Power     of     Legis- 
lature. 

Inheritance  Tax — Its  Nature. 

1.  An  inheritance  tax  is  not  a  tax  upon  the  property  itself,  but  is 
a  duty  or  burden  imposed  by  the  state  upon  the  privilege  of  ac- 
quiring property  by  inheritance. 

Same — Power  of  Lejfislature. 

2.  Since  the  privilege  of  receiving  or  taking  property  by  inheritance 
18  not  a  natural  right,  but  a  creature  of  the  law,  the  legislature  may 
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impose  such  burdens  upon  it  as  it  sees  fit,  except  so  far  as  it  is  dearlj 
restricted  by  the  Constitution. 
Same — Statutory  Construction — Constitution. 

3.  Held,  that  the  district  court,  under  Act  of  March  4,  1897  (LawSy 
1837,  p.  83),  properly  ftxed  the  amount  of  an  inheritance  tax, — ^where 
the  property  involved  consisted  of  mines  and  mining  claims,  used  for 
mining  purposes  exclusively, — at  $5  per  $1,000  of  its  appraised  value, 
and  that  the  constitutional  provision  limiting  the  basis  or  measure 
of  value  of  this  species  of  property,  for  ordinary  taxation  purposes, 
to  the  price  paid  the  United  States  therefor  (Const.,  Art.  XII,  sec.  3), 
does  not  apply  to  a  tax  imposed  on  the  privilege  of  taking  bj  will, 
succession  or  testamentary  giant. 

Same — On  Increase  of  Property. 

4.  Testator  died  in  1893.  The  administration  of  his  estate  was  pend- 
ing in  the  district  court  until  June,  1906,  at  which  time  distribution 
was  about  to  be  made.  In  1897,  the  inheritance  tax  law  (Laws  1897, 
p.  83}  was  approved,  which  provides,  inter  alia,  'Uhat  said  tax  shall 
be  levied  and  collected  upon  the  increase  of  all  property  arising  between 
the  date  of  death  and  the  date  of  the  decree  of  distribution, ' '  etc.  The 
appraiser,  appointed  in  August,  1906,  found  that  when  the  Act  was 
approved,  the  gross  value  of  the  estate  was  $37,298.82,  but  that  at  the 
date  of  his  report  it  had  a  value  of  $171,294.82.  The  court  thereupon 
fixed  the  amount  of  tax  to  be  paid,  at  the  rate  of  $5  per  $1,000,  after 
deduction  of  indebtedness,  costs,  etc.,  on  the  value  as  found  in  1897, 
and  at  the  same  rate  on  the  increase  since  that  time.  Held,  that  the 
expression  ''increase  of  all  property''  includes  as  well  augmentation 
in  value  as  multiplication  in  kind,  and  that  error  was  not  committed 
in  taxing  the  increase  in  value  of  the  estate. 

Same — Appealability  of  Order  Fixing  Amount  of  Tax. 

5.  (quaere:  Is  an  order  of  the  district  court  fixing  the  amount  of  an 
inheritance  tax,  under  the  provisions  of  the  Act  of  March  4,  1897 
(Laws    1897,  p.  83),  appealablef 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M, 
Bourquin,  Judge, 

Proceedings  to  fix  the  amount  of  inheritance  tax  on  the  es- 
tate of  James  Tuohy,  deceased.  From  an  order  fixing  the 
amount,  Cyril  Pauwelyn,  executor,  and  others,  appeal.  Af- 
firmed. 

Mr,  W.  T.  Pemberton,  Mr,  John  B.  Clayherg,  Mr,  T.  J, 
Walsh,  Mr,  William  Scallon,  Mr,  M.  D,  Leehy,  Mr.  John  J. 
McHatton,  Mr,  John  A.  Coleman,  and  Messrs,  Maury  d  Hoge- 
voll,  for  Appellants. 

Citing :  Cooley  on  Taxation,  p.  669 ;  Clapp  v.  Mason,  94  U.  S. 
591,  24  L.  Ed.  212;  In  re  Line's  Estate,  155  Pa.  St.  378,  26 
Atl.  728  J  Gelsthorpe  v.  Furnell,  20  Mont.  310,  51  Pac.  267, 
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39  L.  R.  A.  170;  Linsly  v.  Bogert,  67  N.  T.  St.  Rep.  653,  33 
N.  Y.  Supp.  975;  Carr  v.  Tucker,  42  Tex.  330;  StnngfeUow  v. 
Sorrels,  82  Tex.  277,  18  S.  W.  689. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  E.  M,  EM, 
Assistant  Attorney  General,  for  Respondent. 

Citing:  In  re  Magee's  Estate,  32  Colo.  527,  77  Pac.  853; 
In  re  Hickok's  Estate,  78  Vt.  259,  62  Atl.  725;  State  v.  Bazille, 
97  Minn.  11,  106  N.  W.  93;  State  v.  Vinsonhaler  (Neb.),  105 
N.  W.  473;  Plummer  v.  Cole,  178  U.  S.  115,  44  L.  Ed.  998,  20 
Sup.  Ct.  829;  Succession  of  Kohn,  115  La.  71,  38  South.  898; 
Succession  of  Levy,  115  La.  377,  39  South.  37;  In  re  Jones, 
1  Redf.  266,  5  N.  T.  Leg.  Obs.  124;  Scottish-American  Mori- 
gage  Co.  v.  Massie,  94  Tex.  339,  60  S.  W.  545. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of   the  court. 

James  Tuohy  died  testate  in  Silver  Bow  county  on  October 
2,  1893.  Under  the  terms  of  his  wiU  Cyril  Pauwelyn  was 
made  executor  and  residuary  legatee.  With  the  exception  of 
one  lot  in  the  city  of  Butte  and  a  small  amount  of  personal 
property,  the  estate  consisted  of  interests  in  patented  mining 
claims,  which  were,  all  but  one  not  mentioned  in  the  will, 
specifically  devised  to  Daniel  Shields  and  the  appellants  other 
than  Pauwelyn.  Soon  after  Tuohy 's  death  Cyril  Pauwelyn 
qualified  as  executor,  and  the  administration  of  the  estate  has 
been  pending  in  the  district  court  of  Silver  Bow  county. 

On  June  29,  1906,  the  court,  in  pursuance  of  the  provisions 
of  the  Act  of  the  Fifth  Legislative  Assembly  approved  March 
4,  1897  (Sess.  Laws  1897,  p.  83),  appointed  an  appraiser  to 
ascertain  the  value  of  the  assets  of  the  estate,  for  the  purpose 
of  enabling  it  to  fix  the  amount  of  the  inheritance  tax  to  be 
paid  by  the  executor  prior  to  final  distribution  among  the 
devisees,  the  administration  having  at  that  time  reached  the 
point  at  which  a  distribution  was  about  to  be  made.    The  ap- 
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praiser  thereafter,  on  August  4,  1906,  filed  his  report.  From 
this  it  appears  that  at  the  time  the  Act  above  referred  to  was 
approved,  the  gross  value  of  the  estate  was  $37,294.82,  but  that 
at  the  date  of  the  report  it  had  a  value  of  $171,294.82;  the 
increase  in  value  between  the  date  of  the  passage  of  the  Act 
and  the  date  of  the  appraisement  thus  appearing  to  be  $134,000. 
When  the  report  was  filed,  the  court,  after  notice  to  the  par- 
ties interested,  by  order  fixed  the  amount  of  tax  to  be  paid 
by  charging  the  value  found  on  March  4,  1897,  less  the  amount 
of  indebtedness,  cost  and  expenses  of  administration,  at  the 
rate  of  $5  per  $1,000,  and  the  $134,000  of  increase  in  value  at 
the  same  rate.  Since  the  tax  on  the  first  valuation  had  not 
been  paid  within  eighteen  months  after  it  became  due — that  is, 
after  March  4,  1897 — interest  on  the  amount  due  at  the  rate  of 
seven  per  cent  from  that  date  until  the  date  of  the  order  was 
added    The  court's  figures  are  the  following: 

Indebtedness,  cost  and  expenses $30,514  00 

Tax  due  March  4,  1897 $339  00 

Interest  at  7  per  cent  to  date 225  43 

Total   $564  43 

Tax  on  increase  after  March  4,  1897. ; $6,700  00 

The  amount  so  fixed  the  executor  was  directed  to  pay  to  the 
county  treasurer.  The  correct  difference  between  the  value  on 
March  4,  1897,  to-wit,  $37,394.82,  and  the  amount  of  indebted- 
ness, etc.,  $30,514,  is  $6,880.82.  Taking  this  as  the  basis  upon 
which  the  amount  due  on  March  4,  1897,  should  have  been  cal- 
culated, and  comparing  the  result  with  the  amount  fixed  by  the 
court,  it  will  be  seen  that  the  result  reached  by  the  court  is  not 
correct ;  but  the  error  is  in  favor  of  the  appellants,  and  is  not  a 
matter  of  complaint. 

At  the  time  the  order  was  made,  Cyril  Pauwelyn,  the  executor, 
and  all  the  other  legatees   objected  to  the  method  pursued  by 
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the  court  in  ascertaining  the  amount  of  tax  due,  and  reserved 
their  exceptions;  and  from  the  order  fixing  the  amount  and 
directing  its  payment  they  have  all  appealed  to  this  court. 
They  make  these  two  contentions :  (1)  The  court  erred  in  enter- 
ing judgment  for  any  tax  at  all,  for  that  the  entire  property 
of  the  estate,  at  all  times  since  March  4,  1897,  has  not  been  of 
a  value  in  excess  of  $2,500,  under  the  method  of  valuation 
prescribed  for  mining  property  by  the  Constitution.  (2)  The 
court  erred  in  taxing  the  increase,  there  being  no  increase  in 
property. 

1.  The  state  Constitution,  section  3,  Article  XII,  provides: 
"All  mines  and  mining  claims,  both  placer  and  rock  in  place, 
containing  or  bearing  gold,  silver,  copper,  lead,  coal  or  other 
valuable  mineral  deposits,  after  purchase  thereof  from  the 
United  States,  shall  be  taxed  at  the  price  paid  the  United  States 
therefor,  unless  the  surface  ground,  or  some  part  thereof,  of 
such  mine  or  claim,  is  used  for  other  than  mining  purposes, 
and  has  a  separate  and  independent  value  for  such  other  pur- 
poses, in  which  case  said  surface  ground,  or  any  part  thereof, 
80  used  for  other  than  mining  purposes,  shall  be  taxed  at  its 
value  for  such  other  purposes,  as  provided  by  law.     •     •    •  " 

It  is  said  by  the  appellants  that  this  provision  is  mandatory, 
that  no  other  basis  or  measure  of  value  may  be  adopted  for 
taxation  for  any  purpose  when  the  property  to  be  taxed  falls 
within  the  designation  of  ** mines  and  mining  claims'*  used  ex- 
clusively for  mining  purposes,  and  that,  had  the  court  adopted 
this  basis  or  measure,  it  would  not  have  assessed  any  tax  at 
all,  since  the  value  of  the  estate,  after  the  payment  of  debts, 
costs  and  expenses,  does  not  exceed  $500. 

There  is  no  controversy  but  that  all  the  real  estate  listed  and 
valued  in  the  inventory,  except  the  city  lot  valued  at  $250,  falls 
within  the  designation  of  ** mines  and  mining  claims,"  and  that 
all  of  it  is  used  for  mining  purposes  exclusively.  The  area  of 
all  of  it  does  not  exceed  fifty-five  acres.  If  the  position  of  ap- 
pellants is  correct,  the  tax  could  not  in  any  event  have  been 
more  than  nominal.    The  fallacy  of  the  contention,  however, 
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is  that  it  assumes  that  an  inheritance  tax  is  a  tax  levied  upon 
the  property  itself,  like  taxes  for  ordinary  revenue  purposes. 
This  theory  is,  under  practically  all  the  decisions,  not  correct. 
Such  a  tax  is  defined  to  be  an  **  impost,  duty  or  excise  upon 
the  privilege  secured  by  law  to  devisees,  legatees,  grantees, 
heirs  and  personal  representatives,  of  taking,  holding  and  en- 
joying all  property,  real  and  personal,  or  any  interest  therein, 
passing  by  will,  by  intestate  law,  or  by  any  grant  or  gift  made 
inter  vivos  and  intended  to  take  effect  at  or  after  the  death  of 
the  grantor."     (27  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  337.) 

This  court,  in  considering  the  nature  of  the  imposition,  in 
Oelsthorpe  v.  Furnell,  20  Mont.  299,  51  Pac.  267,  39  L.  R.  A. 
170,  said,  through  Mr.  Justice  Hunt:  **The  better  view,  as  laid 
down  by  the  authorities,  is  that  a  collateral  inheritance  or  suc- 
cession tax  is  a  duty  or  bonus  exacted  in  certain  instances  by 
the  state  upon  the  right  and  privilege  of  taking  legacies,  in- 
heritances, gifts  and  successions  passing  by  will,  by  intestate 
laws,  or  by  any  deed  or  instrument,  made  inter  vivos,  intended 
to  take  effect  at  or  after  the  death  of  the  grantor.  The  burden 
or  the  tax  is  not  imposed  upon  the  property  itself,  but  upon 
the  privilege  of  acquiring  property  by  inheritance.  In  nearly 
all  inheritance  tax  laws  the  statutes  provide  for  appraising  the 
property  to  be  inherited,  but  the  object  of  such  valuation  is  not 
to  tax  the  property  itself.  It  is  to  arrive  at  a  measure  of  price 
by  which  the  privilege  of  inheritance  can  be  valued.*"  This  view 
is  so  well  established  by  the  decided  cases  cited  in  the  opinion 
that  it  is  only  necessary  to  refer  to  them.  We  cite,  however, 
the  following:  Plummer  v.  Coler,  178  U.  S.  115,  20  Sup.  Ct. 
829,  44  L.  Ed.  998 ;  Estate  of  Stanford,  126  Cal.  112,  54  Pac. 
259,  58  Pac.  462,  45  L.  R.  A.  788 ;  In  re  Wilmerding,  117  Cal. 
281,  49  Pac.  181;  In  re  Magnes,  32  Colo.  527,  77  Pac.  853; 
In  re  Hickok's  'Estate,  78  Vt.  259,  62  Atl.  724;  State  ex  reL 
Foot  V.  Bazille,  97  Minn.  11,  106  N.  W.  93;  Succession  of  Kohn, 
115  La.  71,  38  South.  898;  Succession  of  Levy,  115  La.  377,  39 
South.  37;  State  ex  rel.  Slabaugh  v.  Vinsonhaler  (Neb.),  105 
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N.  W.  472;  Kochersperger  v.  Drake,  167  lU.  122,  47  N.  E.  321, 
41  L.  E.  A.  446. 

Since  the  tax  is  imposed  upon  the  privilege  of  receiving  or 
taking  property,  and  not  upon  the  property  itself,  and  since  the 
privilege  is  itself  not  a  natural  right,  but  a  creature  of  law,  it 
follows  as  a  corollary  that,  except  so  far  as  it  is  clearly  restricted 
by  the  Constitution,  the  legislature  may  impose  such  burdens 
upon  it  as  it  may  see  fit.  The  legislature  is  not  restricted  in 
this  regard  by  the  provision  of  the  Constitution  requiring 
equality  and  uniformity  in  the  levy  of  ordinary  taxes  upon 
property  (Const.,  Art.  XII,  sees.  1,  11) ;  nor,  for  the  same  reason, 
is  its  power  restricted  by  the  provision  prescribing  a  maximum 
rate  for  state  taxation  (Id.,  sec.  9) ;  nor,  again,  by  the  provision, 
invoked  here,  fixing  the  valuation  of  a  certain  class  of  property 
or  those  providing  for  exemptions. 

In  Plummer  v.  Coler,  supra,  it  was  held  that  a  legacy  of  Unitpr? 
States  bonds  is  not  exempt  from  the  inheritance  tax  imposed 
by  the  laws  of  the  state  of  New  York,  though  the  bonds  are 
themselves  exempt  from  taxation  in  any  form  for  ordinary' 
purposes  by  or  under  authority  of  any  state.  This  conclusion 
was  arrived  at  after  a  review  of  the  decisions  from  many  of 
the  states.  To  the  same  effect  are  the  decisions  of  the  states 
generally.  (See  cases  cited.)  If  specific  exemptions  from  taxa- 
tion for  ordinary  revenue  purposes  do  not,  under  the  theory  of 
these  cases,  apply,  it  must  necessarily  follow  that  an  arbitrary 
method  of  valuation  provided  for  in  the  Constitution  with 
reference  to  a  certain  class  of  property  for  ordinary  purposes, 
does  not  include  the  privilege  to  take  by  will,  succession  or  tes- 
tamentary grant. 

The-:first  contention  of  the  appellants  must  therefore  be  over- 
ruled. 

2.  The  second  contention  turns  upon  the  construction  of  the 
last  proviso  in  the  first  section  of  the  Act,  which  is  as  follows : 
"Provided  further,  that  said  tax  shall  be  levied  and  collected 
upon  the  increase  of  all  property  arising  between  the  date  of 


438  In  re  Tuohy's  Estatb.  [March  T.  '07 

death  and  the  date  of  the  decree  of  distribution,  and  upon  all 
estates  which  have  been  probated  before,  and  shall  be  distrib- 
uted after  the  passage  and  taking  effect  of  this  Act." 

It  is  urged  by  counsel  that  the  use  of  the  expression  "in- 
crease of  all  property"  clearly  evinces  the  intention  of  the  legis- 
lature to  impose  the  tax  upon  the  increase  in  case  of  those  es- 
tates only,  the  property  of  which  is  of  such  a  character  as  that 
it  increases  in  kind,  as,  for  instance,  when  it  consists  in  whole 
or  in  part  of  live  stock,  such  as  sheep,  cattle,  etc.  It  is  said  that 
the  term  ** increase,"  if  given  its  ordinary  popular  meaning, 
can  indicate  no  other  intention,  if  it  be  borne  in  mind  that 
section  4  of  the  Act  specifically  provides  that  the  liability  for 
the  tax  attaches  as  of  the  date  of  the  death  of  the  decedent. 

The  first  section  of  the  Act  is  somewhat  ambiguous;  but,  as 
pointed  out  in  Hinds  v.  Wilcox,  22  Mont.  4,  55  Pac.  355,  it  is 
clear  that,  with  the  exception  of  real  estate  passing  directly  to 
the  father,  mother,  husband,  wife,  child,  brother,  or  any  of  the 
other  persons  mentioned  in  this  favored  class,  and  subject  to 
the  exemptions  specifically  named,  the  legislature  intended  that 
the  tax  should  be  paid  whenever  any  property,  or  interest 
therein,  of  any  character,  passes  to  those  who  take  by  testa- 
mentary disposition  or  under  the  laws  of  succession.  The  meas- 
ure of  the  tax  is  the  clear  market  value  of  the  property.  The 
latter  portion  of  the  section  applies  as  well  to  estates  in  process 
of  settlement  at  the  date  of  its  passage.  The  fourth  section 
provides  that  the  tax,  ** unless  otherwise  herein  provided  for,'* 
shall  be  due  and  payable  at  the  death  of  the  decedent,  subject 
to  the  penalties  provided  for  in  the  latter  part  thereof  and  in 
section  5.  Now,  the  expression  **  unless  otherwise  herein  pro- 
vided for"  can  have  reference  to  no  other  provision  in  the  Act 
than  the  provision  in  question,  imposing  a  tax  upon  the  increase 
of  all  property  pending  the  administration,  and  to  the  deferred 
payment  provided  for  in  section  2  upon  the  class  of  interests 
therein  enumerated. 

While,  speaking  generally,  the  tax  is  due  and  payable  as  of 
the  date  of  the  death  of  the  deceased,  the  latter  portion  of  sec- 
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tion  1  clearly  contemplates,  as  io  also  sections  4  and  5,  that 
there  will  be  necessary  delays  in  the  final  distribution  of  es- 
tates, and  in  view  of  this  fact,  and  the  further  fact  that  there 
may  be  increase  in  the  assets  to  be  distributed,  that  an  addi- 
tional tax  shall  be  paid  upon  the  increase.  The  value  of  the 
increase  is  to  be  ascertained  and  determined  under  the  provi- 
sions of  section  15,  and  the  standard  or  measure  must  be  the 
market  value.  This  must  be  the  result,  or  no  meaning  can  be 
attached  to  the  expression  **upon  the  increase  of  all  property 
arising  between  the  date  of  death  and  the  date  of  the  decree 
of  distribution."  And  the  fact  that  the  title  to  the  devise  or 
bequest  vests  at  the  death  of  the  decedent,  subject  to  a  lien 
for  the  amount  of  the  tax  until  paid,  is  of  no  moment;  for, 
though  this  is  so,  yet,  as  pointed  out  in  Oelsthorpe  v.  Furnell, 
supra,  it  vests  subject  to  the  control  of  the  court,  and  the  imposi- 
tion of  the  tax  upon  the  privilege  to  take,  upon  the  final  abdi- 
cation of  control  by  the  court  when  distribution  is  ordered,  in 
no  wise  impairs  the  value  of  the  privilege. 

This  brings  us  to  the  question  at  issue:  What  significance 
must  be  assigned  to  the  word  ** increase"?  It  is  derived  from 
the  Latin  verb  ^^cresco,^^  which  means  to  grow,  and  primarily 
means  growth.  By  usage  it  has  been  extended  to  include 
augmentation  by  any  process  or  from  any  cause.  Webster's 
International  Dictionary  defines  it  as  (1)  an  addition  or  en- 
largement in  size,  extent,  quantity,  number,  intensity,  value, 
substance,  etc.;  (2)  that  which  is  added  to  the  original  stock  by 
augmentation  or  growth,  produce,  profit,  interest;  and  (3) 
progeny,  issue,  offspring.  The  Century  Dictionary  defines  it  as 
(1)  a  growing  larger  in  size,  number,  quantity,  degree,  augmen- 
tation,  enlargement,  extension,  multiplication;  and  (2)  the 
amount  or  number  added  to  the  original  stock,  or  by  which  the 
original  stock  is  augmented ;  increment,  profit,  interest,  produce, 
issue,  offspring.  The  first  definition  includes  enlargement  in 
value,  as  well  as  from  other  causes,  and  the  second  makes  the 
term  synonymous  with  the  term  ** increment,"  which  in  turn  is 
synonymous  with  the  expression  ** increase  in  value."    In  popu- 
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lar  parlance  the  term  'MncreS^e"  is  as  often  used  in  the  sense 
of  increase  in  value  as  in  any  other.  It  is  used  in  this  sense 
in  a  statute  of  New  York,  requiring  executors  to  account  for  the 
*' increase"  in  the  assets  of  the  estate,  and  is  made  to  include 
increase  of  the  fljock,  increase  from  interest,  increase  from  sell- 
ing at  a  higher  price  than  the  appraised  value  in  the  inventory, 
or  increase  from  property  not  embraced  in  the  inventory,  (/n 
re  Jones,  1  Eedf.  Sur.  263.) 

Since  the  definition  given  to  the  term  by  the  standard  works 
includes  as  well  augmentation  in  value  as  multiplication  in  kind, 
we  conclude  that  the  legislature  used  the  term  in  a  comprehen- 
sive, and  not  in  a  restricted,  sense.  We  think  this  conclusion 
is  supported,  in  a  measure  at  least,  by  the  consideration  that 
any  other  construction  would  require  the  conclusion  that  the 
legislature  intended  to  exempt  from  the  imposition  increment 
in  case  of  all  other  property  than  live  stock  or  such  as  is  sus- 
ceptible of  increase  in  kind,  whereas,  the  general  intention  of 
the  statute  is  to  make  the  imposition  apply  to  the  increase  of  all 
property,  of  whatever  character  and  description. 

We  are  of  the  opinion  that  the  course  pursued  by  the  district 
court  in  determining  the  amount  of  the  tax  payable  was  proper* 
and  that  the  order  should  be  af&rmed. 

In  the  disposition  of  this  case  we  have  assumed  that  the  order 
under  consideration  is  appealable.  By  this  assumption  we  do 
not  care  to  be  foreclosed,  if  at  any  time  the  question  of  its  ap- 
pealable character  is  presented.    Let  the  order  be  affirmed. 

Affirmed, 

Mb.  Justice  Holloway  and  Mb.  Justice  Smith  concur. 
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O'BRIEN,  Respondent,  v.  QUINN,  Sheriff,  Appellant.         iJJ     ^ 

(No.  2,394.) 

(Submitted  Unj   15,   1907.    Decided  May   27,   1907.) 

[90  Pac.  166.] 

Attachment — Sheriffs — Illegal  Seizure — Action  for  Damages — 
Complaint — Sufficiency — Special  Damages — Pleadings — Ap- 
peal. 

Appeal — Error — Specification — Brief i. 

1.  Error  complained  of  on  appeal,  but  not  made  the  basis  of  a  specifica- 
tion in  appellant's  brief,  will  not  be  reviewed. 

Attachment — Illegal  Seizure — Action  for  Damages — Complaint — Sufficiency. 

2.  Where  the  complaint,  in  an  action  against  a  sheriff  for  damages 
for  the  illegal  seizure  of  personal  property,  alleged  that  plaintiff  was 
the  owner  thereof  on  a  certain  day  (which  was  the  day  on  which  the 
seizure  was  made),  it  was  sufficient  to  show  ownership  in  plaintiff  at 
the  time  of  levy,  the  law  not  taking  notice  of  fractions  of  a  day. 

Same — Seizure — Complaint — Sufficiency. 

3.  Since  the  only  ipethod  of  attaching  personal  property  of  the  na- 
ture of  that  involved  in  the  above  action  (saloon  fixtures  and  stock 
in  trade)  is  by  actually  taking  possession  of  it,  an  allegation  that  the 
sheriff  levied  upon  and  seized  the  goods  under  a  writ  of  attachment, 
sufficed  to  show  an  invasion  of  plaintiff's  right  to  the  possession  of,  or 
bis  exclusion  from,  them. 

Same — Seizure   of  Property — Third-party  Claim — When   not   Necessary. 

4.  Where  the  answer  in  an  action  against  a  sheriff  for  damages  for 
the  illegal  seizure  of  saloon  fixtures  and  stock  in  trade  denied  plain- 
tiff's claim  of  ownership,  it  was  not  necessary  for  the  latter  to  niako 
a  third-party  claim,  under  section  906  of  the  Code  of  Civil  Procedure, 
and  to  allege  that  his  made  such  claim,  as  a  condition  precedent  to  main-  * 
taining  his  action. 

Same — Wrongful  Levy — Recovery  of  Money  Paid  for  Surrender  of  Prop- 
erty— Pleadirgs. 

5.  Plaintiff  in  his  complaint  against  a  sheriff  to  recover  a  sum  of 
money  paid  for  the  release  of  attached  personal  property,  in  addition 
to  damages  for  illegal  seizure  thereof,  alleged  that  defendant  ac- 
cepted said  amount  in  lieu  of  the  possession  of  the  goods  attached;  bat 
failed  to  plead  that  he  was  compelled  to  pay  the  money  as  a  condition 
to  the  delivery  of  the  property  so  detained,  that  such  detention  was 
unlawful,  that  the  payment  was  made  under  protest,  and  that  such 
detention  was  attended  by  circumstances  of  hardship  or  inconvenience 
to  plaintiff.  Held,  that  in  the  absence  of  these  latter  allegations,  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
for  the  recovery  of  the  money  paid  to  the  sheriff. 

Same — Wrongful  Levy — Damages — Complaint — Sufficiency. 

6.  Allegations  in  a  complaint  against  a  sheriff  for  the  illegal  seizure 
of  saloon  fixtures  and  stock  in  trade,  to  the  effect  that  the  attach- 
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ment  under  which  the  property  was  taken  was  wrongful,  unlawful  and 
a  willful  trespass  upon  the  property  of  plaintiff,  and  that  by  reason 
of  the  levy  plaintiff  had  been  damaged  in  the  loss  of  business  and 
profits  in  a  certain  sum,  were  sufficient  to  state  a  cause  of  action  for 
damages  in  a  nominal  sum  at  least. 
Same — Wrongful  Levy— Loss  of  Profits — Special  Damages — Complaint. 
7.  To  warrant  the  introduction  of  evidence  showing  the  damages  for 
Injury  to  business  and  loss  of  profits,  claimed  to  have  been  sustained 
by  plaintiff  in  an  action  against  a  sheriff  for  illegally  seizing  his 
saloon  fixtures  and  stock  in  trade,  in  the  actual  possession  of  which 
goods  the  defendant  was  about  six  hours,  such  damages,  being  special 
in  their  nature,  should  have  been  specially  pleaded,  and,  where  this 
was  not  done,  the  court  committed  error  in  admitting  evidence  on  the 
subject. 

Appeal  from  the  District  Court,  Silver  Bow  County;  Geo.  M. 
Bourquin,  Judge. 

Action  by  J.  D.  0  'Brien  against  J.  J.  Quinn,  sheriflF.  From 
a  judgment  for  plaintiff  and  an  order  denying  him  a  new  trial, 
defendant  appeals.     Reversed  and  remanded. 

Mr.  M.  P.   Gilchrist,  Mr.  W.  M.  Bickford,  and  Mr.  Geo.  F. 

Shelton,  for  Appellant. 

• 

Section  672  of  the  Code  of  Civil  Procedure,  enumerates  the 
causes  of  action  which  may  be  united.  One  of  the  causes  of  ac- 
tion herein  urged  comes  under  subdivision  1  of  that  section 
and  the  other  under  subdivison  7  thereof,  and  they  are  not 
unitable.  One  is  an  action  in  tort  and  the  other  an  action  on 
contract,  and  they  cannot  be  united.  {Nelson  v.  Great  Northern 
R,  K,  28  Mont.  310,  72  Pac.  642;  Gore  v.  Condon,  87  Md.  368, 
67  Am.  St.  Rep.  352,  39  Atl.  1042,  40  L.  R.  A.  382;  Lamb  v. 
Harbaugh,  105  Cal.  680,  39  Pac.  56 ;  Hunter  v.  Powell,  15  How. 
Pr.  223.) 

The  complaint  will  not  support  a  verdict  for  damages  greater 
than  nominal  damages.  Damages  for  loss  of  reputation,  either 
business  or  personal,  for  loss  of  business,  profits,  etc.,  are 
special  damages  and  must  be  specially  pleaded.  The  complaint 
does  not  specify  the  amount  of  damages,  if  any,  sustained  in 
any  of  these  particulars,  and  therefore  will  not  support  a 
judgment.     (8  Ency.  of  PI.  &  Pr.,  p.  719;  Parker  v.  Bond,  5 
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Mont.  11,  1  Pac.  209.)  In  actions  to  recover  for  a  merely 
wrongful  attachment,  where  only  actual  damages  can  be  al- 
lowed, injury  to  credit  and  loss  of  prospective  profits  are  not 
an  element  of  damages,  and  cannot  be  recovered,  because  too 
remote.  {Seattle  Crockery  Co,  v.  Haley,  6  Wash.  302,  36  Am. 
St.  Rep.  156,  33  Pac.  650;  Mitchell  v.  Harcourt,  62  Iowa,  349. 
17  N.  W.  581 ;  Anderson  v.  Taylor,  56  Cal.  131,  38  Am.  Rep.  52.) 
The  defendant  was  entitled  to  the  statutory  notice  of 
O'Brien's  claim.  (Code  Civ.  Proc,  sec.  906.)  The  statute  is 
for  the  protection  of  all  parties  interested — the  officer,  the 
attaching  creditor  and  the  claimant,  and  it  is  reasonable  in  its 
requirements.  {Bradley  v.  Miller,  100  Iowa,  169,  69  N.  W.  426 ; 
Taylor  v.  Seymour,  6  Cal.  512;  Trieber  v.  Blocker,  10  Md.  14; 
Cheadle  v.  Quitar,  68  Iowa,  680,  28  N.  W.  14.) 

Mr.  W.  E,  Carroll,  for  Respondent. 

Duplicity  does  not  consist  in  the  union  of  several  facts,  con- 
stituting together  but  a  single  cause  of  action.  {Hough  v. 
Hongh,  25  Or.  218,  35  Pac.  249 ;  Harker  v.  Brink,  24  N.  J.  L. 
333.) 

Causes  of  action  required  to  be  separately  stated  are  such 
as  by  law  entitle  the  plaintiff  to  separate  actions,  and  each  of 
which  would  be  a  perfect  cause  of  Action  in  itself.  (1  Estee's 
Pleading,  4th  ed.,  sec.  314a ;  Sturges  v.  Burton,  8  Ohio  St.  215, 
72  Am.  Dec.  582.)  If  a  claim  is  founded  upon  one  single  or 
continuous  tortious  act,  it  cannot  be  divided  up  into  separate 
and  distinct  demands,  and  made  the  subject  of  separate  ac- 
tions; and  if  this  is  attempted,  a  judgment  in  one  action  will 
be  a  conclusive  bar  to  any  other  action,  upon  the  principle  that 
if  a  plaintiff  bring  an  action  for  a  part  only  of  an  entire 
and  indivisible  demand,  the  verdict  and  judgment  in  that  ac« 
tion  wiU  be  a  conclusive  bar  to  any  subsequent  suit  for  another 
part  of  the  same  demand.  {Herriter  v.  Porter,  23  Cal.  387; 
Philips  V.  Berik,  16  Johns.  136,  8  Am.  Dec.  299 ;  Wilson  v.  Sulli- 
van,  17  Utah,  341,  53  Pac.  994.) 
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^'When  the  trespass  is  committed  from  wanton  or  malicious 
motives,  or  a  reckless  disregard  of  the  rights  of  others,  or  under 
circumstances  of  hardship  and  oppression,  the  rule  of  mere  com- 
pensation is  not  enforced,  and  the  measure  and  amount  of  dam- 
ages are  matters  for  the  jury  alone,  and  they  may  award  puni- 
tive or  exemplary  damages."  (Harlow  on  Sheriffs,  2d  ed.,  sec. 
632.) 

MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court. 

This  action  was  commenced  by  the  plaintiff,  O'Brien,  to  re- 
cover from  the  sheriff  of  Silver  Bow  county  the  sum  of  $5,690 
and  costs. 

Plaintiff  alleges  that  on  the  seventeenth  day  of  August,  1905, 
he  was  the  owner  and  in  possession  of  the  Elite  saloon,  situated 
in  Butte,  together  with  its  contents,  including  fixtures  and 
stock  in  trade,  of  a  value  of  $3,000;  that  on  that  day  the  de- 
fendant levied  upon  and  attached  his  p^ace  of  business,  with  its 
contents,  including  the  fixtures  and  stock  in  trade,  under  a  writ 
of  attachment  issued  in  an  action  wherein  W.  A.  Clark  &  Bro. 
were  plaintiffs,  and  J.  J.  Grant  and  J.  H.  McCarthy  were  de- 
fendants; that  such  levy  was  made  by  the  defendant  upon  the 
pretense  that  the  defendant  Qrant,  in  the  action  above  men- 
tioned, had  some  interest  in  the  property  so  seized.  The  com- 
plaint then  proceeds:  **(4)  That  the  said  defendant  repre- 
sented to  this  plaintiff  that  he  would  accept  in  lieu  of  the  said 
property  the  sum  of  $750  money  of  the  United  States,  and  after- 
ward did  accept  the  sum  of  $690  of  money  of  the  United  States, 
in  lieu  of  the  actual  possession  of  said  property,  which  said 
sum  of  $690  he  does  now  hold  and  refuses  to  return  to  the 
plaintiff." 

It  is  then  alleged  that  Grant  had  no  interest  whatever  in  or  to 
the  property  attached,  or  any  portion  of  it,  and  that  such  at- 
tachment was  wrongful,  unlawful  and  a  willful  trespass  upon 
the  property  of  the  plaintiff ;  that  the  plaintiff  had,  prior  to  the 
time  the  levy  was  made,  conducted  a  profitable  business  and  had 
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a  good  mercantile  credit ;  that  on  the  eighteenth  day  of  August, 
1905,  he  made  demand  upon  the  defendant  for  the  return  of  the 
said  sum  of  $690 ;  and  that  this  demand  was  refused.  The  only 
other  allegation  in  the  complaint  is  the  following:  '^(8)  That 
this  plaintiff  has  been  damaged  by  the  acts  of  the  defendant  in 
levying  said  attachment  writ  upon  the  property  of  the  plain- 
tiff in  the  loss  of  business  and  profits  in  the  amount  of  five  thou- 
sand ($5,000)  dollars/' 

The  answer  admits  the  allegations  of  the  first  paragraph  of 
the  complaint,  which  are  to  the  effect  that  the  defendant  was  at 
all  times  mentioned  in  the  complaint  the  duly  elected  sheriff 
of  Silver  Bow  county.  Otherwise,  it  is  in  effect  a  general  denial 
of  each  and  every  allegation  contained  in  the  complaint.  There 
are  a  number  of  admissions  in  the  answer  of  allegations  not 
contained  in  the  complaint  at  all. 

The  cause  was  tried  to  the  court  sitting  with  a  jury.  A  ver- 
dict was  returned  in  favor  of  the  plaintiff  for  $1,075  and  costs 
of  suit,  and  upon  this  verdict  a  judgment  was  entered,  from 
which  judgment,  and  an  order  denying  him  a  new  trial,  the 
defendant  appeals. 

1.  There  is  a  great  deal  of  argument  in  the  briefs  of  coun- 
sel for  the  respective  parties  directed  to  the  question  whether 
or  not  there  is  in  the  complaint  a  misjoinder  of  causes  of  action. 
But  that  question  is  not  before  this  court.  It  is  true  that  the 
defendant  interposed  a  special  den^urrer  attacking  the  com- 
plaint upon  the  ground  that  two  causes  of  action  are  improperly 
joined;  but  there  is  no  specification  of  error  in  appellant's 
brief  based  upon  the  order  of  the  court  overruling  the  demurrer. 

2.  It  is  also  claimed  by  appellant  that  there  is  no  sufficient 
allegation  of  plaintiff's  ownership  of  the  property  at  the  time 
the  levy  was  made.  We  think,  however,  there  is  no  merit  in 
this  contention.  It  is  alleged  that  he  was  the  owner  on  the 
seventeenth  day  of  August,  1905,  the  day  the  levy  was  made; 
and,  since  the  law  ordinarily  takes  no  notice  of  fractions  of  a 
day,  we  think  this  is  equivalent  in  this  instance  to  an  allegation 
that  he  was  the  owner  at  the  time  of  the  seizure  of  the  property. 
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3.  It  is  also  contended  that  it  does  not  appear  from  the  com- 
plaint that  there  was  an  invasion  of  plaintiff's  right  to,  or  ex- 
clusion of  him  from,  the  possession  of  the  property  seized. 
But,  since  the  only  method  of  attaching  personal  property, 
under  the  circumstances  here  disclosed,  is  by  actually  taking 
possession  of  the  same,  we  think  that  the  allegation  that  the 
sheriff  levied  upon  and  seized  the  property  under  the  writ  of  at- 
tachment is  sufficient. 

4.  It  is  further  contended  that  it  was  necessary  for  the  plain- 
tiff to  make  a  verified  third-party  claim  for  the  property,  under 
section  906  of  the  Code  of  Civil  Procedure,  and  to  allege  that 
he  had  made  such  claim,  as  a  condition  precedent  to  maintain- 
ing this  action.  We  think  it  was  not  necessary  for  the  plain- 
tiff to  make  such  third-party  claim,  particularly  since  there 
is  a  distinct  denial  in  the  answer  of  plaintiff's  claim  of  owTier- 
ship  to  the  property  in  controversy.  (Rickey  v.  Haley,  138 
Cal.  441,  71  Pac.  499.) 

5.  It  is  earnestly  contended  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  or  causes  of  action.  So  far 
as  the  plaintiff's  right  to  recover  the  sum  of  $690  is  concerned, 
we  think  there  is  merit  in  this  contention.  The  mere  allegation 
in  the  complaint  that  the  defendant  stated  that  he  would  accept 
a  certain  sum  of  money  in  lieu  of  the  possession  of  the  prop- 
erty which  he  held  under  the  writ  of  attachment,  and  in  fact 
did  accept  the  sum  of  $690  in  lieu  of  such  possession,  is  not 
sufficient  to  warrant  a  recovery  of  the  money  so  paid.  That  a 
party  may  recover  money  paid  under  duress  of  property  is  well 
settled.  But  it  must  appear  that  he  was  compelled  to  pay  the 
money  which  was  demanded  as  a  condition  to  the  delivery  of 
possession  of  the  property  so  detained,  that  such  detention  was 
unlawful,  that  the  payment  was  made  under  protest,  and  that 
such  detention  was  attended  by  circumstances  of  hardship  or 
inconvenience  to  the  plaintiff.  {Fargusson  v.  Winslow,  34 
Minn.  384,  25  N.  W.  942;  Briggs  v.  Boyd,  56  N.  Y.  289;  Weber 
v.  Kirkendall,  44  Neb.  766,  63  N.  W.  35;  Lyman  v.  Lauderhaugh, 
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75  Iowa,  481,  39  N.  W.  812;  Cobh  v.  Cliarter,  32  Conn.  358,  87 
Am.  Dec.  178.) 

6.  Does  the  complaint  state  a  cause  of  action  for  damages 
other  than  the  $690?  That  it  does  state  a  cause  of  action  for 
nominal  damages,  and  would  therefore  be  sufficient  as  against  a 
general  demurrer,  seems  clear  enough.  The  law  is  well  set- 
tled that,  where  a  legal  right  of  the  plaintiff  has  been  invaded 
by  the  defendant,  he  may  recover  nominal  damages,  although 
there  may  be  no  evidence  of  actual  damages  sustained.  (13 
Cyc.  14,  and  cases  cited.) 

7.  Complaint  is  made  of  the  ruling  of  the  court  in  permitting 
evidence  to  be  introduced  showing  the  damages  which  plaintiff 
sustained  to  his  business  by  reason  of  the  attachment.  It  ap- 
pears from  the  complaint  that  the  defendant  was  in  possession 
of  the  property  about  six  hours.  The  only  allegation  of  dam- 
ages is  that  contained  in  paragraph  8,  quoted  above.  Damages 
for  loss  of  business  and  profits  could  only  properly  come  under 
the  designation  ** special  damages.'*  General  damages  are  de- 
fined to  be  such  as  the  law  implies  and  presumes  to  have  oc- 
curred from  tte  wrong  complained  of  (13  Cyc.  13),  or  such 
damages  as  the  law  holds  to  be  the  necessary  result  of  the  action 
of  the  defendant  (5  Ency.  of  PI.  &  Pr.  717) ;  while  special  dam- 
ages are  such  as  actually  result  from  the  action  of  the  defend- 
ant, but  are  not  such  a  necessary  result  that  they  will  be  im- 
plied by  law  {Root  v.  Butte,  Anaconda  &  Pac.  Ry.  Co.,  20  Mont. 
354,  51  Pac.  155 ;  13  Cyc.  13).  While  it  is  frequently  difficult  to 
determine  whether  particular  damages  claimed  are  general  or 
special,  we  think  that  it  is  clear  enough  from  the  allegations  of 
this  complaint  that  the  damages  sought  to  be  recovered  are  in 
their  nature  special,  as  distinguished  from  general  damages. 
It  cannot  be  said  as  a  matter  of  law  that  any  substantial  injury 
to  business  or  loss  of  profits  will  necessarily  result  from  an  atr 
tachment  levied  upon  personal  property,  even  of  the  character 
of  that  described  in  the  complaint. 

It  is  a  general  rule  of  pleading  that  special  damages,  which 
are  the  natural,  but  not  the  necessary,  result  of  the  injury  com- 
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plained  of,  must  be  specially  alleged.     (5  Ency.  of  PL  &  Pr. 
719;  Boot  V.  Butte,  Anaconda  &  Pac.  By,  Co.,  above.) 

We  think  the  complaint  is  insufScient  to  state  a  cause  of  action 
for  special  damages,  and  therefore  the  court  erred  in  admitting 
evidence  showing  the  amount  of  such  special  damages  incurred. 

These  views  appear  sufficient  to  dispose  of  all  questions  raised, 
and  sufficient  to  guide  the  lower  court  in  a  retrial  of  the  case, 
should  the  complaint  be  amended. 

For  the  reasons  stated,  the  judgment  and  order  are  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 

Beversed  and  remanded. 

Mb.  Chief  Justice  Brantlt  and  Mr.  Justice  Smith  concur 


BABNGROVER,  Appellant,  v.  NORTH,  Respondent. 

(No.  2,407.) 

(Submitted  May  16,  1907.    Decided  May  27,  1907.) 

[90  Pac.  162.] 

Trial — Pleadings — Amendment — Discretion— Appeal — Becord 

1.  Defendant's  application  to  amend  his  counterclaim,  after  plaintiff 
had  rested  his  case  and  objected  to  evidence  on  the  part  of  defend- 
ant in  support  of  it,  on  the  ground  that  the  facts  alleged  did  not  con- 
stitute a  defense  or  counterclaim,  having  been  addressed  to  the  sound 
discretion  of  the  trial  court,  subject  to  review  only  in  case  of  abuse 
of  such  discretion,  its  action  in  denying  it  will  not  be  held  erroneous 
where  the  record  does  not  contain  an  affidavit  setting  forth  any  cause 
why  the  amendment  should  have  been  permitted  at  that  stage  of  the 
case. 

Appeal  from  District  Court,  Yellowstone  County;  C.  H.  Laud, 
Judge. 

Action  by  Charles  E.  Barngrover  against  Austin  North. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  de- 
fendant's motion  for  a  new  trial,  he  appeals.     Affirmed, 
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Mr,  H,  C.  Crippen,  for  Appellant 

Mr.  Harry  A.  (Proves,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

This  action  originated  in  a  justice  of  the  peace  court,  from 
which,  after  trial  and  judgment  in  favor  of  defendant,  it 'was 
brought  into  the  district  court  on  appeal.  The  purpose  of  it  is 
to  recover  a  balance  of  $100,  alleged  to  be  due  upon  a  contract 
of  lease  of  certain  lands  by  plaintiff  to  defendant  in  Yellow- 
stone county.  The  defendant,  admitting  that  the  sum  of  $100 
was  due,  as  alleged  by  plaintiff,  pleaded  as  a  counterclaim  a 
breach  of  the  contract  on  the  part  of  plaintiff,  in  that  he  failed 
to  furnish  to  defendant  certain  water  to  irrigate  a  portion  of 
the  lands  leased,  alleging  that  he  had  been  damaged  to  the 
amount  of  $300,  and  demanding  judgment  for  $200  and  costs. 

At  the  trial  in  the  district  court  the  plaintiff,  having  intro- 
duced evidence  that  $25  would  be  a  reasonable  allowance  for 
him  as  an  attorney  fee  for  bringing  and  prosecuting  the  action, 
the  contract  stipulating  .for  an  attorney  fee  in  case  action  had 
to  be  brought  to  enforce  any  of  its  provisions,  rested  his  case. 
Thereupon'  defendant  offered  evidence  in  support  of  his  counter- 
claim. This  was,  upon  objection,  excluded  by  the  court,  on  tho 
ground  that  the  facts  alleged  were  not  suflScient  to  constitute  a 
defense  or  counterclaim.  The  defendant,  having  prepared  an 
amendment,  asked  leave  to  file  it.  The  request  was  denied. 
Thereupon  the  defendant  rested,  and  the  court,  on  motion  of 
the  plaintiff,  directed  a  verdict  and  judgment  for  plaintiff  for 
the  amount  claimed  and  for  costs,  including  an  attorney  fee  of 
$25.  The  defendant  has  appealed  from  the  judgment  and  an 
order  denying  him  a  new  trial. 

At  the  hearing  several  objections  were  interposed  by  the  re- 
spondent to  a  consideration  of  the  case,  on  the  ground  that  the 
appellant's  brief  does  not  comply  with  the  rules  of  this  court. 
Ii  will  not  be  necessary  to  notice  any  of  these  matters, 
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The  only  question  submitted  by  appellant  for  decision  is, 
whether  the  court  erred  in  refusing  to  allow  the  proposed 
amendment.  The  application  was  addressed  to  the  sound  dis- 
cretion of  the  court.  The  record,  however,  does  not  contain 
any  affidavit  setting  forth  any  cause  why  the  amendment  should 
have  been  permitted  at  that  time,  and  this  was  one  of  the 
reasons  assigned  by  the  court  why  it  was  rejected.  Since  there 
is  nothing  to  show  wherein  the  court  abused  its  discretion,  it  does 
not  appear  that  the  ruling  was  erroneous. 

If  we  adopt  the  view  of  appellant  that  an  amendment  should 
have  been  allowed  as  a  matter  of  course,  for  the  reason  that 
its  allowance  would  not  have  prejudiced  the  plaintiff  in  any 
way,  we  reach  the  same  result.  The  proposed  amendment  is 
not  embodied  in  the  record,  so  that  we  may  determine,  from 
an  inspection  of  it,  whether  it  aided  the  counterclaim  in  any 
way.  So  far  as  we  know,  the  answer  as  amended  may  still 
have  been  wholly  insufficient  to  state  a  defense. 

No  error  being  made  apparent,  the  judgment  and  order  must 
be  affirmed.     It  is  so  ordered. 

Affirmed. 

Mr.  Justice  Hollowat  and  Mr.  Justice  Smith  concur. 
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GEHLEET,  Respondent,  v.  QUINN  bt  al.,  Appellants.         ^     »* 


(No.  2,391.) 

(Submitted  May  15,  1907.    Decided  May  27,   1907.) 

[90  Pac.  168.] 

Conversion — Splitting  Cause  of  Action — Evidence — Bill  of  Sale 
— Recordation — Appeal  — Exceptions  — Amendments — Harm- 
less Error — Exclusion  of  Evidence — Fraud — Presumptions — 
Burden  of  Proof. 

Conversion — Splitting   Cause   of  Action — When   Permissible. 

1.  Where  a  sheriff  had  disposed  of  a  portion  of  certain  personal  prop- 
erty, alleged  to  have  been  wrongfully  seized  by  him  under  a  writ  of 
attachment,  plaintiff  could  properly  split  his  cause  of  action  and 
maintain  an  action  in  conversion  for  the  goods  disposed  of,  and  replevin 
for  the  remainder. 

Same — Evidence — Bill  of  Sale — ^Recordation — Good  Faith. 

2.  Where,  in  an  action  in  conversion,  one  of  the  questions  at  issue 
was  the  bona  fide  transfer  of  the  property  to  another  before  attach- 
ment, evidence  of  the  recordation  of  a  bill  of  sale  therefor  was  prop- 
erly admitted,  even  though  the  law  makes  no  provision  for  the  filing 
for  record  of  such  an  instrument,  since  the  filing  of  it  in  the  county 
clerk's  office  shed  some  light  upon  the  amount  of  publicity  attempted 
to  be  given  to  the  sale  by  the  parties  to  it. 

Same — Transfer  of  Property — Good  Faith — Exclusion  of  Evidence — Harm- 
less Error. 

3.  Defendants,  in  an  action  in  conversion  against  a  sheriff  and  his 
official  sureties  for  the  alleged  wrongful  seizure  of  personal  property, 
were  not  prejudiced  by  the  refusal  of  the  district  court  to  permit 
an  inquiry  into  the  relations  existing,  whether  friendly  or  other- 
wise, between  plaintiff  and  his  former  employer,  prior  to  an  al- 
leged sale  of  the  property  in  question  by  the  latter  to  the  former, 
where  during  the  course  of  the  trial  the  information  sought  had  been 
called  to  the  attention  of  the  jury,  and  where  objecting  counsel  had 
failed  to  make  a  specific  and  comprehensive  offer  of  proof. 

Appeal — Error — Exceptions — ^Review. 

4.  In  the  absence  of  a  showing  in  the  record  that  appellants  took  an 
exception,  after  objecting  to  a  remark  of  the  court,  made  during  the 
course  of  the  trial  and  alleged  to  have  been  prejudicial  to  them,  the 
assignment  of  error  in  this  regard  wiU  not  be  reviewed  on  appeaL 

Trial — Amendments — Pleadings — ^Discretion — Review. 

5.  The  allowance  of  an  amendment  to  a  pleading,  during  the  course  of 
the  trial  of  a  civil  cause,  rests  in  the  sound  legal  discretion  of  the 
trial  court,  which  is  not  subject  to  review  where  prejudice  to  ap- 

-  pellants  is  not  made  apparent. 
Conversion — Exclusion  of  Evidence — Harmless  Error. 

6.  While  evidence  offered  by  defendant  in  an  action  in  .conversion 
against  a  sheriff  for  an  alleged  wrongful  seizure  of  store  fixtures  and 
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stock  in  trade,  on  the  question  as  to  how  much  stock  had  been  purchased 
just  prior  to  an  alleged  sale  of  the  property  to  plaintiff  should  not  have 
been  excluded,   the  error  in   rejecting  it  was  harmless  where  other 
witnesses  were  permitted  to  testify  on  the  same  subject. 
Same — Fraud — Review. 

7.  The  jury  having  found  the  issues  in  favor  of  the  plaintiff  in  the 
action  set  out  in  the  foregoing  paragraph,  its  verdict  will  not  be  dis- 
turbed on  appeal  on  the  alleged  ground  of  actual  fraud  in  the  transfer 
of  the  property  just  prior  to  attachment,  where,  after  a  re-examination 
of  the  evidence,  the  district  court  denied  a  new  trial  and  where  the 
record  fails  to  disclose  testimony  of  such  a  nature  as  to  warrant  a 
reversal  of  the  judgment  for  that  reason. 

Evidence — Clerk  of  District  Court — Dating  of  Summons — Presumptions. 

8.  The  presumption  that  the  clerk  of  the  district  court,  in  issuing  an 
attachment,  performed  his  duty  and  properly  dated  the  summons,  is 
disputable,  and  may  be  overcome  by  evidence  to  the  contrary. 

Conversion — Fraud — Degree  of  Proof — Instructions. 

9.  An  instruction,  submitted  to  the  jury  in  an  action  in  conversion, 
charging  that  fraud  is  never  presumed,  ''but  must  be  clearly  and  dis- 
tinctly proven,"  was  erroneous,  in  that  it  advised  the  jury  that  some- 
thing  more  than  a  bare  preponderance  of  the  evidence  was  necessary 
to  prove  fraud,  and  therefore  imposed  too  great  a  burden  upon  the 
party  alleging  it. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M. 
Bourquin,  Judge, 

Action  by  H.  M.  Gehlert  against  John  J.  Quinn  and  another. 
From  a  judgment  for  plaintiff,  and  from  an  order  denying  de- 
fendants' motion  for  a  new  trial,  they.  appeaL  Reversed  and 
remanded. 

Messrs,  McBride  &  McBride,  Mr.  John  F,  Davies,  and  Mr. 
John  G.  Brown,  for  Appellants. 

A  single  cause  of  action  cannot  be  split  in  order  that  separate 
suits  may  be  brought  for  the  various  parts  of  what  really  con- 
stitute but  one  demand.  (1  Ency.  of  PL  &  Pr.  148;  Beronio  v. 
Southern  Pacific  Ry,,  86  Cal.  415,  21  Am.  St.  Rep.  57,  24 
Pac.  1093;  Brannenhurg  v.  /.  D,  etc.  Ry.,  13  Ind.  103,  74  Am. 
Dec.  250;  Bender nagle  v.  Cocks,  19  Wend.  207,  32  Am.  Dec 
448;  South  Bend  Co.  v.  Crihh  Co.,  105  Wis.  443,  81  N.  W.  675; 
Taylor  v.  Castle,  42  Cal.  367;  Herriter  v.  Porter,  23  Cal.  385; 
Orain  v.  Aldrich,  38  Cal.  519,  99  Am.  Dec.  423 ;  Hussie  v.  O.  0 
W.  v.,  35  Cal.  378.)     In  an  action  brought  to  recover  possession 
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of  a  lot  of  personal  property,  wrongfully  taken  and  detained, 
and  if  the  taking  was  one  continuous  and  tortious  act,  a  verdict 
and  judgment  in  that  action  will  be  a  bar  to  a  subsequent  suit 
for  the  remainder  of  the  property.  {Herriter  v.  Porter,  23  Cal. 
385;  see,  also,  Wichita  Ry.  v.  Beebe,  39  Kan.  470,  18  Pac.  502; 
Thistler  v.  Miller,  53  Kan.  521,  42  Am.  St.  Rep.  302,  36  Pac. 
1060;  Continental  Co.  v.  Lumber  Co.,  93  Mich.  142,  32  Am.  St. 
Rep.  494,  53  N.  W.  394;  Pierro  v.  Railway  Co.,  39  Minn.  453, 
12  Am.  St.  Rep.  673,  40  N.  W.  520;  little  v.  City  of  Portland,  26 
Or.  243,  37  Pac.  911 ;  Hesser  v.  Johnson,  13  Okla.  53,  74  Pac. 
320.) 

There  is  no  law  in  Montana  providing  for  the  record  of  a  bill 
of  sale.  Neither  the  fact  that  it  was  recorded  nor  the  putting 
in  evidence  of  the  date  of  its  record  could  give  to  it  any  greater 
force  or  effect  than  if  it  had  not  been  recorded,  but  the  putting 
in  evidence  of  the  fact  that  the  bill  of  sale  was  recorded,  and 
the  putting  in  evidence  of  the  indorsement  showing  the  date  of 
!ts  record,  and  the  order  of  the  court  in  refusing  to  strike  out- 
such  testimony  served  to  prejudice  the  jury  and  convey  to  them 
the  impression  that  such  filing  mark  and  such  record  gave  it 
(the  bill  of  sale)  unusual  weight,  and  to  a  certain  extent  im- 
parted to  it  a  standing  as  a  record  which  it  did  not  and  it  had 
no  right  to  possess ;  and  such  ruling  of  the  court  was  prejudicial 
to  plaintiff's  case.  {Bassinger  v.  Spangler,  9  Colo.  175,  10  Pac. 
809;  Allen  v.  Steiger,  17  Colo.  552,  31  Pac.  226;  Sweeney  v. 
Coe,  12  Colo.  485,  21  Pac.  705.) 

Mr.  James  H.  Baldwin,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  action  in  conversion,  to  recover  of  Quinn,  a  sheriff, 
and  his  official  sureties,  damages  for  the  alleged  wrongful  seizure 
of  the  stock  and  fixtures  in  a  certain  meat  market  in  Butte. 
Plaintiff  alleges  that  the  property  taken  was  of  the  value  of 
$1,500,  and  that  the  entire  damages  suffered  by  him  are  $1,800. 
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The  defendants  answered  that  the  property  was  taken  by 
virtue  of  a  writ  of  attachment  against  one  Fay,  and  that  plaintiff 
was  neither  the  owner  nor  in  possession  thereof  at  the  time  of 
taking.  As  an  affirmative  defense  the  defendants  allege  that  be- 
fore the  commencement  of  this  case  the  plaintiff  had  split  his 
cause  of  action  by  beginning  an  action  in  claim  and  delivery  be- 
fore a  justice  of  the  peace  for  one  horSe,  wagon,  and  harness, 
which  property  was  a  part  of  that  taken  by  the  sheriff  under 
his  writ  at  the  same  time  and  as  a  part  of  the  same  act  or  trans- 
action complained  of  by  the  plaintiff.  The  allegation  is  that 
Gehlert  had  judgment  before  said  justice  of  the  peace,  and  an 
appeal  was  had  to,  and  is  now  pending  in,  the  district  court. 

By  way  of  reply  the  plaintiff  set  forth  that  the  writ  of  at- 
tachment under  which  justification  was  attempted  was  void, 
because  it  was  issued  prior  to  the  issuance  of  the  summons  in 
the  case  against  Fay;  it  having  been  issued  on  November  2. 
1905,  and  the  summons  on  the  following  day.  Plaintiff  also 
•  denies  that  he  has  split  his  cause  of  action,  and  denies  that  the 
horse,  wagon,  and  harness  were  taken  with  the  property  men- 
tioned in  the  complaint  or  as  a  part  of  the  same  transaction. 

The  cause  was  tried  before  the  district  court  of  Silver  Bow 
county,  sitting  with  a  jury.  A  general  verdict  for  $1,500  in 
favor  of  the  plaintiff  was  rendered,  and  in  answer  to  a  special 
question  the  jury  found  the  actual  market  value  of  the  property 
taken  to  be  $957.  From  a  judgment  on  the  general  verdict,  and 
an  order  denying  a  new  trial  of  the  issues,  the  defendants  have 
appealed  to  this  court. 

The  first  error  assigned  is  based  upon  the  refusal  of  the  court 
to  direct  a  verdict  for  the  defendants,  for  the  reason  that  the 
new  matter  in  the  answer  was  not  put  in  issue  by  the  reply.  We 
have  been  somewhat  at  a  loss  to  follow  the  idea  attempted  to  be 
conveyed  by  this  reply,  especially  in  view  of  the  fact  that  the 
sheriff's  return  to  the  writ  of  attachment  shows  that  the  horse, 
wagon,  and  harness  were  taken  from  him  in  an  action  brought, 
not  by  the  plaintiff,  but  by  Fay.  However;  we  do  find  therein 
a  denial  that  the  property  was  all  taken  at  the  same  time  and 
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as  a  part  of  the  same  transaction.  But  the  evidence  leaves  no 
(juestion  that  the  plaintiff  has  split  his  cause  of  action,  so  that 
it  becomes  necessary  to  inquire  whether  he  had  the  right  to  do 
so. 

It  appears  that,  prior  to  filing  complaint  in  the  justice  of  the 
peace  court  against  him,  the  sheriff  had  disposed  of  the  greater 
part  of  the  property  described  in  the  complaint  in  this  cause. 
In  the  case  of  Huffman  v.  Knight,  36  Or.  581,  60  Pac.  207,  the 
supreme  court  of  Oregon  said:  **It  would  be  protecting  a  tres- 
passer, to  the  injury  of  the  owner,  to  hold  that  a  person  whose 
property  is  wrongfully  taken  by  a  single  trespass  cannot  main- 
tain an  action  in  replevin,  so  far  as  it  is  the  proper  and  appro- 
priate remedy,  for  so  much  of  the  property  as  can  be  included 
in  the  action,  and  trover  for  the  remainder.  Otherwise,  he 
would  be  compelled  to  waive  his  right  to  the  possession  of  the 
specific  property  wrongfully  and  unlawfully  taken  from  him, 
and  which  might  possess  some  peculiar  and  unusual  value,  and 
resort  to  the  action  of  trover,  because  replevin  would  not  lie  for 
a  portion  of  the  property  taken  at  the  same  time,  or  to  forego 
a  part  of  his  right,  and  be  satisfied  with  a  partial  reparation 
of  the  wrong."  We  think  this  is  the  correct  rule  of  law,  sup- 
ported by  both  reason  and  authority. 

On  the  trial  the  plaintiff  produced  the  deputy  clerk  and  re- 
corder as  a  witness,  and  proved  by  him,  over  the  objection  of 
the  defendants,  that  a  certain  bill  of  sale  from  Fay  to  the  plain- 
tiff, purporting  to  transfer  the  property  in  question  on  Novem- 
ber 1st,  had  been  filed  for  record  and  bore  the  indorsement  of 
the  county  clerk  as  having  been  filed  November  1,  1905,  at  12 
minutes  past  2  o'clock  P.  M.  We  find  no  error  in  this  action 
of  the  court,  even  assuming  that  the  law  does  not  provide  for 
filing  such  a  document.  One  of  the  questions  at  issue  was 
whether  Pay  had  made  a  bona  fide  transfer  of  this  property  to 
plaintiff  before  the  date  of  attachment,  and  evidence  of  what 
they  actually  did,  and  the  manner  in  which  they  did  it,  was  ad- 
missible as  bearing  upon  their  good  faith  in  the  transaction. 
The  question  of  notice  is  not  involved,  so  that  it  becomes  im- 
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material  whether  the  instrument  was  properly  filed  or  not. 
The  amount  of  publicity  attempted  to  be  given  the  purported 
sale  was  a  material  subject  of  inquiry,  and  the  filing  of  the  bill 
of  sale  in  a  public  office  sheds  some  light  upon  the  matter. 

Defendants  complain  that  they  were  not  allowed  to  inquire 
of  the  plaintiff  as  to  the  capacity  in  which  he  worked  for  Fay 
prior  to  the  alleged  sale,  and  of  the  witness  Bechard  as  to 
whether  the  relations  of  plaintiff  and  Fay  appeared  to  be 
friendly  or  otherwise.  These  inquiries  were  pertinent;  but  the 
record  shows  that  the  jury  were  informed,  during  the  course 
of  the  trial,  as  to  what  the  general  relations  of  the  parties  were 
and  what  plaintiff's  employment  was,  and  we  find  no  preju- 
dicial error  in  the  rulings,  in  the  absence  of  a  specific  and  more 
comprehensive  offer  of  proof. 

In  ruling  out  the  question  propounded  to  the  witness  Bechard, 
the  court  remarked  that  it  was  a  reasonable  presumption  that, 
when  one  man  works  for  another,  they  are  on  good  terms.  It 
is  now  urged  that  this  remark  was  prejudicial  to  defendants.  It 
may  suffice  to  say,  however,  that,  while  defendants  excepted  to 
the  ruling  of  the  court  on  the  question  of  the  admissibility  of  the 
evidence  sought,  there  is  nothing  in  the  record  to  show  that  they 
objected  to  or  took  any  exception  to  the  remark  of  the  court. 

It  is  urged  that  the  court  was  in  error  in  allowing  the  plain- 
tiff to  amend  his  reply ;  but  we  cannot  agree  with  the  contention. 
The  allowance  of  the  amendment  rested  in  the  sound  legal  dis- 
cretion of  the  trial  court,  and  no  showing  of  prejudice  to  the 
defendants  was  made. 

Exceptions  were  taken  at  the  trial  to  several  rulings  of  the 
court  upon  questions  propounded  to  witnesses  as  to  how  much 
stock  had  been  purchased  for  the  market  just  prior  to  the  al- 
leged sale.  These  questions  were  proper,  and  objections  there- 
to should  have  been  overruled;  but  on  an  examination  of  the 
record  we  find  that  the  jury  had  the  benefit  of  the  testimony  of 
several  other  witnesses  on  the  same  subject,  and  we  do  not  think 
the  defendants  were  prejudiced  by  these  rulings. 
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Again,  it  is  urged  by  the  defendants'  counsel  that  the  testi- 
mony shows  actual  fraud  in  the  transfer  from  Fay  to  Gehlert. 
The  jury,  however,  found  the  issues  in  favor  of  the  plaintiff,  the 
trial  court  denied  a  new  trial,  and  the  testimony  is  not  of  such 
a  nature  as  to  warrant  this  court  in  setting  aside  the  verdict 
for  that  reason. 

Under  the  issues  raised  by  the  answer,  the  defendants  at- 
tempted to  show  that,  while  the  summons  was  dated  November 
3d,  it  was  in  fact  issued  and  delivered  to  the  sheriff  with  the 
writ  of  attachment  on  November  2d.  While  the  presumption 
obtains  that  the  clerk  of  the  court  did  his  duty  and  properly 
dated  the  summons,  this  presumption  is  disputable,  and  the  court 
properly  submitted  the  question  to  the  jury. 

The  court  gave  the  following  instruction  to  the  jury,  viz.: 
"You  are  instructed  that  fraud  is  never  presumed,  but  must  be 
clearly  and  distinctly' proven. "  Defendants  contend  that  this 
instruction  is  erroneous.  Subdivision  5  of  section  3390  of  the 
Code  of  Civil  Procedure  provides  that  in  all  proper  cases  the 
jury  shall  be  instructed  that  in  civil  cases  the  affirmative  of  the 
issue  must  be  proved,  and,  when  the  evidence  is  contradictory, 
the  decision  must  be  made  according  to  the  preponderance  of 
the  evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  a  reasonable  doubt.  Without  analyzing  the  instruction 
complained  of,  to  the  extent  of  arriving  at  its  exact  meaning, 
we  have  no  hesitancy  in  holding  that  it  advised  the  jury  that 
something  more  than  a  bare  preponderance  of  testimony  was 
necessary  to  be  produced  by  the  defendants  on  the  question  of 
fraud,  and  therefore  laid  too  great  a  burden  upon  them.  There 
is  but  one  rule  in  this  state  by  which  civil  cases  triable  by  jury 
are  to  be  determined,  and  that  rule  is  found  in  the  statute  just 
quoted.  Cases  may  be  found  in  which  courts  of  other  states 
have  held  that  in  certain  civil  actions  a  higher  quality  of  proof 
is  required  than  in  others ;  but  there  is  no  such  rule  in  Montana. 
In  this  jurisdiction  all  such  civil  cases  are  to  be  decided  accord- 
ing to  the  greater  weight  of  the  evidence,  and  a  bare  preponder- 
ance in  favor  of  the  party  holding  the  affirmative  of  the  issue 
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is  sufficient  to  warrant,  and  should  result  in,  a  decision  in  his 
favor.  Cases  may  be  found  in  which  it  is  held  that  the  expres- 
sions ''clear,"  ** convincing,"  ''satisfactory,"  and  "clear  of  all 
reasonable  doubt;"  as  applied  to  evidence,  substantially  convey 
the  same  idea  and  require  the  same  degree  of  proof,  to- wit,  be- 
yond a  reasonable  doubt.  (See  Winston  v.  Burnell,  44  Kan.  367, 
21  Am.  St.  Rep.  289,  24  Pac.  477.)  It  is  only  necessary  to  decide 
here  that  the  expression  "clearly  and  distinctly  proven"  means 
something  more  than  proven  by  a  preponderance  of  the  evidence, 
and  to  suggest  that  any  attempt  to  vary  the  rule  laid  down  by 
the  statute  is  fraught  with  danger  and  should  be  avoided. 
Juries  should  be  instnicted  on  all  proper  occasions,  in  civil  cases, 
that  their  decision  should  be  made  according  to  the  preponder- 
ance of  the  evidence. 

The  jury  by  their  verdict  awarded  general  damages  in  excess 
of  the  amount  claimed  in  the  complaint,  but  this  will  probably 
not  occur  again. 

The  judgment  and  order  of  the  district  court  of  Silver  Bow 
county  are  reversed,  and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded, 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 


STATE,  Respondent,  v.  GORDON,  Appellant. 

(No.  2,419.) 

(Submitted  May  17,   1907.     Decided  May  27,   1907.) 

[90  Pac.  173.] 

Criminal  Law — Robbery — Appeal — Record — Bill  of  Exceptions 
— Information — Objections — Prior  Convictions — Instructions 
— Verdict. 

Criminal   I^aw — Appeal — Record — Bill   of   Exceptione. 

1.     Alleged  error  on  the  part  of  the  district  court  in  refusing  to  hear 
evidence,  oHered  by  defendant  in  a  criminal  prosecution  upon  his  ohal- 
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lenge  to  the  jury  panel,  will  not  be  reviewed  on  appeal  nnless  presented 
hj  bill  of  exceptioDB. 
Same— Information — Prior  Convictions — Objections — ^Bill  of  Exceptions. 

2.  An  objection  to  the  form  in  which  a  prior  conviction  is  pleaded  in 
an  information  can  only  be  raised  by  demurrer,  which  in  turn,  in  order 
to  be  reviewable  on  appeal,  must  be  presented  by  a  bill  of  exceptions. 

Same — Information — Prior  Convictions — Objections — Waiver. 

3.  The  defendant  in  a  criminal  proceeding  will  be  deemed  to  have 
waived  any  objection  to  the  manner  in  which  prior  convictions  had 
been  pleacled  in  the  information,  where  it  does  not  appear  from  the 
record  by  bill  of  exceptions  that  any  demurrer  to  the  information  had 
been  interposed. 

Same — Arraignment — Amended  Information — Becord — Sufficiency. 

4.  Where  the  record  in  .a  criminal  appeal  showed  that  it  was  only  after 
the  filing  of  an  amended  information  that  a  warrant  was  issued,  and 
that  thereafter,  when  called  upon  to  plead,  the  defendant  interposed  a 
demurrer  to  this  amended  information,  and,  upon  overruling  thereof, 
pleaded  not  guilty,  it  was  sufficient  to  disclose  that  defendant  had  been 
arraigned  on  the  amended  information  and  not  on  the  original  one, 
which  latter  had  become  functus  officio  by  reason  of  the  filing  of  the 
amended  paper. 

Same — Arraignment — Beading  of  Information — Waiver. 

5.  Where  defendant,  charged  with  the  commission  of  a  crime,  accepts 
a  copy  of  the  information,  takes  time  to  plead,  and  afterward  enters 
a  plea  to  the  merits  and  goes  to  trial,  he  waives  the  reading  of 
the  information. 

Same — Information — Prior  Convictions — Plea  of  Not  Guilty-^Effect. 

6.  Under  Penal  Code,  section  1943,  the  plea  not  guilty  of  the  offense 
charged  in  an  information  puts  in  issue  allegations  of  prior  convictions 
as  well  as  the  other  allegations  therein  contained,  and,  therefore,  de- 
fendant's contention  that,  never  having  pleaded  to  the  charge  of  prior 
convictions,  no  issue  was  raised  as  to  that  allegation  has  no  merit. 

Same — Prior  Convictions — Faulty  Instruction — When  not  Prejudicial. 

7.  Where  the  defendant,  charged  with  robbery  and  prior  convictions, 
was  found  guilty  of  robbery,  he  suffered  no  prejudice  by  the  statement 
of  the  court  in  an  instruction  that,  if  the  jury  found  the  defendant 
not  guilty  of  that  crime,  it  would  not  be  necessary  for  them  to  find 
upon  the  question  of  prior  convictions,  instead  of  charging  positively, 
as  it  should  have  done,  that  in  that  event  the  question  of  prior  convic- 
tions should  not  be  considered.     . 

Same — Prior  Convictions — Informal  Verdict — Prejudice. 

8.  For  a  mere  informality  in  the  wording  of  a  verdict  finding  the 
defendant  guilty  of  robbery  and  also  '  *  guilty  of  prior  convictions, '  *  in- 
stead of  following  the  language  of  section  2146  of  the  Penal  Code, 
and  saying  **we  find  the  charge  of  previous  conviction  true,*'  the  judg- 
ment of  conviction  will  not  be  reversed,  since  this  provision  is  directory 
only  and  the  verdict  in  question  substantially  conformed  to  it,  and  fur- 
ther in  view  of  sections  2320  and  2600  of  the  same  Code,  which  provide 
that  mere  technical  errors  not  affecting  the  substantial  rights  of  the 
defendants  shall  not  be  deemed  grounds  for  a  reversal. 

Same — Technical  Error — Pre j  udice — Statutes. 

9.  Quaere:  Was  the  rule,  that  ** error  appearing,  prejudice  will  be 
presumed,"  as  announced  prior  to  the  adoption  of  the  Codes  in  1895, 
abrogated  by  sections  2320  and  2600  of  the  Penal  Code,  which  declare 
the  law  to  be  that  no  judgment  shall  be  held  invalid  for  mere  technical 
errors  not  affecting  the  substantial  rights  of  the  defendant  t 
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Same — InBtmetions — Bequest. 

10.  Under  section  2070  of  the  Penal  Code,  as  amended  bj  Laws  of 
1901,  page  173,  appellant,  convicted  of  crime,  will  not  be  heard  to 
complain  of  instructions  in  which  the  court  made  reference  to  the  in- 
formation in  stating  the  facts,  instead  of  making  an  independent  state- 
ment of  the  case.  If  the  instructions  given  did  not  appear  satisfactory 
to  defendant,  he  should  have  requested  others  more  fully  covering  the 
matter  deemed  faulty. 

Same — Instructions — Assumption  of  Fact. 

11.  An  instruction  in  a  criminal  case,  in  the  language  of  the  Penal 
Code,  section  21,  that  the  intent  is  manifested  by  circumstances  con- 
nected with  the  offense,  etc.,  was  not  objectionable,  the  expression  *  *  the 
offense"  having  reference  to  the  crime  charged  in  the  information,  and, 
therefore,  not  being  subject  to  the  criticism  that  it  assumed  that  in 
fact  a  crime  had  been  committed. 

Same — Instructions — Assumption  of   Fact — When  not  Reversible  Error. 

12.  Where  the  record  on  appeal  in  a  criminal  case  contained  none  of 
the  evidence  introduced  at  the  trial,  but  only  those  proceedings  which 
fall  under  the  technical  designation  '^ record  of  the  case"  or  ''judg- 
ment-roll, '  *  as  defined  by  Penal  Code,  section  2229,  as  modified  by  Act 
of  1903,  page  47,  an  instruction  which,  by  the  use  of  the  terms  ''at 
the  time  of  the  commission  of  the  crime,"  "when  the  crime  was  com- 
mitted," and  "at  the  time  and  place  of  the  commission  of  tfie  crime," 
virtually  assumed  that  a  crime  had  in  fact  been  committed  and  might 
have  constituted  reversible  error  if  the  evidence  were  up  for  review, 
was  not  such  in  the  absence  of  the  evidence  from  the  record,  since  the 
defendant  in  open  court  may  voluntarily  have  admitted  the  fact  thus 
assumed  by  the  court. 

Same — ^Admissions. 

13.  Obiter:  One  charged  with  crime  may  upon  his  trial  admit  that  the 
offense  was  in  fact  committed  at  the  time  and  place  mentioned  in  the 
information,  and  thereafter  he  is  bound  by  such  admission. 

Appeal — Error — ^Presumptions. 

14.  Error  on  the  part  of  the  district  court  will  not  be  presumed,  bat 
every  presumption  attaches  in  favor  of  its  action. 

Appeal  from  District  Court,  Silver  Bow  County;  Michael 
Donlan,  Judge. 

William  Gordon,  convicted  of  robbery  and  former  convio- 
tions,  appeals  from  the  judgment.    Affirmed. 

Messrs,  Maury  ds  Hogevoll,  for  Appellant. 

The  defendant  had  the  right  to  plead  and  to  be  arraigned  on 
the  accusations  of  former  convictions.  {People  v.  Noon,  1  Cal. 
App.  44,  81  Pac.  746;  see,  also,  People  v.  Myer,  73  Cal.  548, 
15  Pac.  95;  Bandy  v.  Hehn,  10  Wyo.  167,  67  Pac.  979;  Ex  parf 
Young  Ah  Oow,  73  Cal.  451,  15  Pac.  76;  People  v.  Qaines,  52 
GaL  479.)^    Xhe  allegations  in  the  information  of  previous  oon- 
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Tictions  should  come  strictly  within  section  1232  of  the  Penal 
Code,  and  should  show  that  said  previous  convictions  were  for 
felonies,  unless  the  previous  convictions  were  for  petit  larceny. 
{People  V.  Sickles,  52  N.  E.  289.) 

We  also  contend  that  this  information  should  set  out  that  the 
court  that  convicted  the  defendant  in  the  state  of  Utah  should 
have  been  alleged  in  the  information  to  be  a  court  that  had  jur- 
isdiction over  that  class  of  crimes.  (Bishop's  New  Criminal  Pro- 
cedure, sees.  722,  724.) 

The  court  erred  in  giving  instructions  Nos.  11  and  15.  The 
court  therein  assumed  that  the  crime  had  been  committed.  This 
was  an  invasion  of  the  province  of  the  jury.  {People  v.  Roberts, 
122  Cal.  377,  55  Pac.  137;  White  v.  State,  21  Tex.  App.  339,  17 
S.  W.  727.) 

Mr,  Albert  J.  Galen,  Attorney  General,  and  Mr.  W,  H.  Poor- 
man,  Assistant  Attorney  General,  for  Respondent. 

MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court. 

On  October  27, 1905,  the  county  attorney  of  Silver  Bow  county 
filed  in  the  district  court  an  information  charging  the  defend- 
ant, Gordon,  with  the  crime  of  robbery.  Subsequently,  on  Feb- 
ruary 13,  1906,  by  leave  of  court  an  amended  information  was 
filed,  charging  the  defendant  with  the  crime  of  robbery  and  also 
pleading  the  former  conviction  of  the  defendant  of  each  of  four 
separate  offenses,  three  of  which  convictions  were  had  in  the 
then  territory  of  Utah,  and  one  of  them  in  this  state.  Upon  the 
same  day  a  bench  warrant  was  issued.  The  minutes  of  the 
court  show  that  on  February  14th  the  defendant  appeared  in 
open  court  for  arraignment,  gave  his  true  name  as  William  Gor- 
don, waived  the  reading  of  the  information,  accepted  a  copy, 
and  was  given  until  February  17th  to  plead;  that  on  February 
17th  he  interposed  a  motion  to  strike  out  portions  of  the  infor- 
mation, and,  this  being  denied,  a  demurrer  to  the  amended  infor- 
mation was  filed,  and  submitted,  and  overruled,  whereupon  the 
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defendant  entered  his  plea  of  not  gailty  to  the  offense  chai^^ed ; 
that  the  cause  was  called  for  trial  on  March  19th  whereapon  the 
defendant  interposed  a  challenge  to  the  panel  of  jurors,  which 
challenge  was  denied  by  the  county  attorney;  that  the  defend- 
ant then  asked  for  an  order  of  court  that  witnesses  be  subpoenaed 
to  testify  in  his  behalf  as  to  the  matters  set  forth  in  his  chal- 
lenge; that  this  was  denied,  and  an  exception  taken. 

The  jury  returned  a  verdict  finding  the  defendant  guilty  of 
robbery,  and  also  found  the  defendant  ** guilty  of  prior  convic- 
tions," as  charged  in  the  information.  Upon  the  verdict  a  judg- 
ment was  entered,  which  fixed  the  defendant's  punishment  at 
imprisonment  in  the  penitentiary  for  a  term  of  fifteen  years. 
From  that  judgment  the  defendant  appealed. 

Some  of  the  assignments  of  error  in  the  brief  do  not  seem  to 
be  argued.  Some  contention  is  made  in  paragraph  4  of  the 
brief  that  the  court  erred  in  refusing  to  hear  evidence  upon  the 
challenge  to  the  panel  of  jurors.  But  this  matter  is  not  pre- 
sented by  a  bill  of  exceptions,  and  is  therefore  not  before  the 
court.  The  same  may  be  said  of  the  argument  contained  in  par- 
agraphs 2  and  5  of  the  brief.  In  paragraph  2,  objection  is 
made  to  the  form  in  which  the  prior  conviction  is  pleaded  in 
the  information ;  but  an  objection  of  this  character  can  only  be 
raised  by  a  demurrer,  and  the  demurrer  can  only  be  presented 
in  this  court  by  a  bill  of  exceptions.  (Laws  of  1903,  p.  47; 
State  V.  Stickney,  29  Mont.  523,  75  Pac.  201.) 

In  paragraph  5  of  appellant's  brief  it  is  said :  **  (5)  The  court 
erred  in  hot  limiting  the  instructions  to  the  pleading  in  the  case ; 
there  being  no  proper  charges  of  prior  convictions  of  counter- 
feiting nor  any  proper  charges  of  any  other  prior  convic- 
tion. •  •  •  "  There  is  not  any  contention  made,  however, 
that  the  information  does  not  state  facts  sufficient  to  constitute 
a  public  offense,  or  that  it  does  not  show  that  the  court  had  juris- 
diction of  the  person  of  the  defendant  and  of  the  offense  charged ; 
and  all  other  objections  to  the  information  must  be  raised  by 
demurrer,  or  by  motion  in  arrest  of  judgment,  in  case  a  de- 
murrer has  been  interposed  and  overruled,  or  they  are  deemed 
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waived.  (Pen.  Code,  sees.  1930,  2200.)  As  it  does  not  appear 
from  this  record  by  bill  of  exceptions  that  any  demurrer  was 
ever  interposed,  the  defendant  will  be  deemed  to  have  waived 
the  objection  now  urged. 

1.  It  is  said  that  the  record  fails  to  show  that  the  defendant 
was  arraigned  on  the  amended  information.  The  record  is  not 
very  definite,  but  we  are  inclined  to  hold  that  it  is  sufficient. 
It  does  appear  that  it  was  only  after  the  amended  information 
was  filed  that  a  warrant  was  issued,  and  that  thereafter,  when 
called  upon  to  plead,  the  defendant  interposed  a  demurrer  to 
the  amended  information,  and,  this  being  overruled,  he  entered 
a  plea  of  not  guilty.  The  amended  information  superseded  the 
original,  and  when  the  record  recites  that,  after  the  demurrer 
was  overruled,  the  defendant  pleaded  not  guilty  of  the  ofifense 
charged  in  the  information,  there  cannot  be  any  question  but 
what  the  reference  in  the  court's  minutes  is  to  the  amended 
information,  which  was  in  fact  the  only  information  in  the  case 
at  that  time ,  the  original  having  become  functus  officio  by  rea- 
son of  the  filing  of  the  amended  information.  That  the  defend- 
ant may  waive  the  reading  of  the  information  is  well  settled, 
particularly  where  he  accepts  a  copy,  takes  time  to  plead,  and 
afterward  enters  a  plea  to  the  merits  and  goes  to  trial.  For  a 
discussion  of  this  subject  generally,  see  12  Cyc.  347,  and  cases 
cited. 

But  it  is  said  that  the  defendant  was  never  required  to  plead 
to  the  charge  in  the  information  that  he  had  previously  been 
convicted  of  certain  offenses.  The  contention  is  that  the  de- 
fendant's plea  only  put  in  issue  the  question  of  his  guilt  of  the 
crime  of  robbery,  and  that,  never  having  pleaded  to  the  charge 
of  prior  convictions,  no  issue  was  raised  as  to  that  charge.  As 
to  whether  the  plea  of  not  guilty  puts  in  issue  the  allegations 
of  prior  conviction,  as  well  as  the  other  allegations  relating  to 
the  particular  offense  charged,  there  is  some  conflict  in  the  au- 
thorities. That  the  plea  of  not  guilty  does  not  traverse  the  al- 
legations of  prior  convictions  seems  to  be  the  holding  of  the 
court  of  appeals  of  Virginia.     {Thomas  v.  Commonwealth,  22 
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Gratt.  912.)     But  sections  1940  and  1943  of  our  Penal  Code  pro- 
vide: 

''Sec.  1940.  There  are  four  kinds  of  pleas  to  an  indictment 
or  information:  A  plea  of — 1.  Guilty.  2.  Not  guilty.  3.  A 
former  judgment  of  conviction  or  acquittal  of  the  offense 
charged,  which  may  be  pleaded  either  with  or  without  the  plea 
of  not  guilty.    4.  Once  in  jeopardy." 

*'Sec.  1943.  The  plea  of  not  guilty  puts  in  issue  every  ma- 
terial allegation  of  the  indictment  or  information.** 

Our  theory  of  our  statute  relating  to  successive  offenses  is 
that  the  allegation  of  prior  conviction  is  a  part  of  the  charge 
relating  to  the  principal  offense  for  which  the  defendant  is  on 
trial,  at  least  to  the  extent  of  aggravating  it  and  increasing  the 
penalty  which  may  be  prescribed  in  case  of  conviction,  and  is 
not  in  any  sense  a  distinct  charge  in  the  information.  (People 
V.  Boyle,  64  Cal.  153,  28  Pac.  232.)  This  is  borne  out  by  the 
fact  that  the  same  Code  which  authorizes  such  pleading  par- 
ticularly requires  in  section  1836  of  the  Penal  Code  that  the  in- 
formation shall  charge  but  one  offense.  It  seems  to  us,  there- 
fore, that,  since  the  information  in  this  case  charges  but  one 
offense,  the  allegations  with  reference  to  the  defendant's  prior 
convictions  are  material  allegations  for  describing  the  one  of- 
fense charged,  to-wit,  robbery  under  these  aggravated  circum- 
stances mentioned,  and  therefore  the  plea  of  not  guilty  puts 
in  issue  every  one  of  such  allegations,  under  the  provisions  of 
section  1943  above.     (12  Cyc.  951.) 

In  People  v.  Lewis,  64  Cal.  401,  1  Pac.  490,  the  defendant  was 
indicted  for  the  crime  of  grand  larceny,  and  the  indictment  also 
charged  the  prior  conviction  of  a  like  offense.  The  defendant 
pleaded  **not  guilty  to  the  offense  charged  in  the  indictment,'* 
and  the  court  held  that  this  was  sufficient.  This  was  approved 
in  People  v.  Brooks,  65  Cal.  295,  4  Pac.  7,  in  People  v.  Chitierrez, 
74  Cal.  81,  15  Pac.  444,  and  in  People  v.  Wheatley,  88  Cal.  114, 
26  Pac.  95.  We  are  not  able  to  find  anything  in  conflict  with 
these  decisions  in  the  other  cases  cited  by  appellant  from  Gal- 
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ifomia,  or  in  Bandy  v.  Hehn,  10  Wyo.  167,  67  Pac.  979,  or  in 
State  V.  De  Wolfe,  29  Mont.  415,  74  Pac.  1084. 

Under  the  provisions  of  our  Code  cited  above,  and  upon  rea- 
son and  the  weight  of  authority,  we  hold  that  the  plea  of  not 
guilty  of  the  oflfense  charged  puts  in  issue  the  allegations  of 
prior  convictions,  as  well  as  the  other  allegations  in  the  informa- 
tion. 

2.  In  instruction  No.  17  the  court,  among  other  things,  told 
the  jury  that,  if  they  found  the  defendant  not  guilty  of  the  of- 
fense charged,  it  would  then  not  be  necessary  for  them  to  find 
Upon  the  question  of  prior  convictions;  but,  if  they  found  the 
defendant  guilty  of  the  crime  of  robbery,  then  they  must  say 
in  their  verdict  whether  or  not  they  found  the  defendant  guilty 
of  prior  convictions.  But  the  court  corrected  itself,  so  far  as 
the  mode  of  expression  was  concerned,  in  the  concluding  par- 
agraph of  the  instruction,  which  is  as  follows:  '*The  jury  will 
understand  that,  if  they  find  the  defendant  guilty  of  the  crime 
of  robbery  as  charged  in  this  information,  it  must  be  distinctly 
stated  in  your  verdict  either  that  you  find  the  charges  of  prior 
convictions,  or  either  or  any  of  them,  true,  or  that  you  find  the 
charges  of  prior  convictions,  or  either  or  any  of  them,  not  true." 

Objection  is  made  to  the  language  employed  by  the  court  in 
saying  to  the  jury  that,  if  they  found  the  defendant  not  guilty 
of  robbery,  then  it  would  not  be  necessary  for  them  to  find  upon 
the  question  of  prior  conviction;  and  it  is  said  that  the  court 
should  have  directed  the  jury  positively  not  to  consider  the 
question  of  prior  convictions  in  case  they  found  the  defendant 
not  guilty,  and  we  think  this  should  have  been  done.  But,  since 
the  jury  found  the  defendant  guilty  of  robbery,  we  fail  to  see 
wherein  he  was  injured  by  the  language  employed  by  the  court. 

It  is  true  that  the  verdict  is  informal  in  finding  the  defendant 
guilty  of  prior  convictions,  instead  of  following  the  language  of 
the  Penal  Code,  which  is:  **We  find  the  charge  of  previous  con- 
viction true."  (Section  2146.)  The  informality  in  the  verdict 
is  doubtless  the  result  of  the  loose  expressions  found  in  instruc- 
tion No.  17.  But  this  informality  is  really  of  no  moment.  The 
Mont.,  Vol.  35—30 
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verdict  does  not  find  that  the  defendant  was  actually  guilty  of 
the  several  offenses  mentioned,  or  any  of  them,  but  only  finds 
that  in  fact  the  defendant  had  previously  been  convicted  of 
them.  The  statutory  provision  found  in  section  2146,  above,  is 
not  mandatory,  but  directory  merely.  We  think  the  verdict 
returned  substantially  conforms  to  it.  At  least,  this  judgment 
should  not  be  reversed  for  such  an  error,  if  error  it  is;  par- 
ticularly so  in  view  of  sections  2320  and  2600  of  the  Penal  Code, 
which  provide: 

**Sec.  2320.  After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors  or  defects,  or  to  ex- 
ceptions, which  do  not  affect  the  substantial  rights  of  the  par- 
ties.'' 

**Sec.  2600.  Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any  pleading  or  proceeding, 
nor  an  error  or  mistake  therein,  renders  it  invalid,  unless  it  has 
actually  prejudiced  the  defendant,  or  tended  to  his  prejudice, 
in  respect  to  a  substantial  right." 

The  rule  adopted  by  this  court  in  territorial  days,  that, 
** error  appearing,  prejudice  will  be  presumed,"  has  been  reit- 
erated in  some  of  our  late  decisions,  but  probably  without  due 
consideration.  It  is  an  open  question  whether  that  rule  was  not 
abrogated,  or  at  least  modified  to  some  extent,  by  the  adoption 
in  1895  of  sections  2320  and  2600  above. 

3.  Criticism  is  made  of  certain  instructions  given  by  the  court, 
in  which  reference  is  made  to  the  information;  and  it  is  said 
that  the  instructions  should  be  based  upon  the  court's  inde- 
pendent statement  of  the  case,  and  the  jury  should  not  be  re- 
ferred to  the  information  to  ascertain  what  the  facts  of  the  case 
are,  and  Territory  v.  Baca,  11  N.  Mex.  559,  71  Pac.  460,  is  cited 
in  support  of  this  contention.  But  in  New  Mexico  they  have  a 
statute  which  provides:  '*It  is  hereby  made  the  duty  of  the  court 
in  all  cases,  whether  civil  or  criminal,  to  instruct  the  jury  as  to 
the  law  of  the  case,  and  a  failure  or  refusal  so  to  do  shall  be 
sufficient  grounds  for  reversal  of  the  judgment  by  the  supreme 
court  upon  appeal  or  writ  of  error."    It  would  seem  from  this 
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statute  that  it  is  made  the  duty  of  the  court  to  fully  instruct 
the  jury,  whether  requested  to  do  so  or  not,  and  the  conclusion 
reached  by  the  supreme  court  of  New  Mexico  seems  clearly  cor- 
rect under  that  statute.    But  such  is  not  the  law  in  this  state. 

Section  2070  of  the  Penal  Code,  as  amended  by  Laws  of  1901, 
page  173,  in  force  at  the  time  of  the  trial  of  this  case,  among 
other  things  provides:  **When  the  evidence  is  completed,  if 
either  party  desires  special  instructions  to  be  given  to  the  jury, 
such  instructions  shall  be  reduced  to  writing,  numbered  and 
signed  by  the  party,  or  his  attorney,  asking  the  same,  and  de- 
livered to  the  court,  whereupon  counsel  shall  be  given  reason- 
able opportunity  to  argue  to  the  court  any  instructions  offered 
by  counsel  or  proposed  by  the  court  to' be  given  to  the  jury. 
The  court  shall  either  give  each  instruction,  as  requested,  or 
positively  refuse  to  do  so,  or  give  the  instruction  with  a  modifi- 
cation,'' etc.  It  is  well  settled  in  this  state  that,  if  a  party 
is  not  satisfied  with  an  instruction  proposed  to  be  given,  he 
must  submit  an  instruction  which  more  fully  covers  the  par- 
ticular matter,  or  he  cannot  be  heard  to  complain,  unless  the  in- 
struction given  be  inherently  wrong.  {Territory  v.  Hart,  7 
Mont.  489,  17  Pac.  718;  Territory  v.  Manton,  8  Mont.  95,  19 
Pac.  387;  State  v.  Broadbent,  19  Mont.  467,  48  Pac.  775.) 

4.  Finally  it  is  insisted  that  the  court  erred  in  giving  in- 
structions 11  and  15.  No.  11  is  an  exact  copy  of  section  21  of 
the  Penal  Code.  This  is  a  general  rule  applicable  to  criminal 
cases,  and  does  not  presuppose  that  in  fact  a  crime  has  been 
committed.  It  merely  provides  a  rule  for  the  guidance  of  the 
jury  in  determining  whether  in  fact  there  was  any  criminal 
intent  involved  in  the  act  complained  of  in  the  information. 
The  reference  to  **the  offense'-  is  to  the  offense  charged  in  the 
information.  {State  v.  Keerl,  29  Mont.  508,  101  Am.  St.  Rep. 
579,  75  Pac.  362.) 

Instruction  No.  15  is  as  follows:  **The  jury  are  instructed 
that  one  of  the  defenses  interposed  by  the  defendant  in  his 
case  is  what  is  known  as  an  alibi;  that  is,  that  the  defendant 
was  at  another  place  at  the  time  of  the  commission  of  the  crime. 
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The  court  instructs  the  jury  that  such  defense  is  as  proper  and 
legitimate,  if  proven,  as  any  other,  and  all  evidence  bearing 
upon  that  point  should  be  carefully  considered  by  the  jury. 
If,  in  view  of  all  the  evidence,  the  jury  have  a  reasonable  doubt 
as  to  whether  the  defendant  was  in  some  other  place  when  the 
crime  was  committed,  they  should  give  the  defendant  the  bene- 
fit of  the  doubt,  and  find  him  not  guilty.  As  regards  the  de- 
fense of  an  alibi,  the  jury  are  instructed  that  the  defendant  is 
not  required  to  prove  that  defense  beyond  a  reasonable  doubt 
to  entitle  him  to  an  acquittal.  It  is  sufficient  if  the  evidence 
raises  a  reasonable  doubt  of  his  presence  at  the  time  and  placA 
of  the  commission  of  the  crime  charged." 

The  particular  objection  made  to  this  instruction  is  in  the 
use  of  the  expressions  '*at  the  time  of  the  commission  of  the 
crime/'  **when  the  crime  was  committed,"  and  "at  the  time 
and  place  of  the  commission  of  the  crime  charged";  and  it  is 
claimed — and  for  the  purposes  of  this  argument  may  be  con- 
ceded— that  by  the  use  of  these  phrases  the  court  assumed  that 
a  crime  had  been  committed.  Generally,  this  would  constitute 
reversible  error.  If  the  court  had  inserted  before  the  word 
** commission,"  in  the  first  and  third  instances,  the  word  ''al- 
leged," and  had  inserted  before  the  word  ** committed,"  in  the 
second  instance,  the  words  ** alleged  to  have  been,"  the  objection 
now  raised  would  have  been  obviated.  But,  whatever  may  be 
the  rule  when  the  record  of  the  entire  proceedings  is  before  this 
court  for  review,  we  must  determine  the  question  in  view  of  the 
particular  record  which  is  before  us,  which  does  not  contain 
any  of  the  evidence  taken  at  the  trial  or  any  of  the  proceedings 
had,  except  such  as  come  within  the  technical  designation  "rec- 
ord of  the  action"  or  "judgment-roll,"  as  defined  in'  section 
2229  of  the  Penal  Code,  modified  as  the  same  is  by  the  provisions 
of  the  Act  of  1903,  page  47.  In  other  words :  Is  this  instruction 
erroneous  under  any  and  all  circumstances  of  the  case  which 
may  have  occurred  upon  the  trial?  This  is  the  test  adopted  in 
this  state,  and  quite  generally  in  this  country.  {Stat0  t.  Sloan, 
35  Mont  367,  89  Pac.  829.) 
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Concede,  for  the  sake  of  argument,  that  the  court  by  this  in- 
struction virtually  said  to  the  jury:  **You  may  assume,  or  take 
for  granted  that  the  crime  charged  was  committed  at  the  time 
and  place  mentioned  in  the  information";  still  we  are  not  able 
to  say  that  this  would  be  error  under  every  conceivable  state  of 
the  case.  And  if  the  state  may  prove — as  it  may  do — ^that  the 
defendant  has  admitted  that  the  crime  was  in  fact  committed 
at  the  time  and  place  mentioned,  we  can  see  no  objection  to 
defendant's  making  such  admission  upon  his  trial  and  being 
bound  by  it.  This  seems  to  be  the  view  generally  entertained 
by  the  courts  and  text- writers.  (People  v.  Hobson,  17  Cal.  424 ; 
People  V.  Garcia,  25  Cal.  531 ;  Murmutt  v.  State  (Tex.  Cr.  App.), 
63  S.  W.  634;  3  Encyclopedia  of  Evidence,  322;  3  Greenleaf  on 
Evidence,  sec.  39;  12  Cyc.  420.)  Such  an  admission  would  not 
be  at  all  inconsistent  with  his  innocence;  for,  with  such  ad- 
mission, the  state  might  still  be  unable  to  show  that  the  de- 
fendant had  anything  whatever  to  do  with  the  commission  of 
the  crime  charged. 

As  we  do  not  know,  in  the  absence  of  the  evidence,  what  oc- 
curred upon  the  trial  of  this  case,  we  cannot  say  that  the  giv- 
ing of  this  instruction  constituted  reversible  error.  For  aught 
that  appears,  the  defendant  may  have  voluntarily  admitted  in 
open  court  upon  the  trial  of  this  case  the  very  facts  which  are 
said  to  have  been  assumed  by  the  court  in  this  instruction. 
Error  is  never  presumed.  The  presumption  attaches  in  favor  of 
the  action  of  the  lower  court. 

There  is  a  well-defined  distinction  between  this  instruction 
and  the  instructions  criticised  in  State  v.  Sloan,  above.  In  the 
Sloan  Case  there  was  an  assumption  by  the  court  that  Maxwell 
was  an  accomplice  of  Sloan,  the  defendant,  and  this  court  prop- 
erly said  that  those  instructions  were  erroneous  under  any  state 
of  the  case,  for  the  assumption  that  Maxwell  was  Sloan's  accom- 
plice was  an  assiunption  that  Sloan  was  the  guilty  principal. 

The  judgment  and  order  are  affirmed. 

Affirmed. 

Mb.  Chief  Justice  Brantlt  and  Mb.  Justice  Smith  concur. 
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McEWEN  BT  AL.,  Respondents,  v.  TJNION  BANK  &  TRUST 
CO.,  Appellant. 

(No.  2,411.) 

(Submitted  May  20,  1907.     Decided  June  3,  1907.) 

[90  Pac.  359.] 

Materialmen 's     Liens — Foreclosure — Pleadings — Denials —  Par- 
ties. 

Pleading — Reply — ^Denial  on  Information  and  Belief — Public  Records. 

1.  Semhle:  It  would  seem  that  a  reply  denying  any  knowlerlfife  or  in- 
formation sufficient  to  form  a  belief  as  to  the  existence  of  public  records 
is  frivolous. 

Same — Denial  on  Information  and  Belief. 

2.  Prior  to  amendment  of  the  Act  of  1899  (Laws,  1899,  p.  142)  by 
Session  Laws  of  1905,  pape  8,  it  was  incumbent  upon  plaintiff  to 
deny,  in  a  reply,  either  generally  or  specifically,  any  new  matter  or 
counterclaim  set  up  in  the  answer,  and  therefore,  a  denial,  filed  in 
September,  1902,  in  a  suit  to  foreclose  a  materialman's  lien,  of  any 
knowlecig^o  or  information  sufficient  to  form  a  belief  as  to  the  truth 
of  certain  allegations  in  a  counterclaim  was  ineffective  to  put  such 
allegations  in  issue. 

Materialmnn  *s  liien — Foreclosure — Parties — Pleading — Issues. 

3.  Where,  in  a  suit  to  foreclose  a  materialman's  lien,  a  bank  was 
joined  as  defendant  under  an  allegation  that  it  claimed  some  right  or 
interest  in  the  property,  and  answered,  setting  up  a  mortgage  which 
had  been  foreclosed,  that  the  property  had  been  purchased  by  it  at 
foreclosure  sale,  and  that  plaintiffs'  claim  was  subsequent  and  inferior 
to  the  mortgage  and  the  bank's  title,  such  defendant  was  the  real 
party  in  interest  so  far  as  the  equitable  feature  of  the  case  was 
concerned,  and  was  entitled  to  insist  that  plaintiffs  make  out  a  case 
against  it. 

Same — When  Material  is  "Furnished" — Delivery  to  Carrier. 

4.  Plaintiffs  agreed  to  manufacture  certain  machinery  and  deliver  same 
for  shipment  in  "  knocked-down "  form  f.  o.  b.  cars  at  their  place  of 
bupinoss  in  the  state  of  New  York,  and,  at  the  consignee's  option,  to 
send  men  to  put  the  machinery  together.  This  option  >vas  never  ex- 
ercised. Shipment  was  made  on  June  6,  1900,  the  invoice  being  dated 
June  8th.  The  materials  reached  their  destination  in  this  state  on 
June  18th.  Plaintiffs  filed  their  claim  of  lien  on  September  14th  of 
the  same  year.  Held,  that  the  materials  had  been  **  furnished, " 
within  the  meaning  of  that  term  as  used  in  the  statute  relating  to 
mechanics'  and  materialmen's  liens  (Code  Civ.  Proc,  see.  2131),  on 
the  day  they  were  delivered,  in  accordance  with  the  contract,  on  board 
cars  on  June  6th,  and  that  by  filing  the  claim  on  September  14th,  fol- 
lowing, more  than  ninety  days  after  June  Cth,  the  law  had  not  been 
complied  with  and  the  lien  did  not  attach. 
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Appeal  from  District  Court,  Gallatin  County;  W.  B.  C. 
Stewart,  Judge. 

Action  by  Susan  McEwen  and  others,  doing  business  as  Me- 
Ewen  Bros.,  against  the  Montana  Pulp  and  Paper  Company  and 
the  Union  Bank  and  Trust  Company.  Prom  a  judgment  in 
favor  of  plaintiffs,  defendant  Union  Bank  and  Trust  Company 
appeals.    Reversed  and  remanded. 

Mr,  James  E.  Murray,  and  Messrs.  McBride  dk  McBride,  for 
Appellant. 

A  sale  f .  0.  b.  cars  means  that  the  subject  of  the  sale  is  to  be 
placed  on  cars  for  shipment  without  any  expense  or  act  on  the 
part  of  the  buyer,  and  that  as  soon  as  so  placed,  the  title  is 
to  pass  absolutely  to  the  buyer  and  the  property  be  wholly  at 
his  risk  in  the  absence  of  any  circumstances  indicating  a  reten- 
tion of  such  control  by  the  seller  as  security  for  purchase  money. 
{Vogt  V.  Shienebeck,  122  Wis.  491,  106  Am.  St.  Rep.  989,  100 
N.  W.  822,  citing  Neimeyer  L.  Co.  v.  Burlington  B.  Co.,  54  Neb. 
321,  74  N.  W.  670,  40  L.  B.  A.  534;  Congdon  v.  Kendall,  53  Neb. 
282,  73  N.  W.  659;  Capehart  v.  Furnam  F.  I.  Co.,  103  Ala.  671, 
49  Am.  St.  Rep.  60,  16  South.  627;  Knapp  Electrical  Works  v. 
New  York  I.  W.  Co.,  157  111.  456,  42  N.  E.  147;  Benjamin  on 
Sales,  6th  ed.,  682;  1  Mechem  on  Sales,  par.  741,  and  note.) 

All  of  above  authorities  declare  that  a  sale  f.  o.  b.  cars  so 
plainly  indicates  that  the  seller,  without  expense  to  the  buyer, 
is  to  deliver  the  subject  of  the  sale  on  cars  ready  to  be  taken 
out  by  the  carrier,  that  the  terms  are  not  open  to  construction. 
{Vogt  V.  Shienebeck,  supra;  Congdon  v.  Kendall,  53  Neb.  282, 
73  N.  W.  659;  King  v.  Cleveland  Ship-building  Co.,  50  Ohio 
St.  320,  34  N..  E.  437.) 

Messrs.  Wdlrath  cfe  Patten,  and  Mr.  E.  N.  Harwood,  for  Re- 
spondents. 

Mr.  Boisot,  in  his  work  on  Mechanics'  Liens,  section  60,  says: 
**  Materials  for  a  building  are  usually  said  to  be  furnished  when 
they  are  delivered  on  the  premises  on  which  they  are  to  be  used. 
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Thus,  where  the  statute  gives  a  materialman  a  lien  from  the 
time  the  material  is  commenced  to  be  furnished,  his  lien  does 
not  attach  at  the  date  that  he  commenced  preparation  of  ma- 
terial in  another  state,  but  at  the  time  when  he  delivered 
it  at  the  building  as  required  by  his  contract."  (See,  also, 
Wentworth  v.  Tuhhs,  53  Minn.  388,  55  N.  W.  543;  Mechanics' 
M,  &  L.  Co,  V.  Denny  H,  Co,,  6  Wa-sh.  122,  32  Pac.  1073,  fol- 
lowing Williams  v.  Chapman,  17  111.  423,  65  Am.  Dec.  669.) 

He  further  says  in  the  same  section,  that:  **As  a  general  rule, 
materials  are  held  to  be  furnished  when  they  are  delivered  at 
the  building*';  and  cites  MUner  v.  N orris,  13  Minn.  455.  Those 
cases  fully  support  the  author's  text,  and  there  are  others  di- 
rectly in  point  to  the  same  effect;  {Smalley  v.  Gearing,  121 
Mich.  202,  79  N.  W.  1114,  80  N.  W.  797.) 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  begun  in  the  district  court  of  Gallatin  county 
by  the  plaintiffs,  as  copartners,  against  the  Montana  Pulp  and 
Paper  Company,  a  corporation,  and  the  Union  Bank  and  Trust 
Company,  a  corporation,  to  foreclose  a  certain  alleged  lien,  for 
materials  furnished  by  the  plaintiffs  to  the  first-named  defend- 
ant for  its  paper-mill,  at  Manhattan,  Montana. 

The  complaint  sets  forth  that  on  the  eighteenth  day  of  June, 
1900,  plaintiffs  furnished  the  materials  mentioned,  and  that  on 
the  fourteenth  day  of  September,  1900,  they  filed  their  claim 
for  a  lien  with  the  county  recorder.  It  further  alleges  that  the 
defendant  Union  Bank  and  Trust  Company  claims  some  right 
or  interest  in  the  building  and  lands  upon  which  the  lien  is 
claimed. 

The  defendants  answered,  putting  in  issue  the  date  of  the 
alleged  furnishing  of  the  materials,  and  the  Union  Bank  auii 
Trust  Company  set  up  affirmatively  a  mortgage  given  to  it  bv 
the  Montana  Pulp  and  Paper  Company,  covering  the  property 
upon  which  the  lien  is  claimed.  The  bank  further  alleged  that 
said  mortgage  had  been  foreclosed,  the  property  purchased  by 
it  at  foreclosure  sale,  and  that  the  claim  of  plaintiffs  was  sub- 
sequent and  inferior  to  the  mortgage  and  title  of  the  bank. 
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The  eanse  was  tried  without  a  jury,  and  the  court  foimd 
that  the  materials  were  furnished  to  the  Montana  Pulp  and 
Paper  Company,  within  ninety  days  prior  to  September  14, 
1900,  the  date  of  the  filing  of  the  claim  for  lien,  and  a  decree 
was  entered  in  favor  of  the  plaintifEs  as  prayed  for.  The 
court  also  adjudged  that  the  lien  of  the  plaintiffs  was  prior 
to  any  rights  of  the  defendant  Union  Bank  and  Trust  Com- 
pany, and  that  corporation  appeals  from  the  decree  to  this  court. 

Plaintiffs  move  to  dismiss  the  appeal,  or,  in  lieu  thereof,  affirm 
the  judgment  of  the  court  below,  because  they  say:  **That 
said  Union  Bank  and  Trust  Company,  sole  appellant  from  said 
judgment,  has  not  shown,  by  any  proof  upon  the  issues  raised 
by  its  answer  in  said  cause,  and  plaintiffs'  reply  thereto,  set 
forth  in  the  judgment-roll  in  said  transcript,  that  it  has  any 
interest  whatever  in  the  property  mentioned  in  said  judgment 
from  which  it  has  appealed,  for  which  reason  the  trial  court 
from  which  said  appeal  is  taken  could  not  have  lawfully  found 
that  said  Union  Bank  and  Trust  Company  had  any  interest 
whatever  in  said  property,  or  adjudged  any  right  in  its  favor 
touching  said  property,  either  superior  to  plaintiffs ''lien  thereon 
or  otherwise;  and  no  relief  is  adjudged  against  said  appellant 
Union  Bank  and  Trust  Company  in  or  by  said  judgment,  except 
that  it  has  no  right  or  interest  in  said  property  mentioned  in 
said  judgment  superior  to  plaintiffs'  lien  thereby  foreclosed." 

There  is  no  merit  in  this  motion.  Let  it  be  remembered  that 
the  plaintiffs  brought  this  defendant  into  court  under  an  alle- 
gation that  it  claimed  some  right  or  interest  in  and  to  the  build- 
ing and  premises  described  in  the  complaint.  The  bank  an- 
swered, as  hereinbefore  stated,  setting  up  a  counterclaim,  the 
only  traverse  of  which  was  a  denial  of  any  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  whether  the  allegations 
therein  were  true.  We  doubt  whether  the  reply  was  good  in 
any  event,  as  it  seems  to  us  frivolous  to  deny  any  knowledge 
or  information  sufficient  to  form  a  belief  ad  to  the  existence 
of  public  records,  but,  at  any  rate,  at  the  time  this  reply  was 
filed,  there  was  no*  provision  of  law  for  denying,  in  a  reply,  any 
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knowledge  or  information  sufficient  to  form  a  belief  of  facts  al- 
leged in  an  answer. 

Section  720  of  the  Code  of  Civil  Procedure  was  amended  by 
Laws  of  1899,  page  142,  to  read  as  follows:  ** Where  the  answer 
contains  a  counterclaim,  or  any  new  matter,  the  plaintiff,  if  he 
does  not  demur,  shall  within  twenty  days  after  the  service  and 
filing  of  the  answer,  reply  to  such  counterclaim  or  new  matter 
denying,  generally  or  specifically,  each  allegation  controverted 
by  him  and  he  may  allege,  in  ordinary  or  concise  language, 
and  without  repetition,  any  new  matter  not  inconsistent  with  the 
complaint  constituting  a  defense  to  such  counterclaim  or  new 
matter  in  the  answer.''  It  will  be  seen  that,  under  this  section 
as  amended,  it  was  necessary  to  deny  new  matter  in  a  reply, 
either  generally  or  specifically,  and  there  is  no  provision  for  any 
other  form  or  denial.  The  reply  in  this  case  was  filed  on  Sep- 
tember 2,  1902.  The  legislature  of  1905  (Laws  1905,  p.  8,  chap. 
5)  restored  the  provision  as  to  denials  of  any  knowledge  or  in- 
formation sufficient  to  form  a  belief;  but  in  the  meantime  such 
a  denial  was  ineffective  to  put  affirmative  allegations,  in  an 
answer,  in  ii^sue. 

Aside  from  this,  the  record  discloses  that,  so  far  as  the  equita- 
ble feature  of  this  case  is  concerned,  the  defendant  Union  Bank 
and  Trust  Company  was  the  real  party  in  interest,  and  had 
the  same  right  as  any  other  defendant  to  insist  that  plaintifb 
should  make  out  a  case  against  it. 

Coming,  then,  to  the  main  question  in  the  case,  we  find  that 
our  statute  relating  to  mechanics'  liens  (section  2131  of  the 
Code  of  Civil  Procedure)  reads,  in  part,  as  follows:  '* Every 
person  wishing  to  avail  himself  of  the  benefits  of  this  chapter, 
must  file  with  the  county  clerk  of  the  county  in  which  the  prop- 
erty •  •  •  is  situated,  and  within  ninety  da3ns  after  the 
material  or  machinery  •  •  •  has  been  furnished  •  •  • 
a  just  and  true  account  of  the  amount  due  him,"  etc. 

We  are  to  determine  when  this  machinery  was  furnished, 
within  the  meaning  of  the  law.    The  negotiations  for  the  sale 
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of  the   machinery  were  initiated  by  the   plaintiffs  in  a  letter, 
which  reads  as  follows : 

**We  propose  to  make  you  one  tank  8'  diameter  14'  long  of 
V^"  steel  with  manhole  ll"xl6"  and  4-3"  outlets,  as  per  plan 
furnished  us  without  saddles  for  the  sum  of  six  hundred  and 
thirty-five  dollars  ($635).  Two  hot  water  tanks  16'xl8'xl0' 
high  with  manhole  ir'xl6"  and  2-6"  outlets,  as  per  plan  fur- 
nished,  for  the  sum  of  seven  hundred  and  twenty  dollars  ($720) 
each.  One  tank  36'  6"  long  x  11'  8"  wide  x  5'  high,  of  %'' 
steel  for  the  sum  of  six  hundred  and  twenty-five  dollars  ($625). 
Four  tanks,  9'  diameter  x  10'  high,  of  3/16"  steel,  and  furnish 
same  with  four  steps,  8  gears,  16  legs,  4  levers  for  agitators, 
50'  of  3y2"  shafting,  66'  of  3"  shafting,  4-3"  flanges,  4-3"  brass- 
ball  joints  6-3-1-2"  flat  bottom  boxes,  4-3"  flat  bottom  boxes,  for 
the  sum  of  eighteen  hundred  and  fifty  dollars  ($1,850).  One 
strainer,  30"  diameter  x  60"  high,  of  %"  steel,  with  handles, 
and  punched  with  %"  holes,  for  the  sum  of  thirty-eight  ($38) 
dollars.  All  f .  o.  b.  cars  Wellsville,  N.  Y .,  all  of  the  tanks  ex- 
cept the  8'xl4'  to  be  shipped  in  knocked-down  form.  On  the 
arrival  of  the  above  at  Manhattan  you  are  to  notify  us,  and  we 
wiU  send  men  to  rivet  them  together.  You  are  to  pay  all 
freight  on  material  and  tools,  all  R.  R.  fare  of  our  men  going 
and-returning,  also  for  men's  time  while  going  to  and  returning 
from  Manhattan  and  board  while  putting  up  the  tanks  as  well 
as  while  going  and  coming,  and  all  expenses  necessary  (of 
men)  while  away  from  home.  If  this  is  satisfactory  please 
send  us  the  order  for  the  above  at  once,  and  oblige, 

**  Yours   respectfully, 

^^McEWEN  BROS." 

The  proposition  above  set  forth  was  accepted  by  the  defend- 
ant Montana  Pulp  and  Paper  Company.  The  testimony  shows 
that  shipment  of  all  the  materials  for  which  a  lien  is  claimed 
w*as  made  from  Wellsville,  New  York,  on  or  prior  to  June  6, 
1900.  The  contract  was  to  deliver  f.  o.  b.  cars  at  Wellsville. 
The  materials  actually  reached  Manhattan  on  or  about  the 
eighteenth  day  of  June.     The  invoice  for  the  same  is  dated 
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Wellsville,  June  8,  1900.  The  option  extended  to  the  paper 
company  of  having  the  plaintiffs  send  ont  men  to  rivet  the  tanks 
together  was  never  exercised. 

In  the  case  of  Clark  v.  Lindsay  &  Co.,  19  Mont.  1,  61  Am.  St 
Rep.  479,  47  Pac.  102,  this  court  held  that  a  contract  for  the 
sale  of  merchandise  which  requires  the  vendor  to  ship  the  goods 
free  on  board  the  cars,  on  or  before  a  certain  date,  is  complied 
with  by  the  vendor  when  he  places  the  goods  on  board  the  car 
at  the  designated  point  on  that  date,  and  there  is  no  implied 
obligation  on  his  part  to  see  that  the  carrier  moves  the  car 
forward  toward  its  destination  before  the  expiration  of  the  day 
named. 

In  the  case  Tibheits  v.  Moore,  23  Cal.  208,  it  was  held  that  the 
lien  of  a  materialman  accrues  at  the  time  he  has  the  materials, 
which  he  has  contracted  to  furnish,  ready  for  delivery  at  the 
place  where  he  has  agreed  to  deliver  them.  In  that  case  the 
court  said:  **The  question  is  whether  or  not  the  word  'fur- 
nished,' as  used  in  the  statute,  means  'delivered  at  the  building' 
in  the  construction  of  which  the  materials  are  furnished.  We 
think  that  such  is  not  its  reasonable  construction." 

In  the  case  of  Watson  Coal  &  Mining  Co,  v.  James,  72  Iowa 
184,  33  N.  W.  622,  the  court  held  that  to  furnish  coal  on  the  cars 
at  a  certain  place  meant  to  deliver  the  coal  on  the  cars  at  that 
place. 

The  case  of  Congdon  v.  Kendall,  53  Neb,  282,  73  N.  W.  659, 
is  very  similar  to  the  one  we  are  considering.  In  that  case 
the  court  held  that,  under  a  contract  to  make  certain  machinery 
and  deliver  it  f .  o.  b.  cars  at  a  designated  place  for  a  stipulated 
sum,  the  machinery  is  furnished,  within  the  meaning  of  the 
Nebraska  mechanic's  lien  law,  when  it  is  delivered  in  accord- 
ance with  the  contract  on  board  the  cars  at  the  place  named, 
without  expense  to  the  purchaser,  and,  to  obtain  a  lien  therefor, 
the  claim  for  a  lien  must  be  filed  within  four  months  from  that 
time.  (See,  also.  Or  eat  Western  Mfg.  Co,  v.  Hunter,  15  Neb. 
32,  16  N.  W.  759;  King  v.  Shipbuilding  Co.,  50  Ohio  St.  320, 
34  N.  E.  436.) 
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We  find,  therefore,  that  this  material  having  been  furnished 
on  or  before  June  6th,  more  than  ninety  days  prior  to  Septem- 
ber 14th,  when  the  claim  for  a  lien  was  filed,  the  mechanic's 
lien  law  was  not  complied  with,  and  the  lien  did  not  attach. 

Respondents  contend  that  their  undertaking  was  to  make 
the  tanks  described  in  the  contract  from  the  materials  shipped, 
and  that  the  tanks  were  therefore  not  furnished  at  Wellsville, 
but  at  Manhattan.  We  cannot  agree  with  this  reasoning.  It 
seems  plain  from  their  letter  that  they  contracted  to  make  the 
tanks  at  Wellsville,  and  ship  the  same  in  **knocked-down  form" 
to  Manhattan. 

The  judgment  and  decree  of  the  district  court  of  Gallatin 
county  is  reversed,  and  the  cause  remanded,  with  instructions 
to  dismiss  the  complaint  as  to  the  appellant  Union  Bank  and 
Trust  Company. 

Reversed  and  remanded. 

Mb.  Chief  Justice  Brantly  concurs. 

Mr.  Justice  HotjLOway,  deeming  himself  disqualified,  did  not 
hear  the  argument,  and  takes  no  part  in  this  decision. 

Rehearing  denied  June  24,  1907. 
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In  ee  parsons  et  al. 

(No.  2,370.) 
(Submitted  May  25,  1907.    Decided  June  4,  1907.) 

[90  Pac.  163.] 
Attorneys  —  Disbarment  —  Evidence  —  Insufficiency  —  Pre- 
sumptions. 

Attorneys — Disbarment — Evidence — Insufficiency. 

1.  To  warrant  disbarment,  the  evidence  adduced  to  sustain  a  cliarge 
of  unprofessional  conduct  on  the  part  of  attorneys  should  be  of  such 
a  character  as  to  satisfy  the  court  to  a  reasonable  certainty  that  the 
accusation  is  true. 

Same — Prcsumjjtions. 

2.  Attorneys,  charged  with  professional  misconduct,  are  presumed  to 
be  innocent  of  the  charges  preferred,  and  to  have  properly  performed 
their  duties  as  officers  of  the  court  in  accordance  with  their  oaths,  until 
the  contrary  is  shown. 

Same — Evidence — Insufficiency. 

3.  Where,  in  a  disbarment  proceeding,  after  discarding  the  testimony 
of  the  principal  witness, — a  detective  who  went  into  the  office  of  the 
accused  attorneys,  under  the  guise  of  a  student,  for  the  confessed  pur- 
pose of  spying  upon  their  actions, — whose  statements  clearly  disclosed 
B  conspiracy  to  bring  about  the  disbarment  of  the  accused,  and  whose 
acts  as  narrated  by  himself  were  of  such  a  character  as  to  make  his 
testimony  unworthy  of  belief,  nothing  remained  in  the  record  to  show 

(478) 
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nnprofessional  conduct  on  the  part  of  the  attomeyB,  the  report  of  the 
referee  recommending  dismissal  of  the  proceeding  will  be  adopted. 
Same — E  vidence — InsuflSciency . 

4.  While  the  record  in  the  disbarment  proceeding,  mentioned  above, 
disclosed  that  certain  persons  had  attempted  to  defraud  the  accuser,  it 
was  devoid  of  evidence  showing  that  the  accused  had  any  knowledge  of 
the  transaction  until  after  it  took  place,  or  that,  after  the  accused 
appeared  as  counsel  for  the  parties  at  fault,  any  guilty  knowledge  which 
they  may  have  had,  had  ever  been  communicated  to  their  attorneys  by 
them,  and  was  therefore  insufficient  to  overcome  the  presumption  of 
innocence  attending  an  attorney  charged  with  unprofessional  conduct. 

Petition,  on  relation  of  W.  H.  Smead,  for  disbarment  of  H. 
H.  Parsons  and  S.  G.  Murray.    Dismissed. 

Mr,  C.  B.  Nolan,  for  Accuser. 

Mr,  John  B,  Clayherg,  Messrs.  Wallace  &  Donnelly,  Mr,  Ed- 
ward Horsky,  Messrs.  Joyce  dc  Mulroney,  Messrs.  HaU  cfe  Pat- 
terson, Mr.  W.  P,  Smith,  Mr,  Frank  H,  Woody,  Mr,  Charles  E, 
Avery,  Mr,  R,  Lee  McCulloch,  Mr.  John  N,  Booth,  and  Mr,  Wm. 
H,  Gallagher,  for  Accused. 

Mr.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

On  October  8,  1906,  W.  H.  Smead,  of  Missoula,  filed  in  this 
court  a  petition  for  the  disbarment  of  the  above-named  respond- 
ents, who  are  attorneys  at  law  practicing  in  this  state.  The 
petition  recites  that  the  accused  have  been  guilty  of  suborna- 
tion of  perjury,  attempted  subornation  of  perjury,  and  con- 
spiracy. The  substance  of  the  allegations  is  as  follows:  That 
on  or  about  the  first  day  of  May,  1905,  the  W.  H.  Smead  Com- 
pany, for  a  valuable  consideration,  purchased  of  one  Jeanette 
M.  Vandervoort  a  certain  promissory  note  for  $1,000,  secured 
by  a  mortgage  on  real  property  in  the  city  of  Missoula.  The 
note  and  mortgage  were  made  and  executed  by  one  Ada  H. 
Jones,  who  afterward  married  E.  H.  Pajnie.  That  there  was  no 
written  assignment  of  the  mortgage  securing  said  note,  and 
thereafter,  for  the  purpose  of  defrauding  the  Smead  Company, 
the  accused  attorneys  induced  Mrs.  Vandervoort,  who  at  that 
time  had  no  interest  in  either,  to  go  to  the  county  recorder's 
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office  and  release  the  mortgage;  that  thereupon  the  accused 
advised  Mrs.  Payne  to  transfer  said  property  to  one  J.  W, 
Kennedy,  a  pretended  innocent  purchaser,  which  she  did ;  that 
on  the  fourth  day  of  January,  1906,  the  Smead  Company  filed  a 
complaint  in  the  district  court  at  Missoula  for  the  purpose  of 
obtaining  a  decree  annulling  the  satisfaction  of  the  mortgage 
aforesaid;  whereupon  Mrs.  Payne,  by  the  advice  of  Parsons  and 
Murray,  filed  an  answer  to  the  complaint,  duly  verified  by  her, 
in  which  she  denied  all  of  the  allegations  therein,  including  the 
allegation  as  to  the  execution  and  delivery  of  the  $1,000  note 
and  mortgage,  which  denials  were  false,  to  the  knowledge  of 
the  accused;  that  thereafter  an  amended  complaint  was  filed 
in  said  cause,  to  which  J.  W.  Kennedy  was  made  a  party,  and 
the  accused  attorneys  caused  Kennedy  to  file  a  verified  answer,  • 
in  which  he  alleged  that  he  purchased  the  property  from  Mrs. 
Payne  for  a  valuable  consideration,  without  any  knowledge  or 
notice  of  the  mortgage,  and  in  good  faith;  that  thereafter 
the  Smead  Company  took  the  depositions  of  Ada  H.  Payne, 
E.  H.  Payne,  her  husband,  and  J.  W.  Kennedy,  before  a  notary 
public  in  the  city  of  Missoula,  which  depositions  were  duly 
taken,  and  the  witnesses  sworn  to  tell  the  truth,  the  whole 
truth,  and  nothing  but  the  truth,  and  the  said  Parsons  and 
Murray  thereupon  caused  the  said  witnesses  to  testify  willfully 
falsely  regarding  material  matters  at  issue  in  said  cause;  that 
thereafter  Parsons  and  Murray  induced  one  W.  A.  Dunn,  who 
had  some  knowledge  of  said  pretended  transfer,  to  leave  the 
state  of  Montana,  so  that  he  would  not  be  amenable  to  the  process 
of  the  court;  and  that  in  all  of  said  actions  the  said  H.  H. 
Parsons  and  S.  G.  Murray  were  acting  in  a  professional  capacity 
as  attorneys  at  law. 

After  issue  joined  this  court  made  an  order  appointing  Josiah 
Shull,  Esq.,  a. member  of  the  bar  residing  at  Missoula,  to  hear 
the  evidence  ^nd  report  the  same  to  the  court,  together  with 
findings  of  fact  thereon  and  conclusions  of  law.  On  the  ninth 
day  of  May,  1907,  Mr.  Shull  filed  his  report,  in  which  he  finds 
the  accused  not  guilty  of  the  charges  contained  in  said  petition 
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and  advises  dismissal  thereof.  Upon  the  filing  of  the  report 
the  attorneys  for  the  respondents  moved  for  its  ratification  and 
adoption,  to  which  counsel  for  W.  H.  Smead  has  objected,  and 
the  matter  was  argued  orally  before  the  court. 

In  the  disbarment  case  of  State  ex  rel.  Stapleton  v.  Wines  et 
al,  21  Mont.  464,  54  Pac.  562,  the  referee  reported  to  this  court 
recommending  a  dismissal  of  the  charges  preferred,  with  the  fol- 
lowing statement:  ''The  effect  of  the  disbarment  of  attorneys 
practically  means  their  complete  ruin,  and,  before  they  should 
be  disbarred,  the  evidence  to  sustain  the  charges  should  be  of 
such  a  character  that  it  satisfies  the  court  to  a  reasonable  cer- 
tainty that  the  charges  are  true.''  The  court  approved  the  sen- 
timents expressed  by  the  referee,  with  the  added  statement: 
'*We  feel  no  other  disposition  than  to  adopt  the  findings  and 
recommendations  of  the  referee. " 

In  this  matter  we  have  laboriously  gone  through  the  eight  hun- 
dred and  eighty-three  typewritten  pages  of  testimony,  because 
we  have  felt  it  our  duty  to  give  the  case  a  thorough  examination. 
The  principal  witness  for  the  relator  was  a  so-called  detective, 
who  went  into  Parsons'  law  oflSce,  in  the  guise  of  a  student, 
for  the  confessed  purpose  of  spying  upon  his  movements  and 
becoming  acquainted  with  his  affairs.  The  acts  of  this  witness, 
as  narrated  by  himself,  are  so  devoid  of  decency,  so  utterly  re- 
pugnant to  all  notions  of  how  an  honorable  man  should  conduct 
himself;  his  confessions  and  admissions  while  on  the  witness- 
stand  disclosed  a  conspiracy  to  get  these  attorneys  disbarred,  so 
premeditated  and  definite  in  its  scope  and  purpose,  that  we 
have  entirely  discarded  his  testimony. 

There  is  but  one  allegation  of  the  petition  that  is  substantiated, 
and  that  is  that  some  person  or  persons  attempted  to  defraud 
the  W.  H.  Smead  Company  of  its  money  by  inducing  Mrs. 
Vandervoort  to  compel  the  mortgage  of  record.  There  is  no 
evidence  whatsoever  that  the  accused  had  any  knowledge  of  the 
transaction  until  after  this  act  was  done.  Thereafter  they  ap- 
peared as  counsel  for  the  Paynes  and  Kennedy,  but  there  is  no 
proof  that  any  guilty  knowledge  these  persons  may  have  had 
Mont.,  Vol.  35—31 
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was  ever  communicated  to  their  attornej^.  They  are  presumed 
to  be  innocent  of  the  charges  preferred,  and  presumed  to  have 
properly  performed  their  duties  as  of&cers  of  the  court  in  ac- 
cordance with  their  oaths. 

Eliminating  from  the  record  the  testimony  of  the  witness 
we  have  referred  to,  there  is  nothing  to  show  professional  mis- 
conduct on  the  part  of  the  accused,  and  we  therefore  adopt  the 
report  of  the  referee.  He  saw  the  witnesses  and  was  enabled 
to  judge  from  their  appearance  and  demeanor  what  credit  should 
be  given  to  their  testimony. 

The  proceedings  are  dismissed. 

Dismissed. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 


^     ia  STATE,  Respondent,  v.  O'BRIEN,  Appellant. 

86       40l| 

(No.  2,400.) 

(Submitted  May  20,  1907.     Decided  June  17,  1907.) 

[90  Pac.  514.] 

Criminal  Law — Local  Option — Appeal — Justices  of  the  Peace — 
Jurisdiction — Pleadings — Complaint — Special  Counsel — Evi- 
dence— Elections — Witnesses — Informers — Variance — Instruct 
tions — New  Trial — Newly  Discovered  Evidence — Miscanduct 
of  Jury. 

Appeal — Justices'  Courts — Kecord — Correction — Power  of  District  Court. 

1.  The  district  court  properly  refused  to  correct  the  transcript  of 
a  justice  of  the  peace,  brought  to  it  on  appeal;  if  it  did  not  speak 
according  to  the  facts,  the  court  should,  upon  a  proper  showing, 
direct  the  justice  to  make  the  correction. 

Justices'  Court — Appeal — Waiver  of  Irregularities. 

2.  Since  the  district  court  does  not,  on  appeal  from  a  justice's 
court,  sit  as  a  court  of  review,  but  tries  the  case  de  novo,  any  irreg- 
ularities attending  the  rendition  of  the  judgment  in  a  case  in  which 
the  justice  had  jurisdiction  of  the  offense  charged  and  of  the  defend- 
ant are  waived  by  taking  the  appeal. 
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Violation  of  Local  Option  Law — Complaint — Sufficiency. 

3.  A  complaint  charging  one  under  the  local  option  law  (Chapter 
X,  Title  VII,  Part  III,  of  the  Political  Code)  with  having  willfully  and 
unlawfully  sold  spirituous  and  intoxicating  liquor  to  a  person  named, 
contrary  to  the  provisions  of  the  above  law,  ''said  law  having  be- 
come operative  in  said  county  on  January  7,  1904,  by  reason  of  an 
election  previously  held  therein  as  provided  in  said  Chapter,"  etc., 
was  sufficient  to  meet  all  the  requirements  of  sections  1841  and  2680 
of  the  Penal  Code,  and  a  demurrer  interposed  on  the  ground  that  the 
complaint  did  not  allege  that  all  the  steps  necessary  to  make  the  stat- 
ute operative  were  taken,  was  properly  overruled. 

Justices  of  the  Peace — Jurisdiction — Townships. 

4.  Under  section  68  of  the  Code  of  Gi^fil  Procedure,  a  justice  o'f  the 
peace  elected  in  one  township  had  jurisdiction  of  an  offense  against 
the  local  option  law  committed  in  another  township,  in  the  same  county. 

Same — ^Jurisdiction — Constitution. 

5.  Held,  that  the  word  "district,"  in  section  16,  Article  III  of  the 
Constitution,  which  declares  that  in  criminal  prosecutions  the  accusod 
shall  be  tried  by  a  jury  from  the  "county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed,"  is  not  Bynon3rmou8  with 
the  term  "township,"  but  means  the  precise  portion  of  the  territory  or 
political  division  of  the  state  over  which  a  court  may  ezereise  power 
in  criminal  matters. 

Trial — Special  Counsel  for  Prosecution — Power  of  IMstrict  Courts. 

6.  Where  nothing  appeared  to  show  misconduct  on  the  part  of  spe- 
cial counsel  appointed  by  the  district  judge,  on  his  own  motion,  to 
assist  the  county  attorney  in  the  prosecution  of  one  charged  with  vio- 
lating the  local  option  law,  and  in  the  absence  of  an  objection  by  the 
prosecuting  officer,  there  was  no  error  in  the  order  of  appointment. 

Speeial  Counsel — ^Power  of  County  Commissioners. 

7.  Quaere:  Has  a  board  of  county  commissioners  power  to  employ 
special  counsel  in  criminal  cases  at  the  expense  of  the  county  f 

Same — ^District  Courts — Discretion. 

8.  Obiter:  When  the  interests  of  the  state  demand  that  the  county 
attorney  have  assistance  in  the  prosecution  of  crime,  it  is  within  the 
discretion  of  the  court  not  only  to  appoint  speeial  counsel,  bat  to  per- 
mit counsel  employed  by  private  parties,  or  even  volunteers,  to  appear 
for  that  purpose. 

Local  Option  Law — Evidence  of  Other  Violations  than  One  Charged. 

9.  While,  under  the  general  rule,  it  is  not  competent  to  introduce 
evidence  of  other  crimes  than  the  one  charged  against  defendant,  yet, 
where,  in  a  case  involving  a  violation  of  the  local  option  law,  sales  of 
intoxicating  liquor  were  shown  to  have  been  made  to  the  companion  of 
the  prosecuting  witness,  as  well  as  to  the  latter,  both  of  which  sales  con- 
stituted virtually  the  same  transaction,  the  one  immediately  following 
the  other,  there  was  no  error  in  admitting  evidence,  tending  to  show  who 
made  the  first  purchase,  especially  where  the  court,  on  the  submission 
of  the  case  to  the  jury,  gave  an  instruction  that  defendant  was  not 
on  trial  for  selling  liquor  to  the  public,  but  only  for  the  sale  to  the 
prosecuting  witness  and  none  other,  and  where  evidence  of  other 
sales  had  been  permitted  by  defendant  to  be  introduced,  without 
objection. 

Same — Proof  of  Adoption — ^Documentary  Evidence — Certified  Copies. 

10.  Under  section  3206,  Code  of  Civil  Procedure,  certified  copies  of 
the  records  of  the  county  commissioners  showing  the  result  of  an  elec- 
tion on  the  question  of  local  option,  together  with  a  certified  copy  of 
the  affidavit  of  the  publisher  of  the  newspaper  giving  notice  of  the 
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election,  made  by  the  county  clerk,  tbe  legal  custodian  of  the  orig- 
inals, were  properly  admitted    in  evidence. 

Same — Regularity  of  Election — Proof — Judicial  Notice. 

11.  Although  courts  may  not  take  judicial  notice  of  the  fact  that  a 
special  election  has  been  held  in  a  county  on  the  question  whether  or 
not  local  option  shall  obtain,  it  is  not  incumbent  upon  the  state  to 
go  further  than  to  show  that  an  election  had  been  held  and  notice 
thereof  given,  and  it  need  not  show  that  such  election  was  in  all  re- 
spects regular. 

Same — Regularity  of  Election — Evidence. 

12.  A  defendant,  charged  with  violating  the  local  option  law,  can- 
not introduce  evidence  impeaching  the  regularity  of  the  election  in 
pursuance  of  which  the  law  became  operative,  since  to  permit  such  a 
course  would  bring  about  a  collateral  attack  upon  the  proceedings  of 
another  tribunal — the  board  of  county  commissioners — clothed  by  law 
with  the  duty  to  hold  the  election  and  declare  the  result,  and,  further, 
in  view  of  section  3188  of  the  Political  Code,  specifically  providing  for 
a  contest  of  such  an  election. 

Same — Adoption — Evidence — Instructions. 

13.  On  a  trial  for  the  violation  of  a  local  option  law,  it  was  the  duty 
of  the  court  to  ascertain  whether  the  law  had  become  operative;  the 
evidence  on  the  question  was  properly  addressed  to  it,  and  not  to  the 
jury;  and,  having  found  that  the  election  had  been  held  and  carried 
and  notice  of  the  result  given,  it  correctly  told  the  jury  in  an  instruc- 
tion that  the  law  was  operative  in  the  county. 

Same — Election — Publication  of  Result — Evidence. 

14.  The  question  of  the  legal  publication  of  the  result  of  a  special 
election  on  local  option,  while  open  to  inquiry  on  a  trial  for  a  viola- 
tion of  the  law  after  put  in  force,  must  be  determined  by  the  court 
and  not  by  the  jury. 

Same — Evidence  of  Sales — Question  for  Jury. 

15.  Defendant's  motion  for  direction  of  a  verdict  in  his  favor  at  the 
close  of  the  state's  case  was  properly  denied,  where  the  evidence 
showed,  prima  facie,  a  sale  of  intoxicating  liquor  in  violation  of  tbe 
local  option  law.  The  question  of  defendant's  guilt  or  innocence  was 
one  for  the  jury. 

Same — Witnesses — Informers — Competency. 

16.  The  mere  fact  that  the  county  attorney  furnished  the  money  to 
a  spotter,  a  detective  or  hired  informer,  with  which  to  purchase  intox- 
icating liquor,  contrary  to  the  provisions  of  the  local  option  law,  does 
not  render  the  evidence  thus  furnished  incompetent,  nor  is  it  a  defense 
to  a  prosecution  of  this  kind. 

Same — Complaint — Evidence — Variance. 

17.  The  term  ** directly,"  as  used  in  the  Act  prohibiting  the  sale  of 
intoxicating  liquor,  directly  or  indirectly,  means  an  exchange  for  money, 
as  distinguished  from  a  sale  by  a  device  resorted  to  for  the  purpose 
of  evading  the  law;  therefore,  there  was  no  variance  between  a  com- 
plaint charging  that  the  sale  of  liquor  -w&s  made  ''directly/'  and 
proof  showing  it  had  been  made  by  a  barkeeper  instead  of  the  defend- 
ant himself. 

Same — Evidence — ^Regularity  of  Election. 

18.  Since  the  regularity  of  a  special  election  held  for  local  option 
purposes  could  not  be  inquired  into  in  a  prosecution  for  the  violatiou 
of  the  law  after  it  had  been  declared  to  be  in  force,  an  offer  to 
prove  that  notice  of  the  election  had  not  been  published  for  the  time 
required  by  the  statute,  was  properly  refused. 
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Same — Adoption— Election — Publication     of     Result — Evidence— Offer     of 
Proof. 

19.  Even  assuming  that  publication  of  notice  of  an  election  on  the 
question  of  local  option  had  been  ordered  by  the  county  commission- 
ers in  more  than  one  paper,  and  the  result  had  been  published  in  only 
one  of  them,  this  was  sufficient  to  give  notice  to  the  public,  the  pre- 
sumption being,  in  the  absence  of  a  specific  showing  to  the  contrary,  that 
the  notice  of  election  was  ordered  published  in  the  paper  in  which 
the  result  appeared;  hence  proof  offered  to  show  that  the  result  had 
not  been  published  in  all  the  papers  which  contained  the  notice  of 
election,  was  properly  excluded,  the  offer  not  having  been  confined  to 
proof  of  the  fact  that  publication  of  the  result  had  not  been  made  in 
any  of  them. 

Trial — Instructions — Request — Refusal. 

20.  Where  the  court,  in  instructions  given,  has  substantially  covered 
the  matters  embraced  in  those  claimed  to  have  been  erroneously  re- 
fused, appellant  may  not  complain. 

New  Trial — Newly  Discovered  Evidence. 

21.  A  new  trial,  asked  for  on  the  ground  of  newly  discovered  evi- 
dence, was  correctly  refused  where  the  afQdavits,  filed  in  support  of 
the  motion,  tendered  evidence  cumulative  in  character  and  wholly 
failed  to  show  diligence  on  the  part  of  appellant  to  secure  the  evidence 
prior  to  trial. 

Same — Misconduct  of  Jurors. 

22.  Affidavits  of  jurors,  filed  by  appellant  in  an  effort  to  secure  a 
new  trial,  on  the  ground  of  misconduct  on  the  part  of  the  jury,  which 
did  not  tend  to  show  that  the  verdict  was  reached  by  a  resort  to  chance, 
or  any  other  means  than  by  a  compromise  of  the  differences  of  the 
jurors  by  mutual  concessions,  were  properly  rejected,  since  a  juror 
may  not  in  any  case  impeach  his  own  verdict,  except  when  reached  by 
lot  or  similar  means. 

Appeal  from  District  Court,  Ravalli  Cminty;  F.  C.  Webster, 
Judge. 

W.  P.  O'Brien  was  convicted  of  violating  the  local  option  law, 
and  he  appeals  from  the  judgment  of  conviction  and  from  an  or- 
der denying  him  a  new  trial.    Affirmed. 

Mr.  H,  L.  Myers,  Mr.  W.  P.  Baker,  Mr.  B.  Lee  McCullough, 
and  Mr.  Oeorge  T.  Baggs,  for  Appellant. 

The  allegation  that  the  local  option  law  had  become  operative 
by  reason  of  an  election  is  purely  a  conclusion  of  law.  The 
facts  going  to  constitute  such  election  and  the  facts  necessary 
to  put  such  law  into  operation  should  have  been  pleaded.  {Com- 
monwealth  v.  Shelton,  99  Ky.  120,  35  S.  W.  128;  Common' 
wealih  v.  McCarty,  25  Ky.  Law  Rep.  585,  76  S.  W.  173;   Com- 
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won  wealth  v.  Cope,  107  Ky.  173,  53  S.  W.  272;  Commonwealth 
V.  Pippin,  19  Ky.  Law  Rep.  270,  40  S.  W.  252;  Commonwealth 
V.  Grc€7i,  98  Ky.  21,  32  S.  W.  169;  Commonwealth  v.  Throck- 
morton, 17  Ky.  Law  Rep.  550,  1124,  32  S.  W.  130;  Common- 
wealth V.  Boyd,  17  Ky.  Law  Rep.  538,  32  S.  W.  132;  Common- 
wealth  V.  Eowe,  17  Ky.  Law  Rep.  551,  32  S.  W.  133 ;  Cook  v. 
State,  25  Pla.  698,  6  South.  451;  Stewart  v.  State,  35  Tex, 
Cr.  Rep.  391,  33  S.  W.  1081;  Hall  v.  State,  37  Tex.  Cr.  Rep. 
219,  39  S.  W.  117.)  The  adoption  of  a  local  law  is  not  judi- 
cially noticed  by  the  courts.  {Commonwealth  v.  Shelton,  99  Ky. 
120,  35  S.  W.  128 ;  Stewart  v.  State,  35  Tex.  Cr."  Rep.  391,  33  S. 
W.  1081;  Donaldson  v.  State,  15  Tex.  App.  25;  Temple  v.  State, 
15  Tex.  App.  304,  49  Am.  Rep.  200;  Alford  v.  State,  37  Tex.  Cr. 
Rep.  387,  35  S.  W.  657;  Williams  v.  State,  38  Tex.  Cr.  Rep.  377, 
43  S.  W.  115;  Morris  v.  Fraker,  5  Colo.  425;  Mcintosh  v.  City 
of  Pueblo,  9  Colo.  App.  460,  48  Pac.  969.) 

The  word  ** district,"  as  constitutionally  used,  means  the  same 
to  a  justice  court  as  '* county"  means  to  a  district  court  and  a 
defendant  charged  with  a  misdemeanor  on  trial  in  a  justice 
court  is  entitled  to  be  tried  in  the  "district" — ^i.  e.,  township — 
in  which  the  offense  is.  alleged  to  have  been  committed,  subject  to 
a  change  of  venue.  (Pen.  Code,  sec.  1355 ;  Code  Civ.  Proc,  sec. 
291 ;  Olive  V.  State,  11  Neb.  1,  7  N.  W.  444 ;  State  v.  Krinklaw,  40 
Neb.  759,  59  N.  W.  370;  McCauley  v.  Fulton,  44  Cal.  355;  State 
V.  Bunker,  38  Kan.  737,  17  Pac.  651;  Tincknor  v.  McClelland, 
84  111.  471;  Chicago  etc.  By.  Co,  v.  Oconto,  50  Wis.  189,  6  N.  W. 
607,  36  Am.  Rep.  840;  Keely  v.  Sanders,  99  U.  S.  441,  25  L.  Ed. 
327;  Minn.  Gen.  Stats.  1894,  sec.  1511;  N.  Dak.  Rev.  Codes, 
1899,  sec.  1176;  Tex.  Rev.  Stats.,  1895,  Art.  5064.) 

Some  authorities  hold  that,  where  a  ** system"  is  followed  in 
local  option  violations  to  evade  the  law,  other  sales  may  be 
shown  to  prove  the  * 'system."  {Myers  v.  State,  37  Tex.  Cr. 
Rep.  331,  39  S.  W.  938.)  Proof  of  other  like  offenses  may  be 
made  to  prove  intent  and  to  negative  mistake  or  accident. 
{State  v.  Newman  (Mont.),  87  Pac.  462.)  But  there  was  no 
''system"  claimed  here.    It    was  claimed  that  all  sales  wer» 
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plain,  straight  sales  and  violations  of  law  without  any  sys- 
tematic evasion  or  attempt  at  circumvention  of  the  law. 
Neither  was  there  any  claim  by  defendant  of  mistake  or  ac- 
cident. Hence,  there  was  neither  cause  nor  excuse  for  testi- 
mony concerning  other  sales.  Such  testimony  was  incompetent 
and  inadmissible,  and  prejudice  will  be  presumed.  (State 
V.  Nield,  4  Kan.  App.  626,  45  Pac.  623 ;  Commonwealth  v.  Giles, 
1  Gray  (Mass.),  466;  King  v.  State,  66  Miss.  502,  6  South.  188; 
Stone  V.  State,  7  South.  500 ;  Bailey  v.  State,  67  Miss.  333, 7  South. 
348;  Naul  v.  McCdmb  City,  70  Miss.  699,  12  South.  903; 
Ware  v.  State,  71  Miss.  204,  13  South.  936;  State  v.  Fier- 
line,  19  Mo.  380;  Grimes  v.  State,  44  Tex.  Cr.  Rep.  542, 
72  S.  W.  862;  Walker  v.  State,  44  Tex.  Cr.  Rep.  546,  72  S.  W. 
861;  WUson  V.  State,  136  Ala.  114,  33  South.  831;  People  v. 
Andrus,  74  App.  Div.  542,  77  N.  Y.  Supp.  780.) 

In  order  to  prove  a  local  option  election,  all  of  the  requisite 
steps  leading  up  to  such  election  must  be  shown  to  have  been 
taken  and  to  have  been  in  conformity  with  law.  An  election 
of  this  kind  held  without  any  order  therefor  by  the  board  of 
county  commissioners,  would  have  been  void  and  of  no  effect. 
At  least,  the  order  for  the  election  must  have  been  shown. 
(Toole  V.  State,  88  Ala.  158,  7  South.  42;  Cooky.  State,  25  Fla. 
698,  6  South.  451 ;  Commonwealth  v.  McCarty,  25  Ky.  Law  Rep. 
585,  76  S.  W.  173 ;  Boone  v.  State,  10  Tex.  App.  418,  38  Am.  Rep. 
641 ;  Pratker  v.  State,  12  Tex.  App.  401 ;  Akin  v.  State,  14  Tex. 
App.  142;  McMillan  v.  State,  18  Tex.  App.  375;  Ex  parte 
Kramer,  19  Tex.  App.  123;  Steele  v.  State,  19  Tex.  App.  425; 
Smith  V.  State,  19  Tex.  App.  444;  Carnes  v.  State,  23  Tex.  Cr. 
Rep.  449,  5  S.  W.  133 ;  Morton  v.  State^  37  Tex.  Cr.  Rep.  131,  38 
S.  W.  1019.) 

A  public  prosecutor  cannot  inveigle  a  party  into  violating  the 
law  or  deliberately  plan  and  procure  a  violation  of  law  for  the 
purpose  of  convicting  the  offender  thereof,  and  convictions  can- 
not be  had  and  will  not  be  allowed  upon  such  evidence  or  un- 
der such  circumstances.  (Walton  v.  City,  14  Colo.  352,  59  Pac. 
840;  Ford  v.  City,  10  Colo.  App.  500,  51  Pac.  1015;  People  v. 
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Broisted,  13  Colo.  App.  532,  58  Pac.  796 ;  Wilcox  v.  People,  17 
Colo.  App.  109,  67  Pac.  343;  Steele  v.  State,  19  Tex.  App.  425.) 

There  is  no  claim  that  appellant,  personally,  directly  sold 
any  liquor.  It  is  only  claimed  that  his  bar-tender  did.  That 
might  be  a  direct  sale  by  the  latter,  but  it  could  only  be  an  in- 
direct sale  by  appellant.  The  prosecutor,  having  elected  to 
charge  a  direct  sale,  must  stand  on  it.  Therefore,  there  was  a 
fatal  variance  of  the  proof  from  the  charge.  {Gaiocchio  v. 
State,  9  Tex.  App.  387 ;  State  v.  Conley,  22  R.  I.  397, 48  Atl.  200; 
Town  of  Decatur  v.  Lande,  93  Ala.  84,  9  South.  382 ;  Hvmpeler 
V.  People,  92  111.  400.)  *' Directly''  means  without  the  inter- 
vention of  any  other  thing,  person  or  agency.  (Nelson  v.  John- 
son, 38  Minn.  255,  36  N.  W.  868;  Stillwater  Township  v.  Green 
Township,  9  N.  J.  L.  59;  Lyons  v.  United  States,  26  Ct.  of  CI. 
31.) 

In  prosecutions  for  illegal  voting  at  elections,  for  nonresi- 
dence,  nonage,  lack  of  registration  or  other  qualification,  or 
upon  any  other  ground,  the  defendant  may  always  prove  as  a 
defense  that  the  election  was  not  a  legal  election,  and,  if  shown, 
it  is  a  complete  defense,  for  an  election  that  is  not  a  legal  elec- 
tion is  no  election.  {Ex  parte  Rodriguez,  39  Tex.  705;  State 
V.  WiUiams,  25  Me.  561.)  So,  a  liquor  dealer,  charged  with  un- 
lawfully keeping  open  his  saloon  on  an  election  day,  may  show 
in  defense  that  it  was  not  a  legal  or  a  properly  ordered  election. 
(Neimayin  v.  State  (Tex.  Cr.  Rep.),  74  S.  W.  558.)  Ap- 
pellant  is  charged  with  violating  the  result  of  an  election,  and 
should  likewise  be  allowed  to  show  that  the  election  was  of  no 
validity,  and  that  no  one  is  bound  by  it.  (In  re  Wooldridge, 
30  Mo.  App.  612;  Ex  parte  Subleit,  23  Tex.  Cr.  Rep.  309, 
4  S.  W.  894;  Ex  parte  Tummins,  32  Tex.  Cr.  Rep.  117,  22  S. 
W.  409 ;  Ex  parte  Smith,  34  Tex.  Cr.  Rep.  284,  30  S.  W.  223 ; 
State  V.  Kaufman,  45  Mo.  App.  656;  State  v.  Kampman,  75 
Mo.  App.  188;  State  v.  Searcy,  111  Mo.  236,  20  S.  W.  186; 
Young  v.  Commonwealth,  77  Ky.  161;  Cress  v.  Commonwealth, 
18  Ky.  Law  Rep.  633,  37  S.  W.  493;  Blackwell  v.  Common- 
wealth,  21  Ky.  Law  Rep.  1240,  54  S.  W.  843;  McCarty  v.  Com- 
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monwealtk,  25  Ky.  Law  Rep.  585,  76  S.  W.  173 ;  Cook  v.  State, 
25  Fla.  698,  6  South.  451 ;  Frickie  v.  State,  39  Tex.  Cr.  254,  45 
S.  W.  810.) 

The  conviction  in  this  case  was  secured  wholly  upon  the 
testimony  of  two  hired  "spotters,"  and  it  is  held  that  the 
courts  should  not  let  such  convictions  stand.  *  (Ford  v.  City,  10 
Colo.  App.  500,  51  Pac.  1015 ;  People  v.  Braisted,  13  Colo.  App. 
532,  58  Pac.  796;  Walton  v.  City,  14  Colo.  App.  352,  59  Pac. 
840;  Wilcox  V.  People,  17  Colo.  App.  109,  67  Pac.  343;  Steele 
v.  State,  19  Tex.  Cr.  Rep.  425.) 

Mr.  Albert  J.  Galen,  Attorney  General,  and  Mr.  Dan  Yan- 
cey, Assistant  Attorney  General,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion 
of  the  court. 

This  cause  originated  in  a  justice's  court  in  Ravalli  county, 
by  the  filing  therein  by  one  J.  H.  Croughan  on  May  27,  1905, 
of  a  complaint  charging  the  defendant  with  the  sale  of  spirit- 
uous and  intoxicating  liquor  on  May  20,  1905,  in  violation  of 
Chapter  X,  Title  VII,  Part  III,  of  the  Political  Code,  known 
as  the  ** local  option  law.'*  The  charging  part  of  the  com- 
plaint is  that  the  defendant  "did  then  and  there  willfully  and 
unlawfully  directly  sell  and  vend  to  said  J.  H.  Croughan 
spirituous  and  intoxicating  liquor,  contrary  to  the  provisions  of 
Chapter  X,  Title  VII,  Part  III,  of  the  Political  Code  of  the 
state  of  Montana,  said  law  having  become  operative  in  said  Ra- 
valli county  on  January  7,  1904,  by  reason  of  an  election  pre- 
viously held  therein  as  provided  in  said  chapter  and  the  elec- 
tion laws  of  the  state  of  Montana,"  etc. 

The  defendant's  demurrer  to  the  complaint,  on  the  ground 
among  others  that  the  facts  do  not  constitute  a  public  offense, 
having  been  overruled,  he  moved  for  a  dismissal  of  the  case,  on 
the*ground  that  the  justice  was  without  jurisdiction  to  try  him, 
for  that  the  offense,  if  committed  at  all,  was  committed  in 
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Ward  township,  and  he  was  entitled  to  a  trial  by  jury  from 
that  township,  whereas  the  jurisdiction  of  the  justice  was  con- 
fined to  cases  arising  in  Stevens  township,  wherein  he  (the  jus- 
tice) resided.  The  motion  was  supported  by  affidavits  showing 
that  the  defendant  resided  and  wad  engaged  in  business  in 
Ward  township.  This  motion  was  denied.  Thereupon  a  change 
of  venue  was,  upon  motion  of  the  defendant,  granted,  and  the 
cause  transferred  to  Corvallis  township.  A  trial  by  jury  hav- 
ing been  waived,  the  defendant  was  found  guilty  and  sentenced 
to  pay  a  fine.  An  appeal  was  then  taken  to  the  district  court. 
The  questions  presented  by  the  demurrer  and  motion  were  sub- 
mitted to  that  court  and  again  overruled.  Thereupon  the  de- 
fendant moved  the  court  to  correct  the  transcript  of  the  jus- 
tice's docket,  filed  with  the  record,  so  as  to  make  it  recite  the 
proceedings  of  the  justice  in  accordance  with  the  facts;  the 
motion  being  supported  by  afSdavits  alleging  that,  upon  finding 
the  defendant  guilty,  the  justice  proceeded  at  once  to  pronounce 
judgment  without  fixing  a  time  for  that  purpose,  as  provided 
by  statute,  which  fact  the  transcript  did  not  show.  At  the  same 
time  a  motion  was  submitted  asking  that  the  cause  be  dismissed, 
on  the  ground  that  the  justice  did  not  in  fact  pursue  the  stat- 
ute in  fixing  a  time  for  the  rendition  of  the  judgment,  and  that, 
having  for  this  reason  lost  jurisdiction  of  the  case,  the  district 
court  had  no  jurisdiction  other  than  to  dismiss  it.  These  mo- 
tions were  denied.  A  trial  then  had  resulted  in  a  verdict  of 
guilty.  The  defendant  has  appealed  from  the  judgment  im- 
posing a  fine,   and  from  an  order  denying  him  a  new  trial. 

In  addition  to  the  questions  presented  by  the  demurrer  and 
the  various  motions  referred  to,  all  of  which  are  submitted  to 
this  court  for  decision,  the  defendant  has  assigned  many  errors 
on  the  admission  and  exclusion  of  evidence  and  upon  instruc- 
tions given  by  the  court,  as  well  as  those  requested  by  the  de- 
fendant and  refused.  It  is  also  insisted  that  the  court  com* 
mitted  prejudicial  error  in  permitting  R.  A.  O'Hara,  Esq.,  to 
be  entered  as  associate  counsel  for  the  state  and  assist  in  the 
trial. 
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1.  It  is  contended,  first,  that  the  court  erred  in  refusing  to 
correct  the  transcript  of  the  justice  so  as  to  make  it  speak  the 
facts  touching  the  rendition  of  the  judgment.  It  is  said  that, 
if  the  correction  had  been  made,  it  would  have  appeared  that  the 
justice,  disregarding  the  mandate  of  the  statute  (Pen.  Code, 
sec.  2710)  that  he  must  appoint  a  time,  not  more  than  two  days 
nor  less  than  six  hours  after  a  plea  or  verdict  of  guilty,  for  the 
rendering  of  judgment,  rendered  judgment  inmiediately ;  that 
the  result  was  that  no  judgment  was  in  fact  rendered ;  that  there 
was  therefore  no  judgment  to  appeal  from;  and  hence  that  the 
complaint  should  have  been  dismissed. 

We  do  not  think  it  was  within  the  power  of  the  court  to  add 
anything  to  the  docket  of  the  justice.  If  in  any  case  the 
transcript  does  not  speak  according  to  the  facts,  and  it  becomes 
necessary  to  have  it  amended,  the  court  should  upon  a  proper 
showing  direct  the  justice  to  make  the  correction.  The  district 
court  does  not,  on  appeal  from  a  justice's  court,  sit  as  a  court 
of  review,  but  tries  the  cause  de  novo.  (Code  Civ.  Proc,  sec. 
1761;  Pen.  Code,  sec.  2717;  Missoula  El,  Light  Co.  v.  Morgan,  13 
^lont.  394,  34  Pac.  488.)  After  the  cause  reaches  that  court,  the 
trial  and  other  proceedings  are  the  same  as  in  causes  originating 
there,  its  jurisdiction  depending  upon  the  fact  of  jurisdiction 
by  the  justice's  court  of  the  subject  matter  and  of  the  parties. 
That  the  justice  had  jurisdiction  of  the  offense  charged  here  is 
clear  (Code  Civ.  Proc,  sec.  68) ;  that  it  had  jurisdiction  of 
the  defendant  is  also  clear,  because  the  record  discloses  his  plea 
of  not  guilty  and  his  presence  at  trial  and  judgment.  The  de- 
fendant, having  by  his  appeal  asked  for  a  trial  de  novo,  cannot 
be  heard  to  insist  that  the  district  court  should  confine  its  action 
thereon  to  a  review  of  errors  and  irregularities  in  the  proceed- 
ings of  the  justice,  and  determine  the  case  accordingly.  By 
taking  the  appeal,  the  irregularities  attending  the  rendition  of 
judgment  were  waived.     The  motion  was  properly  denied. 

2.  It  is  argued  that  the  demurrer  should  have  been  sustained, 
because  the  complaint  is  insufiScient  to  state  an  offense,  in  that 
it  does  not  allege  that  all  the  steps  necessary  to  make  the  statute 
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operative  were  taken  by  the  authorities  of  Ravalli  county  upon 
the  initiative  of  the  electors,  as  required  by  the  provisions  of  the 
statute. 

The  statute  provides  that  upon  the  presentation  of  a  petition, 
signed  by  one-third  of  the  qualified  electors  of  the  county,  the 
board  of  commissioners  must  call  an  election  to  be  held  witiiin 
forty  days  from  the  reception  of  the  petition  to  determine 
whether  or  not  spirituous  or  malt  liquors,  wine  or  cider,  or  any  in- 
toxicating liquor  or  drinks  may  be  sold  within  the  county.  (Pol. 
Code,  sec.  3180.)  If  it  is  ascertained  that  the  petition  is  suffi- 
cient, notice  must  be  given  by  publication  for  four  successive 
weeks  in  such  newspapers  of  the  county  as  the  board  may  di- 
rect. (Sec.  3181.)  Then  follow  provisions  prescribing  the 
form  of  the  ballot,  and  directing  the  establishment  of  polling 
places,  the  canvass  of  the  returns,  and  the  publication  of  the  re- 
sult, after  the  record  is  made  up  by  the  board.  The  election  is 
held  under  the  general  election  laws,  but  special  registration  is 
not  required.  (Sees.  3182,  3183.)  The  result  must  be  pub- 
lished for  four  successive  weeks  in  the  paper  in  which  the  no- 
tice of  election  was  given.  The  statute  becomes  operative  at  the 
expiration  of  the  time  of  publication.  (Sec.  3184.)  From  that 
time  sales  are  prohibited,  and  violations  of  the  Act  are  pun- 
ished as  misdemeanors.  (Sees.  3186,  3187.)  Section  3188  pro- 
vides: *'Any  election  held  under  the  provisions  of  this  chapter 
may  be  contested  in  the  same  manner  as  prescribed  in  Title  III, 
Part  III,  of  the  Code  of  Civil  Procedure." 

Many  of  the  states  have  enacted  such  statutes,  and,  while 
they  differ  as  to  the  mode  of  the  election  and  the  method  by 
which  notice  of  the  result  is  given,  their  provisions  are  substan- 
tially the  same  as  those  of  our  statute.  The  operation  of  such  a 
law  being  made  effective,  not  by  its  own  terms  upon  the  approval 
of  the  governor,  but  by  the  observance  of  certain  conditions 
precedent  by  the  people  and  officials  of  any  county,  all  these 
conditions  precedent  must  be  fulfilled. 

The  courts  of  the  different  states  differ  widely,  however,  upon 
the  question  whether  in  charging  a  violation  of  the  statute  it  is 
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incumbent  upon  the  state  to  allege  in  detail  the  observance  of 
these  conditions.  In  Kentucky  and  Texas  this  is  the  rule. 
(Commonwealth  v.  Throckmorton,  17  Ky.  Law  Rep.  550,  1124, 
32  S.  W.  130;  Commonwealth  v.  Cope,  107  Ky.  173,  53  S.  W. 
272;  Commonwealth  v.  McCarty,  25  Ky.  Law  Rep.  585,  76  S.  W. 
173 ;  Stewart  v.  State,  35  Tex.  Cr.  Rep,  391,  33  S.  W.  1081 ;  Hall 
V.  State,  37  Tex.  Cr.  Rep.  219,  39  S.  W.  117.)  In  Maryland, 
Michigan,  Missouri,  Georgia,  Pennsylvania,  and  Virginia  the 
rule  is  otherwise.  (People  v.  Adams,  95  Mich.  541,  55  N.  W. 
461 ;  People  v..  Whitney,  105  Mich.  622,  63  N.  W.  765 ;  Crouse  v. 
State,  57  Md.  327;  Slymer  v.  People,  62  Md.  237;  Mackin  v. 
State,  62  Md.  244;  Combs  v.  State,  81  Ga.  780,  8  S.  E.  318; 
Ranch  v.  Commonwealth,  78  Pa.  St.  490;  State  v.  Searcy,  39 
Mo.  App.  393;  s.  c.  111  Mo.  236,  20  S.  W.  186;  Thomas  v.  Comr 
monwealth,  90  Va.  92,  17  S.  E.  788.) 

In  Maryland,  Virginia  and  Georgia  an  indictment  in  the 
ordinary  form,  concluding,  "contrary'  to  the  form  of  the  stat- 
ute," etc.,  is  deemed  sufficient.  The  courts  of  these  states  pro- 
ceed upon  the  theory  that  the  fact  that  an  election  has  been  had 
making  the  law  operative  in  the  particular  county,  and  the 
regularity  of  the  proceedings  in  connection  with  it,  including 
the  proclamation  of  the  result,  are  matters  to  be  determined 
by  the  court,  and  issues  upon  them  may  not  properly  be  sub- 
mitted to  the  jury.  In  Combs  v.  State,  supra,  the  court 
took  judicial  notice  of  the  fact  that  the  law  had  become  opera- 
tive. The  supreme  court  held  this  to  be  proper,  and  hence  that 
an  instruction  to  the  jury  that  the  law  was  operative  in  the 
county  where  the  sale  was  made  was  correct.  The  same  rule  is 
recognized  in  Pennsylvania  and  Virginia.     (See  cases  cited.) 

In  Maryland,  while  it  is  held  that  the  court  may  not  take 
judicial  notice  of  the  result  of  the  election  (Whitman  v.  State, 
80  Md.  410,  31  Atl.  325) ,  yet  the  rule  is  well  established  that 
the  evidence  touching  the  election  proceedings  is  addressed  to 
the  court,  and  not  to  the  jury,  because  it  is  exclusively  the  prov- 
ince of  the  court  to  ascertain  and  determine  what  the  law  is  in 
order  that  it  may  instruct  the  jury. 
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In  Missouri  and  Mississippi  it  is  held  sufficient  if  the  indict- 
ment alleges  that  the  law  has  become  operative  by  reason  of  an 
election  held  in  pursuance  of  its  provisions  and  the  general  elec- 
tion laws  of  the  state.  This  is  the  rule  in  Florida,  also  (Cook 
V.  State,  25  Fla.  698,  6  South.  451),  though  the  burden  is  upon 
the  state  to  show  that  the  law  has  been  put  in  force  by  a  valid 
election,  which,  it  seems,  requires  proof  of  all  the  successive 
steps  necessary  to  show  such  fact,  aa  is  the  case  in  Kentucky  and 
Texas. 

We  think  the  complaint  in  this  case  sufficient..  It  meets  all 
the  requirements  of  the  statute.  (Pen.  Code,  sees.  1841,  2680.) 
If  it  be  assumed  that  it  must  appear  by  direct  allegation  tiiat 
all  the  precedent  conditions  have  been  fulfilled,  this  ultimate  fact 
is  sufficiently  alleged.  How  far  the  inquiry  may  go  touching  the 
regularity  of  the  election  proceedings  we  shall  notice  later. 

3.  The  contention  that  the  justice  elected  in  Stevens  town- 
ship was  without  jurisdiction  of  an  offense  committed  in  Ward 
township  must  be  overruled.  Under  our  system,  justices' 
courts  have  jurisdiction  of  the  offenses  enumerated  in  section 
68  of  the  Code  of  Civil  Procedure,  **  committed  within  the  re- 
spective counties  in  which  such  courts  are  established.*'  The 
enumeration  includes  the  offense  charged  here.  There  is  no- 
where in  the  statute  any  limitation  upon  this  charter  of  power. 
On  the  contrary,  it  is  the  duty  of  the  justice,  when  he  is  satis- 
fied upon  complaint  of  any  citizen  that  an  offense  has  been  com- 
mitted, to  issue  a  warrant  of  arrest  and  have  the  offender 
brought  before  him  for  trial  or  examination,  as  the  case  may  be. 
(Pen.  Code,  sees.  2681,  2683,  1591.)  These  provisions  seem  con- 
clusive. But  counsel  insist  that  they  must  be  held  inoperative 
or,  at  least,  .ought  to  be  construed  with  reference  to  section  16 
of  Article  III  of  the  Constitution,  which  declares:  **In  all  crim- 
inal prosecutions  the  accused  shall  have  *  *  •  a  speedy  public 
trial  by  an  impartial  jury  of  the  county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed,  subject,"  etc.  It  is 
said  that  the  word  ** district,"  in  the  expression  ** county  ordis- 
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trict,'*  is  synpnymous  with  the  term  "township" — can  mean 
nothing  else — and  hence  that  the  section,  properly  interpreted, 
guarantees  to  persons  charged  with  misdemeanors  over  which 
justices'  courts  have  jurisdiction  a  trial  by  a  jury  from  the 
township  in  which  the  misdemeanor  has  been  committed.  Since 
this  is  so,  it  is  said,  it  follows  necessarily  that  the  defendant 
must  have  been  prosecuted  in  the  township  in  which  the  alleged 
offense  was  committed. 

The  design  of  this  provision  of  the  Constitution  is  to  furnish 
a  guaranty  to  every  person  charged  with  a  crime  of  a  trial  by  a 
jury  from  the  vicinage  or  neighborhood  where  the  crime  is  sup- 
posed to  have  been  committed,  so  that  he  may  have  the  benefit, 
on  his  trial,  of  his  own  good  character  and  standing  with  his 
neighbors,  if  these  he  has  preserved,  and  also  of  such  knowledge 
as  the  jury  may  possess  of  the  witnesses  who  may  give  evidence 
against  him.  (Cooley's  Constitutional  Limitations,  sec.  459.) 
This  guaranty  is  made  good  to  him  if  he  enjoys  these  rights.  At 
common  law  the  accused  was,  for  these  same  reasons,  entitled  to 
a  trial  by  a  jury  from  the  vicinage  or  neighborhood ;  but  these 
terms  were  interpreted  to  mean  the  county  within  which  it  was 
alleged  the  crime  was  committed.  (4  Blackstone's  Commen- 
taries, 350.)  Hence,  in  this  connection,  the  terms  are  synony- 
mous with  the  term  ** county.''  The  term  '* county"  is  there- 
fore used  in  a  restrictive  sense,  limiting  the  legislature  and  the 
courts  in  the  exercise  of  power  in  the  punishment  of  criminal 
offenders.  (Olive  v.  State,  11  Neb.  1,  7  N.  W.  444;  State  v. 
Kemp,  34  Minn.  61,  24  N.  W.  349.)  The  word  ''district"  is 
used  in  the  same  restrictive  sense;  and,  as  the  term  ''county" 
must  be  held  to  mean  the  precise  portion  of  the  territory  or 
political  division  of  the  state  over  which  the  court  sitting  for  the 
trial  of  causes  may  exercise  power  in  criminal  matters,  so  must 
the  term  "district"  be  held  to  have  exactly  the  same  applica- 
tion, for  the  meaning  of  the  constitutional  provision  is  that  the 
accused  shall  be  tried  by  a  jury  drawn  from  the  coiinty  or  dis- 
trict, whether  the  latter  be  greater  or  less  than  a  county,  when 
the  criminal  jurisdiction  of  the  court  in  which  he  is  being  tried 
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extends  to  crimes  committed  anywhere  in  the  county  or  district. 
{State  V.  Kemp,  supra.) 

It  is  suflBcient  to  say,  then,  that  since  the  jurisdiction  of  the 
justice  of  the  peace  courts  over  criminal  matters  is  such  as,  un- 
der the  Constitution  (Article  VIII,  sec.  21),  may  be  provided 
by  law,  and  since  by  law  (Code  Civ.  Proc,  sec.  68)  it  extends  to 
all  misdemeanors  enumerated,  when  committed  in  the  respective 
counties  in  which  they  are  established,  it  must  follow  that  the 
justice's  court  of  Stevens  township  had  jurisdiction  to  try  the 
defendant  for  the  crime  charged  against  him,  though  it  was  com- 
mitted in  Ward  township.  At  the  same  time,  since  the  term 
** district'*  may  apply  to  a  portion  of  territory  greater  or  less 
thanr  a  county,  the  conclusion  may  be  entertained  that  the  legis- 
lature might  create  trial  districts  greater  or  less  than  a  county. 
Whether  it  may  do  so  need  not  now  be  determined,  for  the 
validity  of  such  legislation  would  depend  upon  various  considera- 
tions which  we  cannot  now  examine.  If  this  could  be  done,  in 
order  to  be  valid  so  far  as  this  limitation  is  concerned,  it  would 
have  to  provide  for  the  drawing  of  juries  from  the  whole  body 
of  the  district  and  exclusively  from  within  it. 

Since  the  justice  had  jurisdiction,  the  appeal  clothed  the  dis- 
trict court  with  power  to  proceed,  and  the  motion  to  dismiss  was 
properly  overruled. 

4.  R.  A.  O'Hara,  Esq.,  was  ostensibly  employed  by  the  county 
commissioners  of  Ravalli  county  to  assist  the  county  attorney  in 
the  trial.  It  is  said  that  the  court  erred  in  permitting  him  to 
do  so  over  objection  of  the  defendant,  because  the  board  of  com- 
missioners, as  such,  may  not  employ  special  counsel  in  criminal 
cases  at  the  expense  of  the  county.  We  may  not  in  this  proceed- 
ing inquire  what  power  such  boards  have  in  this  regard. 
Whether  or  not  they  have  power  to  hire  special  counsel  in  crim- 
inal cases  is  a  question  not  at  all  pertinent.  In  order  to  avoid 
the  objection  made  by  counsel  to  Mr.  O'Hara's  participation  in 
the  trial,  the  court  of  its  own  motion  made  a  formal  order  ap- 
pointing him  to  assist  the  county  attorney.  Why  this  was  done 
does  not  appear.    We  must  presume  that  it  was  done  with  the 
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assent  of  the  county  attorney,  and  that  there  was  sufficient  rea- 
son for  the  action.  Such  being  the  case,  and  nothing  appearing 
to  show  misconduct  on  the  part  of  Mr.  0  'Hara,  there  was  no  er- 
ror. (State  V.  Whit  worth,  26  Mont.  107,  66  Pac.  748.)  But, 
•  even  without  the  order  of  appointment,  it  would  have  been 
proper  to  allow  Mr.  O'llara  to  take  part  in  the  trial;  there  being 
no  objection  by  the  county  attorney.  He  appeared  as  counsel 
employed  specially  by  the  board.  It  was  held  by  this  court  in 
State  V.  Tighe,  27  Mont.  327,  71  Pac.  3,  that  it  was  proper  to 
permit  the  county  attorney  to  have  the  assistance  of  counsel, 
though  he  was  employed  and  paid  by  private  parties.  The 
members  of  the  community  do  not  lose  interest  in  the  prosecu- 
tion of  criminals  when  they  elect  an  officer  whose  duty  it  is  to 
prosecute  them ;  nor  do  they  surrender  their  right  to  employ  all 
just  and  proper  means  to  see  that  the  rights  of  the  state  are  pre- 
served. When  the  exigencies  of  the  case  demand  it,  as  when  the 
public  prosecutor  is  without  experience  or  incompetent,  or  is 
confronted  by  an  array  "of  able  and  talented  counsel  who  appear 
for  the  defendant,  in  a  difficult  and  complicated  case,  the  inter- 
ests of  the  state  demand  that  he  have  assistance.  In  all  such 
cases  it  is  within  the  discretion  of  the  court  to  appoint  competent 
counsel  to  assist,  or  to  permit  counsel  employed  by  private 
parties,  or  even  volunteers,  to  appear  for  that  purpose.  The 
defendant  is  entitled  to  a  fair  and  impartial  trial,  but  nothing 
more.  Special  counsel  are  subject  to  the  same  control  by  the 
court  as  the  public  prosecutor,  and,  so  long  as  they  are  not 
guilty  of  conduct  prejudicial  to  the  defendant,  the  latter  has 
no  right  to  complain. 

In  this  case  it  was  no  concern  of  the  court  that  the  board  of 
county  commissioners  had  no  authority  to  pay  out  the  money 
of  the  county,  if  such  were  the  case.  The  only  concern  it  had 
was  to  see  that  the  defendant  had  a  fair  and  impartial  trial,  and 
that  the  state  was  properly  represented  by  counsel.  And,  in 
the  absence  of  anything  to  show  that  the  defendant  suffered 
any  wrong,  we  cannot  hold  that  it  was  error  to  permit  special 
counsel  to  assist  the  prosecuting  attorney, 
Mont.,  Vol.  35—32 
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5.  One  of  the  witnesses  for  the  state,  during  the  course  of  his 
examination,  was  asked  this  question:  **Do  you  remember  who 
made  the  first  purchase  when  you  first  went  in!"  This  was  ob- 
jected to  by  counsel  for  defendant  on  the  ground  that  it 
was  incompetent,  irrelevant  and  immaterial,  as  tending  to 
prove  other  sales  than  the  one  charged  in  the  complaint.  The 
objection  was  overruled.  This  ruling  is  assigned  as  error.  It 
is  urged  that,  since  the  state  elected  to  charge  one  specific  sale, 
it  was  not  competent  to  prove  other  sales  in  order  to  bolster 
up  the  evidence  tending  to  establish  the  particular  one  charged. 
The  position  assumed  by  counsel  for  the  defendant  is  no  doubt 
correct  under  the  general  rule. 

The  evidence  brought  out  here  by  the  question  was  not  sought 
for  that  purpose.  The  circumstances  attending  the  sale,  as  is 
shown  by  the  testimony  of  the  witness,  are  these:  The  witness 
and  Croughan  went  together  to  the  business  house  of  the  de- 
fendant for  the  purpose  of  making  a  purchase  from  the  defend- 
ant in  order  to  become  witnesses  in  the  prosecution  against  him 
for  violation  of  the  local  option  law.  They  remained  in  the 
place  only  a  few  minutes.  While  there  the  witness  purchased 
a  drink  of  whisky  for  himself  and  a  cigar  for  Croughan.  Im- 
mediately afterward  Croughan  bought  a  drink  for  himself  and 
a  cigar  for  the  witness.  Counsel,  having  evidently  been  in- 
formed by  the  witness  as  to  what  took  place  at  the  time,  sought 
by  the  question  propounded  to  bring  out  the  facts  showing  the 
whole  transaction.  The  sales  made  to  the  witness  and  his  com- 
panion, Croughan,  were  virtually  the  same  transaction,  the  one 
immediately  following  the  other.  Inasmuch  as  this  was  the  case, 
we  do  not  think  there  was  any  error  in  the  ruling,  especially  so 
when  we  consider  the  following  instruction  which  the  court  sub- 
mitted to  the  jury,  which  confined  them  to  a  consideration  of 
the  evidence  touching  this  transaction  only:  **The  court  in- 
structs the  jury  that  the  defendant  is  not  on  trial  for  being  a 
saloon-keeper,  or  selling  liquor  to  the  public,  but  the  defendant 
is  charged  with  making  one  particular  sale  of  intoxicating 
liquor  to  one  J.  H.  Croughan ;  and  no  matter  what  his  business 
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may  have  been,  or  what  else  he  may  have  done,  or  what  he  may 
have  sold  to  others,  or  whatever  sales  he  may  have  made,  the 
state  must  prove  him  guilty  beyond  a  reasonable  doubt,  from 
the  evidence  brought  out  here  before  you,  of  that  particular  sale 
charged,  or  you  should  find  the  defendant  not  guilty."  Inci- 
dentally, also,  other  sales  were  proven;  the  evidence  touching 
them  going  in  without  objection.  Since  this  was  the  case,  we  do 
not  see  how  the  defendant  could  have  been  prejudiced  by  the 
evidence,  even  if  it  in  effect  tended  to  show  two  separate  and 
distinct  sales. 

6.  In  order  to  show  that  the  statute  was  operative  in  Ravalli 
county,  counsel  for  the  state  were  permitted  to  introduce  in  evi- 
dence a  certified  copy  of  the  record  of  the  county  commissioners 
showing  the  result  of  the  election  as  declared  by  that  board,  to- 
gether with  a  certified  copy  of  the  aflBdavit  of  the  publisher  of 
the  ** Western  News,''  a  newspaper  published  at  Hamilton,  the 
county  seat,  showing  that  due  publication  of  the  result  had  been 
made.  Objection  was  made  to  these  documents  that  they  had 
not  been  properly  identified  as  parts  of  the  records  of  the  county, 
that  they  were  not  competent  for  any  purpose,  and  that  they 
did  not  show  that  an  election  had  been  called  or  held  as  provided 
by  the  statute,  or  that  the  result  had  been  published  as  required. 
The  objections  were  properly  overruled.  The  certified  copies 
were  made  by  the  county  clerk,  the  legal  custodian  of  the  orig- 
inals. They  were  properly  proved.  (Code  Civ.  Proc.,  sec.  3206.) 
The  copy  of  the  affidavit  was  presumptive  evidence  of  the  facts 
stated  therein.     (Code  Civ.  Proc,  sec.  3131.) 

As  pointed  out  above,  some  courts,  as  in  Virginia  and  Georgia, 
take  judicial  notice  that  the  law  has  been  put  into  operation  by 
an  election.  Hence,  in  those  states,  the  regularity  of  the  elec- 
tion may  not  be  put  in  issue  and  tried  by  the  jury;  and  this 
upon  the  theory  that  the  court  must  know  the  law  and  properly 
instruct  the  jury  thereon.  So  in  Maryland,  though  the  court 
does  not  take  judicial  notice  of  the  election  {Whitman  v.  State, 
supra)  f  yet  it  will  not  permit  inquiry  into  the  regularity  of  it, 
tar  Ihe  reason  that  this  course  would  lead  to  the  absurd  result 
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that  in  one  case  tlie  jury  would  find  that  the  law  was  properly 
in  force  and  had  been  violated,  and  in  another,  though  the  vio- 
lation had  been  well  established,  that  the  defendant  was  not 
puilty  because  the  law  was  inoperative  on  the  ground  of  irregu- 
larity. {Grouse  v.  State,  sup7'a.)  It  was  held,  as  an  additional 
conclusive  reason  why  this  inquiry  should  not  be  made,  that 
it  would  permit  a  collateral  attack  upon  the  proceedings  of 
another  tribunal,  clothed  by  law  with  the  duty  to  hold  the 
election  and  declare  the  result,  which  would  violate  the  prin- 
ciple that  title  to  oflBce  can  never  be  inquired  into  collaterally. 
The  court  held  that,  the  declaration  of  the  result  being  prima 
facie  correct,  this  implied  that  the  election  had  been  in  all  re- 
spects regular,  and  was  conclusive  until  contested  and  set  aside 
in  the  mode  prescribed  by  law.  The  decisions  in  State  v.  Cooper, 
101  N.  C.  684,  8  S.  E.  13,  and  in  Comis  v.  State,  supra,  also 
recognize  this  reason  as  conclusive.  (See,  also,  Woodard  v. 
State,  103  Ga.  496,  30  S.  E.  522.) 

In  this  state  the  holding  of  a  special  election,  such  as  the  one 
in  question  here,  is  not  among  the  matters  of  which  the  court 
may  take  judicial  notice  (Code  Civ.  Proc,  sec.  3150),  because 
the  court  may  not  take  judicial  notice  of  extrinsic  facts,  the  es- 
tablishment of  which  must  depend  upon  the  testimony  of  wit- 
nesses. While  it  does  take  notice  of  the  law  as  one  of  the  pub- 
lic laws  of  the  state,  it  may  not  judicially  know  that  a  special 
election  has  been  held  in  a  particular  county.  Nevertheless  we 
do  not  think  that  it  was  incumbent  upon  the  state  to  go  further 
and  show  that  the  election  was  in  all  respects  regular,  or  that  it 
was  permissible  for  the  defendant  to  introduce  evidence  to  im- 
peach it.  The  fact  that  the  statute  itself  (sec.  3188,  supra) 
provides  for  a  contest,  such  as  is  provided  for  in  case  of  public 
officers,  supports  this  view,  and  we  adopt  the  conclusion  an- 
nounced in  the  cases  last  cited. 

It  was  the  duty  of  the  court  to  ascertain  the  law.  The  evi- 
dence was  properly  addressed  to  it,  and  not  to  the  jurj"^;  and, 
having  found  that  the  election  had  been  held  and  notice  thereof 
given,  it  properly  told  the  jury  in  an  instruction  on  the  subject 
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that  the  law  was  operative  in  Ravalli  county.  To  be  sirre,  the 
fact  of  publication  of  the  result  was  open  to  inquiry,  because 
that  did  not  involve  the  regularity  of  the  election  proceedings, 
yet  whatever  controversy  there  may  be  on  this  subject  in  any 
case  must  be  determined  by  the  court,  otherwise  the  same 
confusion  would  result  as  would  flow  from  permitting  a  collat- 
eral attack  upon  the  election  proceedings. 

7.  The  defendant's  motion  for  direction  of  a  verdict  in  his 
favor  at  the  close  of  the  state's  case  was  properly  denied.  The 
evidence  submitted  shows,  prima  facie,  a  sale  of  whisky  in  vio- 
lation of  the  statute.  The  question  of  defendant's  guilt  was  one 
for  the  jury.  But  it  is  argued  that  it  appeared  therefrom  that 
the  county  attorney  had  furnished  the  money  with  which  th;} 
purchases  were  made  by  the  state's  witnesses,  and  that,  since 
the^  prosecuting  officer  had  himself  thus  induced  the  violation 
of  the  law,  a  conviction  could  not  be  had.  Such  evidence  is  al- 
ways competent  {In  re  Welcome,  23  Mont.  450,  59  Pac.  445), 
and  it  is  no  defense  to  a  prosecution  of  this  kind  that  the  pur- 
chase was  made  by  a  spotter,  a  detective,  or  hired  informer. 
(12  Cyc.  447;  23  Cyc.  184.) 

It  is  argued,  also,  that  the  complaint  charges  that  the  sale  was 
made  directly,  but  that  the  evidence  shows  it  was  made  by  a  bar- 
keeper, or  indirectly,  and  hence  that  there  is  a  fatal  variance  be- 
tween the  charge  in  the  complaint  and  the  evidence.  The  stat- 
ute prohibits  sales  made  directly  or  indirectly.  The  term  **  di- 
rectly," as  here  used,  does  not  mean  a  sale  by  the  defendant 
himself,  as  counsel  argue,  but  an  exchange  for  money,  as  dis- 
tinguished from  a  sale  by  some  device  resorted  to  to  evade  the 
law,  as,  for  illustration,  under  a  pretense  of  giving  as  a  bonus 
upon  a  sale  of  other  articles,  or  the  like. 

8.  The  defendant,  as  a  part  of  his  case,  offered  to  prove  that 
the  notice  of  election  had  not  been  published  for  the  time  re- 
quired by  the  statute.  Upon  objection,  this  evidence  was  ex- 
cluded. This  ruling  is  assigned  as  error.  For  the  reasons  al- 
ready stated,  this  ruling  was  correct.  The  regularity  of  the 
election  could  not  be  inquired  into. 


502  State  v.  O'Brien.  [JuneT.  '07 

Evidence  was  also  offered  that  the  declaration  of  the  result 
was  not  published  in  all  of  the  papers  in  which  the  notice  of 
election  was  published.  This  was  also  properly  excluded.  The 
evidence  was  probably  intended  to  show  that  publication  of  the 
result  had  not  been  made  as  provided  in  section  3184,  supra. 
While  it  was  perhaps  competent  for  the  defendant  to  show,  if 
he  could,  that  such  was  the  case,  and  thus  to  enlighten  the  court 
upon  the  question  whether  the  law  was  operative  in  Ravalli 
county,  the  offer  was  not  specific  enough,  in  that  it  was  not  con- 
fined to  proof  of  the  fact  that  publication  was  ordered  in  cer- 
tain papers  by  name,  and  that  publication  of  the  result  was  not 
made  in  any  of  them.  Upon  the  assumption  that  the  board  had 
ordered  publication  of  the  notice  in  more  than  one  paper — and 
the  evidence  does  not  show  how  that  was — ^and  that  the  result 
had  been  published  in  only  one  of  them,  still  this  was  a  sufficient 
notice  that  the  law  was  in  force.  The  purpose  of  the  publica- 
tion of  the  result  is  to  give  notice  to  the  public,  and  this  was  ac- 
complished by  proclamation  or  publication  in  one  paper;  the 
presumption  being,  in  the  absence  of  a  specific  showing  to  the 
contrary,  that  the  notice  of  election  was  ordered  published  in 
such  paper. 

9.  Among  other  instructions  submitted  to  the  jury,  the  court 
gave  the  following:  **The  court  instructs  the  jury  that  the  pro- 
visions of  the  Codes  of  Montana,  known  as  the  'local  option  law/ 
were  adopted  in  Ravalli  county  by  reason  of  an  election  held  in 
said  county  on  December  1,  1903,  and  became  effective  in  said 
county  on  January  7,  1904,  and  that  since  said  last-mentioned 
date  it  has  been  and  now  is  unlawful  in  said  county  for  any 
person  to  sell  either  directly  or  indirectly,  or  give  away  to  in- 
duce trade  at  any  place  of  business,  or  furnish,  to  any  person 
any  alcoholic  spirituous,  malt,  or  intoxicating  liquors."  (In- 
struction No.  4.)  In  view  of  what  has  already  been  said,  ex- 
tended comment  is  not  necessary.  It  was  the  exclusive  province 
of  the  court  to  inform  the  jury  as  to  the  law  applicable  to  the 
case,  and,  having  determined  from  the  evidence  submitted  that 
the  statute  had  become  operative^  it  was  proper  for  the  jury  to 
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be  explicitly  informed  that  such  was  the  case.     There  was  no 
error  in  giving  it. 

Complaint  is  made  of  other  instructions  given ;  but  when  the 
whole  charge*  is  taken  together,  we  think  no  material  error  can 
be  found  in  it.  The  instructions  refused  were  all  substantially 
covered  by  those  given.  On  the  whole,  the  case  was  fairly  tried 
and  properly  submitted  to  the  jury. 

10.  It**is  contended  that  the  court  should  have  granted  a  new 
trial  on  the  ground  of  newly  discovered  evidence.  The  affida- 
vits filed  in  support  of  the  motion  on  this  ground  tender  evidence 
which  is  wholly  cumulative  in  character,  and  fail  entirely  to 
show  diligence  on  the  part  of  the  defendant  to  obtain  it  prior  to 
the  trial.  The  motion  was  properly  overruled,  so  far  as  it  was 
based  on  this  ground. 

11.  Finally,  it  is  contended  that  a  new  trial  should  have  been 
granted  on  the  ground  of  misconduct  on  the  part  of  the  jury,  by 
which  a  fair  and  due  consideration  of  the  case  was  prevented. 
The  affidavits  offered  to  establish  misconduct  do  not  tend  to 
show  that  the  result  was  reached  by  a  resort  to  chance  or  any 
other  means  than  by  a  compromise  by  the  different  jurors  of 
their  differences  by  mutual  concessions.  In  State  v.  Beesskove, 
34  Mont.  41,  85  Pac.  376,  it  was  pointed  out  by  this  court  that 
a  juror  may  not  in  any  case  be  permitted  to  impeach  his  own 
verdict  by  showing  what  occurred  in  the  jury-room,  ex<  ept  where 
the  verdict  is  reached  by  lot,  or  by  any  similar  means.  This 
case  is  not  brought  within  this  exception.  The  court  properly 
rejected  the  proof  tendered. 

Finding  no  error  in  the  record,  we  are  of  the  opinion  that  the 
judgment  and  order  should  be  affirmed.     It  is  so  ordered. 

A/jirmed. 

Mr.  Justice  Holloway  and  Mr.  Justice  Smith   concur. 
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STATE  EX  rel.  MURRAY,  Relator,  v.  DISTRICT  COURT  et 
AL.,  Respondents. 

(No.  2,447.) 
(Submitted  l^£ay  21,  1907.     Decided  June  17,  1907.)  ^ 
[90  Pac.  513.] 

Supervisory     Control — Criminal     Law — Homicide — Bail — Ha- 
beas Corpus. 

Criminal    Law — Homicide — ^Bail — Supcn'isory   Control — Habeas  Corpus. 

1.  D.,  charged  with  murder,  filed  his  petition  in  the  district  court  for 
a  writ  of  habeas  corpus,  alleging  that  he  was  held  in  custody  wiilior.t 
authority  of  law.  It  appearing  on  return  day  that  a  complaint  had 
been  filed,  the  petition  was  not  prosecuted,  but  an  oral  application 
for  bail  made  instead.  While  formal  notice  of  the  application  ha  I 
not  been  given  to  the  county  attorney,  that  officer  was  prcsmt  at  the 
time  it  was  made  and  protested,  on  the  ground  that  the  proof  of  the 
guilt  was  e^ident  and  the  presumption  thereof  great,  offering  no  testi- 
mony, however,  to  substantiate  his  statement.  Bail  was  allowed,  and 
a  writ  of  supervisory  control  thereupon  sought  to  review  the  action 
of  the  court.  Held,  that  the  order  allowing  bail  was  properly  mado. 
in  the  absence  of  a  showing  by  the  county  attorney  that  the  }>roor* 
of  defendant's  guilt  was  evident  or  the  presumi^tion  thereof  great. 
(Const.,  Art.  Ill,  sec.  19.) 

Same — Bail — When  to  be  Refused. 

2.  Obiter:  Where  a  showing  is  made  to  the  distifict  court  that  the 
proof  of  the  guilt  of  one  charged  with  murder  is  evident  or  the  pre- 
sumption thereof  great,  bail  should  be  refused. 

Original  application  by  the  state,  on  relation  of  James  E. 
Murray,  county  attorney,  for  a  writ  of  supen'isory  control 
against  the  district  court  of  the  second  judicial  district  of  the 
state  of  ^Montana  and  Michael  Donlan,  a  judge  thereof,  to  re- 
view an  order  admitting  one  charged  with  killing  another  to 
bail.     Proceedings  dismissed. 

Mr.  Albert  J.  Galen,  Attorney  General,  and  Mr.  E.  M.  Hall, 
Assistant  Attorney  General,  for  Relator. 

Mr.  James  E.  Ueahj,  and  Mr.  M.  J.  Canning^  for  Respondents. 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Application  for  writ  of  supervisory  control.  It  appears  from 
the  petition  of  the  above-named  relator,  who  is  the  county  at- 
torney of  Silver  Bow  county,  that  on  or  about  May  12,  1907,  one 
Michael  Daly  killed  a  man  named  Charles  Kern  in  the  city  of 
Butte.  The  record  show^s  that  Daly,  being  confined  in  jail,  made 
an  application  to  the  district  court  for  a  writ  of  habeas  corpus, 
alleging  in  his  petition  that  he  was  being  **held,  imprisoned, 
confined  and  restrained  of  his  liberty  without  any  process  or 
authority  of  law  whatsoever,  and  that  no  complaint,  informa- 
tion or  indictment  had  been  filed  against  him."  This  applica- 
tion was  undoubtedly  filed  by  virtue  of  the  provisions  of  section 
2740  of  the  Penal  Code,  hereafter  quoted.  Upon  the  return 
day  of  the  writ,  May  21,  1907,  it  appeared  that  a  complaint  had 
been  filed  in  a  justice  of  the  peace  court  of  Silver  Bow  county 
charging  Daly  with  the  murder  of  Kern ;  that  Daly  had  waived 
a  preliminary  examination,  and  was  held  to  answer  to  the  dis- 
trict court  for  the  alleged  crime.  Bail  was  not  mentioned  in 
the  order  of  the  justice  of  the  peace.  Instead,  therefore,  of 
prosecuting  his  petition  for  a  writ  of  habeas  corpus  as  prayed 
for,  the  defendant,  through  his  counsel,  made  an  oral  applica- 
tion to  the  district  court  for  an  order  allowing  and  fixing  bail. 
This  motion  was  granted,  and  an  order  made  and  entered  in  the 
minutes  of  the  court  admitting  him  to  bail  in  the  sum  of  $10,- 
000.  The  order  w^as  entitled  in  the  habeas  corpus  proceeding. 
No  other  petition  w^as  presented  to  the  court  or  judge  than  the 
one  hereinbefore  mentioned,  and  no  formal  notice  of  the  appli- 
cation w^as  given  to  the  county  attorney,  although  that  ofiicer 
was  present  in  the  court  and  protested  against  any  order  being 
made  admitting  Daly  to  bail,  for  the  reason  that  the  proof  of 
his  guilt  was  evident,  and  the  presumption  thereof  great.  No 
testimony,  however,  was  offered  by  the  county  attorney  to  sub- 
stantiate his  statement.  The  relator,  through  the  attorney  gen- 
eral, moves  this  court  for  a  writ  of  supervisory  control  to  re- 
view said  order  admitting  Daly  to  baiL 
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The  provisions  of  the  Penal  Code  relating  to  bail  are  as  fol- 
lows : 

'*Sec.  2350.  When  the  defendant  has  been  held  to  answer 
upon  an  examination  for  a  public  offense,  the  admission  to  bail 
ma,y))e  by  the  magistrate  by  whom  he  is  so  held,  or  by  any 
magistrate  who  has  power  to  issue  the  writ  of  habeas  corpus.'* 

*'See.  2740.  Every  person  unlawfully  imprisoned  or  re- 
strained of  his  liberty,  under  any  pretense  whatever,  may  prose- 
cute a  writ  of  habeas  corpus,  to  inquire  into  the  cause  of  such 
imprisonment  or  restraint. 

"Sec.  2741.  Application  for  the  writ  is  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is  intended,  or  by 
some  person  in  his  behalf,  and  must  specify : 

(1)  That  the  person  in  whose  behalf  the  writ  is  applied  for 
is  imprisoned  or  restrained  of  his  liberty,  the  officer  or  person 
by  whom  he  is  so  confined  or  restrained,  and  the  place  where, 
naming  all  the  parties,  if  they  are  known,  or  describing  them,  if 
they  are  not  known. 

"  (2)  If  the  imprisonment  is  alleged  to  be  illegal,  the  petition 
must  also  state  in  what  the  alleged  illegality  consists. 

**  (3)  The  petition  must  be  verified  by  the  oath  or  affirmation 
of  the  party  making  the  application. 

**Sec.  2742.     The  writ  of  habeas  corpus  may  be  granted: 

'*(!)  By  the  supreme  court,  or  any  justice  thereof,  upon 
petition  by  or  on  behalf  of  any  person  restrained  of  his  liberty 
in  this  state.  When  so  issued  it  may  be  made  returnable  before 
the  court,  or  any  justice  thereof,  or  before  any  district  court 
or  judge  thereof. 

'*  (2)  By  the  district  courts  or  a  judge  thereof,  upon  petition 
by  or  on  behalf  of  any  person  restrained  of  his  liberty  in  their 
respective  counties  or  districts." 

**Sec.  2751.  The  party  brought  before  the  court  or  judge,  on 
the  return  of  the  writ,  may  deny  or  controvert  any  of  the  ma- 
terial facts  or  matters  set  forth  in  the  return,  or  except  to  the 
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suflSciency  thereof,  or  allege  any  fact  to  show  either  that  his 
imprisonment  or  detention  is  unlawful,  or  that  he  is  entitled  to 
his  discharge.  The  court  or  judge  must  thereupon  proceed  in 
a  summary  way  to  hear  such  proof  as  may  be  produced  against 
such  imprisonment  or  detention,  or  in  favor  of  the  same,  and  to 
dispose  of  such  party  as  the  justice  of  the  case  may  require,  and 
have  full  power  and  authority  to  require  and  compel  the  at- 
tendance of  witnesses,  by  process  of  subpoena  and  attachment, 
and  to  do  and  perform  all  other  acts  and  things  necessary  to  a 
full  and  fair  hearing  and  determination  of  the  case.*' 

*'Sec.  2756.  If  it  appears  to  the  court  or  judge,  by  affidavit 
or  otherwise,  or  upon  the  inspection  of  the  process  or  warrant  of 
commitment  and  such  other  papers  in  the  proceedings  as  may 
be  shown  to  the  court  or  judge,  that  the  party  is  guilty  of  a 
criminal  offense,  or  ought  not  to  be  discharged,  such  court  or 
judge,  although  the  charge  is  defective  or  not  substantially  set 
forth  in  such  process  or  warrant  of  commitment,  must  cause  the 
complainant  or  other  necessary  witnesses  to  be  subpoenaed  to 
attend  at  such  time  as  ordered,  to  testify  before  the  court  or 
judge;  and  upon  the  examination  he  may  discharge  such  pris- 
oner, let  him  to  bail,  if  the  offense  be  bailable,  or  recommit  him 
to  custody,  as  may  be  just  and  legal. 

**Sec.  2757.  When  a  person  is  imprisoned  or  detained  in  cus- 
tody on  any  criminal  charge,  for  want  of  bail,  such  person  is 
entitled  to  a  writ  of  habeas  corpus  for  the  purpose  of  giving 
bail,  upon  averring  that  fact  in  his  petition,  without  alleging 
that  he  is  illegally  confined. 

*' Sec.  2758.  Any  judge  before  whom  a  person  who  has  been 
committed  on  a  criminal  charge  may  be  brought  on  a  writ  of 
habeas  corpus,  if  the  same  is  bailable,  may  take  an  undertaking 
of  bail  from  such  person  as  in  other  cases,  and  file  the  same  in 
the  proper  court." 

It  will  be  seen  from  the  foregoing  provisions  that,  by  section 
2751,  the  duty  is  imposed  on  the  court  or  judge  **to  dispose  of 
such  party  as  the  justice  of  the  case  may  require'';  and  section 
2758  provides  that  any  judge  before  whom  a  person  who  has 
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been  committed  on  a  criminal  charge  may  be  brought  on  a  writ 
of  habeas  corpus,  if  the  same  is  bailable,  may  take  an  undertak- 
ing of  bail  from  such  person  as  in  other  cases. 

In  this  case,  no  showing  having  been  made  by  the  county  at- 
torney that  the  defendant  was  not  entitled  to  bail,  the  court 
properly  made  the  order.  In  this  state  all  persons  are  bailable 
by  sufficient  sureties,  except  for  capital  oflfenses,  when  the  proof 
is  evident  or  the  presumption  great.  (Const,  Art.  Ill,  sec.  19.) 
Accordingly,  when  an  application  is  made  for  bail,  in  a  capital 
case,  the  county  attorney,  if  he  resists  the.  application,  should 
make  some  showing  that  the  proof  is  evident  or  the  presumption 
great,  thus  bringing  the  case  within  the  exception  mentioned  in 
the  Constitution.  On  failure  to  make  such  showing,  the  defend- 
ant is  entitled  to  bail  in  all  cases ;  but,  if  such  showing  is  made, 
the  court  or  judge  should  refuse  bail  without  hesitation. 

The  order  to  show  cause  heretofore  issued  is  set  aside,  and  the 
proceedings  dismissed. 

Dismissed. 

Me.  Chief  Justice  Brantly  and  Mb.  Justict  Hollowat 
concur. 


SHIVELY,  Respondent,  v.  DE  SNELL,  Appellant. 

(No.  27418.) 

(Submitted  June  13,  1907.    Decided  June  24,  1907.) 

[90  Pac.  749.] 

Appeal — Review — Conflicting  Evidence. 

1.  Where  the  evidence  in  an  action  to  recover  money,  alleged  to 
have  been  obtained  by  fraudulent  representations  in  the  sale  of  min- 
ing stock,  presented  a  sharp  conflict,  was  of  such  a  character  as  that 
the  jury  might  have  found  in  favor  of  either  party,  and  a  new  trial 
was  refused  by  the  district  court  upon  a  re-examination  of  the  facts^ 
the  verdict  of  the  jury  will  not  be  disturbed  on  appeal. 
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Appeal  from  District  Court,  Silver  Bow  County;  Jno.  B,  Mc- 
Clenian,  Judge. 

Action  by  Edward  W.  Shively  ap^ninst  George  E.  De  Snell. 
Judgment  for  plaintiff.  Defendant  appeals  from  the  judg- 
ment and  an  order  denying  him  a  new  trial.     Affirmed. 

Mr,  C.  M.  Parr,  for  Appellant. 

Mrs.  Ella  K,  Knoxcles  Haskell,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

The  first  cause  of  action  set  forth  in  the  complaint  in  this 
case  is  as  follows: 

**(!)  That  at  all  the  times  hereinafter  mentioned  the  Butte 
and  Arizona  Copper  Mining  Company  was  a  corporation,  organ- 
ized and  existing  under  the  laws  of  Arizona. 

''  (2)  That  on  or  about  the  2d  day  of  April,  1902,  at  Butte 
City,  Mont.,  the  defendant  offered  to  assign  and  sell  to  the 
plaintiff  5,000  shares  of  the  capital  stock  of  the  said  Butte  and 
Arizona  Copper  Mining  Company,  and,  with  the  intent  to  de- 
ceive .and  defraud  the  plaintiff,  did  falsely  and  fraudulently 
represent  to  the  plaintiff  that  the  capital  stock  of  said  company 
was  of  great  value  and  difficult  to  procure,  but  that  he  could  ob- 
tain "5,000  shares  thereof  at  much  less  than  the  usual  selling 
price  from  the  owner  thereof,  and  deliver  the  same  to  the  plain- 
tiff for  the  sum  of  $500;  that  the  said  company  had  very  re- 
cently been  organized,  and  no  certificates  of  stock  had  been  is- 
sued ;  that  as  soon  as  the  stock  certificate  book  was  obtained,  and 
the  stock  of  said  company  issued,  a  stock  certificate  for  5,000 
shares  thereof  would  be  delivered  to  the  plaintiff  for  the  said 
sum  of  $500. 

**  (3)  That  the  plaintiff,  relying  on  said  false  and  fraudulent 
representations,  paid  for  said  5,000  shares  of  stock  in  said  com- 
pany the  sum  of  $500,  and  the  defendant  thereupon  delivered 
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to  the  plaintiff  an  instrument  in  writing  in  the  following  terms, 
to-wit: 

"  'Butte,  Montana,  April  2,  1902. 
**  *To  the  Butte  and  Arizona  Copper  Company,  City: 

*^  'For  value  received  I  hereby  sell,  assign,  transfer  and  set 
over  to  E.  W.  Shively  five  thousand  shares  of  the  capital  stock 
of  the  Butte  &  Arizona  Copper  Company,  and  authorize  the 
secretary  of  said  company  to  transfer  same  on  the  books  of  the 
company. 

"  '  [Signed]     J.  R.  DAVENPORT.' 

**That  this  plaintiff  never  had  any  conversation,  dealings,  or 
negotiations  with  J.  R.  Davenport  with  reference  to  the  sale  of 
said  stock.  That  the  name  of  said  J.  R.  Davenport  was  not 
mentioned  to  the  plaintiff  by  the  defendant  in  connection  with 
the  sale  of  said  stock.  That,  after  said  sale  had  been  fully 
agreed  upon  between  the  plaintiff  and  the  defendant,  plaintiff 
paid  the  said  sum  of  $500  by  a  check  on  the  First  National  Bank 
of  Butte,  Mont.  That,  when  the  plaintiff  was  writing  said 
check,  the  defendant  requested  him  to  make  said  check  payable 
to  Davenport  &  Kimball,  without  giving  any  reason  therefor. 
That  plaintiff  complied  with  the  said  request  of  the  defendant, 
made  said  check  payable  to  Davenport  &  Kimball,  and  delivered 
the  said  check  to  the  defendant.  That  the  defendant  never 
represented  to  or  stated  to  the  plaintiff  that  he  was  the  agent  of 
the  said  J.  R.  Davenport,  or  of  the  said  Davenport  &  Kimball, 
or  of  any  other  person. 

**  (4)  That  in  truth  and  in  fact  said  representations  made 
by  the  defendant  as  aforesaid,  and  each  of  them,  were  false  and 
fraudulent,  as  the  defendant  well  knew,  and  were  made  with  the 
intent  to  defraud  the  plaintiff;  that  the  said  instrument  was 
also  false  and  fraudulent,  as  the  defendant  well  knew,  and  was 
made  with  the  intent  to  deceive  and  defraud  the  plaintiff;  that 
the  said  company  long  before  said  2d  day  of  April,  1902,  had 
been  incorporated  and  fully  organized,  and  had  issued  and  was 
issuing  stock    to    those    entitled    thereto;    that    at    said    time 
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J.  B.  Davenport,  whose  name  purports  to  be  signed  to 
said  instrument,  was  not  and  never  had  been  a  stockholder  in 
said  company ;  that  the  stock  in  said  company  could  be  obtained 
at  any  time  from  the  proper  oflScers  of  the  company,  and  was 
not  of  great  value. 

''(5)  That  the  plaintiff  presented  said  instrument  in  writ- 
ing to  said  company,  and  demanded  a  certificate  of  stock  for 
5,000  shares  in  said  company,  purchased  by  him  as  aforesaid, 
but  the  said  company  refused  to  issue  such  certificate  to  the 
plaintiff,  and  informed  him  that  said  J.  R.  Davenport  did  not 
appear  as  a  stockholder  on  the  books  of  said  company;  that 
the  plaintiff  also  demanded  from  the  defendant  the  delivery 
of  such  certificate  of  stock,  but  that  the  defendant  has  not 
delivered  same  to  the  plaintiff. ' 

**(6)  That  the  plaintiff  has  never  received  any  certificate 
of  stock  or  any  other  consideration,  or  thing  of  value,  for  the 
said  $500  paid  by  him  as  aforesaid." 

Plaintiff's  second  cause  of  action  is  similar  to  the  first,  ex- 
cept that  defendant  is  alleged  to  have  represented  to  plaintiff 
that  he  could  procure  twenty  thousand  shares  of  the  capital 
stock  from  a  man  who  was  going  to  Thunder  Mountain,  and 
that  he  (defendant)  would  take  half  of  it  if  plaintiff  would 
take  the  other  half,  and  plaintiff  received  a  paper  writing, 
signed  by  De  Snell  himself,  in  phraseology  about  the  same  as 
the  one  signed  by  Davenport. 

The  material  portions  of  the  complaint  are  all  put  in  issue 
by  the  answer.  Plaintiff  had  a  verdict  and  judgment  below, 
and  from  that  judgment,  and  an  order  denying  a  new  trial, 
defendant  appeals. 

The  only  contention  of  the  appellant  is  that  the  verdict  of 
the  jury  is  not  justified,  because  there  was  no  evidence  pro- 
duced on  the  part  of  the  plaintiff  to  sustain  the  allegations 
of  the  complaint  relating  to  fraud  on  defendant's  part,  and 
that  therefore  defendant's  motion  for  a  nonsuit  should  have  been 
granted.  Respondent  argues,  however,  that  the  evidence  clearly 
proves  the  fraud  alleged  in  the  complaint;  but^  he  says,  even 
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if  it  did  not,  it  shows  that  defendant  rcc'eived  $1,000  that  in 
equity  and  good  conscience  belongs  to  and  should  be  returned 
to  plaintiff,  and  that  therefore  the  complaint  may  be  treated  as 
one  for  money  had  and  received.  In  our  view  of  the  case,  it 
is  unnecessary  to  decide  this  last  question. 

The  evidence  offered  at  the  trial  has  been  carefully  examined. 
To  recite  it  here  would  serve  no  useful  purpose.  Suffice  it  ic 
say  that  it  presents  a  sharp  issue  between  the  parties  as  to 
whether  the  facts  alle^i^ed  in  the  complaint  are  true.  In  the 
light  of  this  testimony,  the  jury  might  very  well  have  decided 
in  favor  of  either  party.  They  found  for  the  plaintiff,  and  the 
trial  judge,  who  saw  the  parties  and  their  respective  witne.-ses, 
denied  a  retrial  of  the  issues.  Under  these  circumstances,  this 
court  will  not  disturb  the  verdict  or  set  aside  the  judgment. 

The  order  denying  a  new  trial  and  the  judgment  herein  are 
affirmed. 

Affirmed, 

^Ik.  Chief  Justice  Brantly  and  Mr.  Justice  Holloway 
concur. 


m 4421  STATE,  Respoxdext,  v.  SHERMAN,  Appellant, 

(No.  2,409.) 

(Submitted   June    13,    1907.    Decided   Juno   24,    1907.) 

[90  Pac.  981.] 

Criminal  Laic — Tlomicide — Confessions — Admissibility  in   Evi- 
dence— Appeal — Uecord, 

Criminal    TjOW — Homicide — Confessions — Admissibility   in   Evidence — Ques- 
tion for  Court. 

1.  Under  section  3441  of  tbe  Code  of  Civil  Procedure,  providinjj  that 
hU  qucHtions  of  law,  including  the  admissibility  of  testimony  and  tlie 
facts  preliminary  to  such  admission,  are  to  be  decided  by  the  court, 
which  section  is  applicable  to  criminal  as  well  as  civil  cases,  the  deter- 
mination of  the  admissibility  of  confessions  alleged  to  have  been  made 
by  one  cliarged  with  murder,  was  for  the  court,  and  in  submitting  the 
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question  to  tbe  jnrj,  when  it  appeared  that  there  was  some  conflict  in 
the  evidence,  the  court  erred. 

Same — Confessions — Admissibility  in  Evidence — Review — ^Record. 

2.  The  action  of  the  district  court  in  passing  upon  the  admissibility 
of  confessions,  alleged  to  have  been  made  by  one  accused  of  crime, 
being  subject  to  review,  the  testimony  taken  on  the  question  must 
have  been  taken  at  the  trial  of  the  cause — that  is,  in  the  presence  of 
the  jury;  therefore,  where  the  court  excused  the  jury  while  hearing 
testimony  as  to  the  circumstances  under  which  the  confessions  were 
made,  such  testimony,  although  incorporated  in  the  transcript,  will 
not  be  considered  on  appeal. 

Same — Evidence — Confessions — Jury. 

3.  The  jury,  in  criminal  causes,  are  not  bound  to  believe  facts  nar- 
rated in  a  confession  after  the  court's  decision  that  it  is  admissible, 
but  may,  in  determining  the  weight  to  be  given  it,  consider  all  the 
circumstances  surrounding  the  making  of  it,  and  for  this  reason  should 
not  be  excused  by  the  court  during  the  hearing  of  testimony  touching 
the  admissibility  of  the  confession  in  evidence. 

Same — Evidence — Confessions — Inducements. 

4.  To  render  confessions  inadmissible  it  is  not  necessary  that  they 
must  have  been  procured  by  inducements  held  out  to  defendant  by 

,  one  in  authority;  it  suf&ces  if  made  in  response  to  inducements 
made  by  a  third  person  in  presence  of  an  offitser.  Hence,  in  ex- 
cluding from  the  jury  statements  made  to  defendant  by  his  father, 
in  the  presence  of  ofKcers,-  and  claimed  to  have  constituted  an  in- 
ducement to  defendant  to  make  certain  confessions,  prejudicial 
error  was  committed. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 


James  Sherman  was  convicted  of  murder,  and  appeals  from 
the  judgment  and  an  order  denying  him  a  new  trial.  Reversed 
and  remanded. 

Messrs.  Wallace  &  Donnelly,  and  Mr.  J.  C.  Huntoon,  for  Ap- 
pellant 

Citing,  on  the  question  of  the  inadmissibility  in  evidence  of 
the  confession  of  defendant:  People  v.  Barric,  49  Cal.  345; 
People  V.  Thompson,  84  Cal.  598,  24  Pac.  386;  Watts  v.  State, 
99  Md.  30,  57  Atl.  544  j  State  v.  Nagle,  25  R.  I.  105,  105  Am. 
St  Rep.  864,  54  Atl.  1065;  Peck  v.  State  (Ala.),  41  South. 
760;  Dixon  v.  State,  113  Ga.  1039,  39  S.  E.  846;  Gamer's  Case, 
2  Car.  &  K  920;  Kingston's  Case,  4  Car.  &  P.  387;  Rex  v.  Par- 
Mont.,  Vol.  35—33 
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tridge,  7  Car.  &  P.  557;  Case  of  Baldry,  2  Den.  C.  C.  430; 
Biscoe  V.  State,  67  Md.  6,  8  Atl.  572. 

As  instances  of  the  statements  which  amount  to  inducements 
under  the  law,  we  cite  the  following  expressions  and  decisions 
upon  them:  ''Be  better  for  him  if  he  does."  {Commonwealth 
V.  Curtis,  97  Mass.  578.)  **If  you  are  guilty,  you  had  better 
own  it.''  (State  v.  York,  37  N.  H.  175.)  *'It  would  be  better 
for  you,  Harry,  to  tell  the  whole  thing."  (State  v.  Wintziyige- 
rode,  9  Or.  153.)  **It  would  be  better  for  him  to  make  a  full 
disclosure"  (uttered  by  someone  in  the  presence  of  the  sheriff 
and  his  deputy.)  People  v.  Barric,  49  Cal.  344.)  *'Jimmie, 
they  are  not  going  to  let  you  out  on  such  stuff  as  this."  (Col- 
lins V.  Commonwealth  (Ky.),  25  S.  W.  744.)  ''I  don't  think 
the  truth  would  hurt  anybody.  It  would  be  better  for  you 
to  come  out  and  tell  all  you  know  about  it,  if  you  feel  that 
way."  (People  v.  Thompson,  84  Cal.  598,  24  Pac.  386.)  **If 
he  would  tell  all  about  it,  it  may  be  of  interest  to  you  and  to 
me  too."  (Searcy  v.  State,  28  Tex.  App.  513,  19  Am.  St. 
Eep.  851,  13  S.  W.  782.)  '*It  will  be  better  for  you,  if  you 
do."  (Redd  v.  State,  69  Ala.  255.)  **You  had  better  tell  all 
you  know."  (Rex  v.  Kingston,  4  Car.  &  P.  387.)  '*I  should 
be  obliged  to  you  if  you  will  tell  us  what  you  know  about  it. 
If  you  will  not,  of  course  we  can  do  nothing."  (Rex  v.  Par- 
tridge, 7  Car.  &  P.  551.)  ''You  had  better  tell  all  about  it. 
It  will  save  trouble."  (Reg,  v.  Cheaverton,  2  Fost.  &  F.  833.) 
"As  a  general  thing,  it  is  better  for  a  man  who  is  guilty  to 
plead  guilty,  for  he  gets  the  lighter  sentence."  (Common- 
wealth V.  Curtiss,  97  Mass.  574.)  "You  had  better  confess." 
(Commonwealth  v.  Nott,  135  Mass.  269;  People  v.  Phillips, 
42  N.  Y.  200;  Flagg  v.  People,  40  Mich.  708.)  "You  had  bet- 
ter speak  the  truth."  (Reg.  v.  Bate,  11  Cox  C.  C.  686.)  In 
Reg,  V.  Jarvis,  L.  R.  1  C.  C.  96,  the  court  said:  "The  words, 
'you  had  better  tell  the  truth,'  seem  to  have  acquired  a  sort  of 
technical  meaning,  importing  a  threat  or  benefit. "(See,  also, 
Rex  V.  Dougherty,  13  Cox  C.  C.  23;  Rex  v.  Cooper,  5  Car.  & 
P.  535;  Commonwealth  v.  Preece,  140  Mass.  276,  5  N.  E.  494  j 
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Territory  v.  McClin,  1  IMont.  398;  Territory  v.  Underwood,  8 
Mont.  134,  19  Pac.  398;  Bram  v.  United  States,  168  U.  S.  53-^, 
18  Sup.  Ct.  183,  42  L.  Ed.  570;  Sorenson  v.  United  States,  143 
Fed.  820,  74  C.  C.  A.  468 ;  Green  v.  State,  88  Ga.  516,  30  Am, 
St.  Rep.  167,  15  S.  E.  10;  Slate  v.  Drake,  113  N.  C.  624,  18  S.  E. 
166;  Gallagher  v.  State  (Tex.  Cr.  Rep.),  24  S.  W.  288;  Mit- 
chell  V.  State  (Miss.),  24  South.  312;  Hardin  v.  State,  66 
Ark.  53,  48  S.  W.  904;  Ford  v.  State,  75  Miss.  101,  21 
South.  524;  White  v.  State,  70  Ark.  24,  65  S.  W.  937.)  Most 
of  the  above  eases  deal  with  statements  made  to  the  accused 
by  persons  in  authority.  Under  many  of  the  authorities 
inducements  made  by  one  not  in  authority  and  not  in 
the  presence  of  officers,  much  less  strong  than  those  held  out 
to  the  defendant  by  his  father  in  this  case,  have  beeli  held  to 
vitiate  the  confessions  which  they  elicited.  {Smith  v.  State,  125 
Ga.  252,  54  S.  E.  190;  State  v.  Force,  69  Neb.  162,  95  N.  W.  42; 
Whitney  v.  Commonwealth,  24  Ky.  Law.  Rep.  2524,  74  S. 
W.  257 ;  Sorenson  v.  United  States,  143  Fed.  820,  74  C.  C.  A. 
468.)  Where,  however,  such  inducements  are  held  out  by  a 
private  person,  or  by  a  parent  in  the  actual  presence  of  the 
officers,  the  authorities  are  absolutely  unanimous  on  the  propo- 
sition that  confessions  elicited  by  them  are  inadmissible.  (12 
Cyc.  472.) 

Mr.  Albert  J.  Galen,  Attorney  General,  Mr.  E,  M.  Hall,  As- 
sistant Attorney  General,  and  Mr.  0.  W.  Belden,  for  Respond- 
ent, 

The  question  of  the  admissibility  of  confessions  in  evidence 
is  a  matter  which  rests  in  the  sound  discretion  of  the  trial 
judge,  and  its  ruling  will  not  be  disturbed  on  appeal  unless 
manifest  error  is  shown.  (Underbill  on  Criminal  Evidence, 
sec.  126;  12  Cyc.  482;  Commonwealth  v.  Hudson,  185  Mass. 
402,  70  N.  E.  436;  State  v.  Hopkirk,  84  Mo.  284;  State  v. 
Storms,  113  Iowa,  385,  86  Am.  St.  Rep.  380,  85  N.  W.  612; 
Sanchez  v.  State,  46  Tex.  Cr.  Rep.  179,  78  S.  W.  505;  Wilson 
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V.  State-  (Ga.),  9  S.  E.  1073.)  The  above  rule  as  to  the  ad- 
mission of  confessions  has  been  adopted  by  this  court.  {State 
V.  Tigke,  27  Mont.  327,  71  Pac.  3.) 

While,  as  stated  by  Wigmore,  confessions  are  excluded  on 
the  theory  that,  when  shown  to  have  been  made  by  inducements, 
the  same  are  untrustworthy,  however,  if  as  a  result  of  such 
confessions  search  is  made  and  facts  confirm  it  in  material 
point,  this  in  effect  destroys  the  reason  for  excluding  such  con- 
fession. (Wigmore  on  Evidence,  sec.  856.)  Applying  the  rule 
above  stated  to  the  confessions  testified  to  in  this  case,  we  find 
the  same  confirmed  in  all  their  material  details. 

That  an  admonition  that  ''it  would  he  better  to  tell  the 
truth'*  can  in  no  way  render  a  confession  inadmissible  has 
been  verf  clearly  and  fully  stated  by  Mr.  Wigmore  and  sup- 
ported by  a  long  line  of  authorities.  (Wigmore  oji  Evidence, 
sec.  832;  State  v.  Eomstett,  62  Kan.  221,  61  Pac.  805;  People 
V.  Kennedy,  159  N.  Y.  346,  70  Am.  St.  Rep.  557,  54  N.  E.  51; 
State  V.  Robinson,  117  Mo.  649,  23  S.  W.  1066 ;  State  v.  Patter- 
son,  73  Mo.  695;  State  v.  Carr,  37  Vt.  195;  Hintz  v.  State,  125 
Wis.  405,  104  N.  W.  110;  State  v.  Lipscomb,  160  Mo.  125,  60 
S.  W.  1085;  State  v.  Armstrong,  16  Mo.  257,  66  S.  W.  964; 
Fouts  V.  State,  8  Ohio  St.  109;  State  v.  Oossett,  9  S.  C.  Law 
Rep.  428;  Grimsinger  v.  State,  44  Tex.  Cr.  Rep.  1,  69  S.  W. 
586;  Beg,  v.  Jarvis,  10  C.  C.  C.  574;  Reg.  v.  Reeve,  12  C. 
C.  C.  179;  Huffman  v.  State,  130  Ala.  89,  30  South.  394; 
Minton  v.  State,  99  Ga.  254,  25  S.  E.  626;  State  v.  Staley,  14 
Minn.  (Gil.  75)  112.) 

The  circumstances  surrounding  the  making  of  the  confes- 
sions in  the  case  of  Bram  v.  United  States,  168  U.  S.  534,  18 
Sup.  Ct.  183,  42  L.  Ed.  570,  strongly  relied  upon  by  appellant, 
are  clearly  distinguishable  from  the  circumstances  surrounding 
the  making  of  the  confessions  in  the  case  at  bar.  Furthermore, 
such  case  has  been  severely  criticised  by  eminent  authorities 
on  evidence,  and  the  doctrine  therein  announced  repudiated  by 
several  state  courts  of  last  resort.  (State  v.  Storms,  113  Iowa, 
394,  86  Am.  St.  Rep.  380,  85  N.  W.  612.) 
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MR.  JUSTICE  HOLLOWAT  delivered  the  opinion  of  the 
court; 

'James  Sherman  was  convicted  of  the  crime  of  murder  of  the 
second  de^ee,  and  appeals  from  the  judgment  and  from  an 
order  denying  him  a  new  trial. 

During  the  course  of  the  trial,  an  effort  was  made  by  the 
state  to  introduce  in  evidence  certain  confessions  made  by  the 
defendant.  Upon  the  request  of  the  defendant,  the  court  ex- 
cused the  jury,  and  heard  testimony  as  to  the  circumstances 
under  which  such  confessions  were  made.  While  the  court 
seems  to  have  been  satisfied  that  the  confessions  were  admis- 
sible, it  nevertheless  finally  submitted  the  question  to  the  jury, 
and  this,  also,  would  appear  to  have  been  done  at  the  instance 
of  the  defendant,  after  he  ascertained  that  the  court  deemed 
that  such  confessions  were  admissible. 

It  is  claimed  by  the  defendant,  first,  that  the  evidence  pro- 
duced before  the  court,  sitting  without  a  jury,  shows  that 
the  confessions  were  inadmissible;  and,  second,  that  the  court 
erred  in  instructing  the  jury  as  to  the  test  to  be  applied  in 
determining  the  admissibility  of  such  confessions.  While  no 
exception  was  taken  to  the  mode  of  procedure  adopted  in  this 
instance,  a  discussion  of  it  is  necessary  in  order  to  determine 
whether  the  court  committed  either  or  both  of  the  errors  of 
which  complaint  is  made. 

No  subject  of  the  law  is  in  more  inextricable  confusion  than 
that  relating  to  the  admission  in  evidence  of  confessions  made 
by  one  accused  of  crime.  The  action  of  the  trial  court  in 
first  hearing  testimony  relating  to  the  circumstances  under 
which  the  confessions  were  made,  and  then  submitting  the 
question  of  their  admissibility  to  the  jury,  when  it  appeared 
that  there  was  some  conflict  in  the  evidence,  finds  support  in 
numerous  authorities.  (See  12  Cyc.  482,  where  the  cases  are 
cited.)  But  these  cases  are  from  states  having  statutes  differ- 
ent from  our  own.  or  not  having  any  statutes  upon  the  subject 
at  alL 
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The  question  whether  the  confessions  were  admissible  was 
one  relating  directly  to  the  competency — that  is,  the  admissibil- 
ity— of  the  evidence,  and  was  for  the  determination  of  the 
court  alone.  Sections  3440  and  3441  of  the  Code  of  Civil  Pro- 
cedure provide: 

**Sec.  3440.  All  questions  of  fact,  where  the  trial  is  by  jury, 
other  than  those  mentioned  in  the  next  section,  are  to  be 
decided  by  the  jury,  and  all  evidence  thereon  is  to  be  ad- 
dressed to  them,  except  when  otherwise  provided  by  this  Code. 

**Sec.  3441.  AU  questions  of  law,  including  the  admissibil- 
ity of  testimony,  the  facts  preliminary  to  such  admission,  and 
the  construction  of  statutes  and  other  writings,  and  other  rules 
of  evidence,  are  to  be  decided  by  the  court,  and  all  discussions 
of  law  addressed  to  it.     •    •    •  " 

These  statutes  are  alike  applicable. to  civil  and  criminal  cases, 
but  appear  to  have  been  overlooked,  not  only  in  the  trial  of  this 
case,  but  also  by  counsel  in  preparing  their  briefs.  Under  sec- 
tion 3441  above,  the  jury  had  nothing  whatever  to  do  with  de- 
termining the  admissibility  of  the  confessions.  That  question 
the  court  should  have  decided,  and,  in  doing  so,  should  have 
determined  the  questions  of  fact  surrounding  the  making  of 
the  confessions  and  applied  the  law  applicable  thereto.  (Ter- 
ritory V.  McClin,  1  Mont.  394 ;  Territory  v.  Underwood,  8  Mont. 
131,   19  Pac.   398.) 

In  State  v.  Tighe,  27  Mont.  327,  71  Pac.  3,  this  court  appears 
to  have  overlooked  the  decisions  in  the  McClin  and  Underwood 
Cases.  While  those  early  cases  were  decided  long  before  the 
adoption  of  our  present  Code,  and  at  a  time  when  we  had  no 
statute  upon  the  subject  now  under  discussion,  they  announce 
the  doctrine  which  has  always  prevailed  in  many  of  the  states, 
even  in  the  absence  of  statute.  While  the  decision  in  the  Tighe 
Case,  coming  much  later,  might  be  considered  by  some  as  over- 
ruling those  early  decisions,  even  though  they  are  not  mentioned, 
still  that  result  cannot  be  reached  when  recourse  is  had  to  sec- 
tion 3441  above,  which  states  in  no  uncertain  terms  the  rule 
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as  announced  in  those  early  eases.  The  Code  establishes  the 
law  of  this  state,  which  cannot  be  deemed  to  be  set  aside  by 
implication  by  a  decision  of  this  court.  We  must  conclude, 
therefore,  that  section  3441  above  was  overlooked  in  deciding 
the  Tighe  Case,  and  that,  in  so  far  as  the  decision  in  that  case 
conflicts  with  section  3441,  it  is  not  authority. 

We  do  not  mean  to  say,  however,  that  such  examination 
touching  the  admissibility  of  the  confessions  should  have  been 
conducted  without  the  hearing  of  the  jury.  The  action  of  the 
trial  court  in  passing  upon  the  admissibility  of  such  confessions 
is  subject  to  review  by  this  court,  and,  in  order  that  such  review 
may  be  had,  the  testimony  so  taken  must  be  brought  here  for 
review,  and,  in  order  that  that  may  be  done,  the  evidence  for 
review  must  be  evidence  taken  at  the  trial  of  the  cause,  and 
under  our  system  we  cannot  conceive  of  the  actual  trial  of  one 
accused  of  a  felony  proceeding  without  a  jury.  We  therefore 
decline  to  examine  the  testimony  brought  here  in  the  tran- 
script which  purports  to  have  been  taken  before  the  court  sit- 
ting without  a  jury. 

Furthermore,  if,  after  hearing  the  evidence,  the  court  de- 
cides that  the  confessions  are  admissible,  the  jury  are  not  ab- 
solutely bound  to  believe  the  facts  narrated  in  the  confessions, 
but  may  give  to  them  such  weight  as  they  deem  proper;  and, 
in  determining  the  weight  to  be  given  to  them,  they  may  con- 
sider all  the  circumstances  under  which  such  confessions  were 
made,  including  the  age  of  the  defendant,  the  fact — if  it  is  a 
fact — that  he  was  under  arrest  or  detained  at  the  tiriie  they  were 
made,  the  statements,  if  any,  made  to  him  at  the  time,  and, 
in  fact,  all  the  attending  circumstances,  and  therefore  it  is  nec- 
essary that  the  jury  should  hear  the  evidence  touching  the 
making  of  such  confessions,  although  it  is  addressed  primarily 
to  the  court. 

Under  this  view  of  the  case  the  trial  court  properly  refused 
to  give  defendant's  requested  instruction  No.  2,  and,  for  the 
same  reason,  erred  in  submitting  to  the  jury  the  question  of  the 
admissibility  in  evidence  of  the  confessions  of  the  defendant. 
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It  is  apparent,  however,  from  the  record  of  this  case  that 
the  trial  court  entertained  the  view  that,  in  order  for  such 
confessibns  to  be  inadmissible,  they  must  have  been  procured 
by  inducements  held  out  to  the  defendant  by  some  one  in  au- 
thority; and,  while  this  view  finds  support  in  the  decisions  of 
some  courts,  it  does  not  appear  to  be  supported  by  the  weight 
of  the  authorities,  nor  by  the  better  reasoning  as  it  appears  to 
us. 

The  only  reason  for  excluding  a  confession  in  any  event  is, 
that  the  circumstances  under  which  it  was  made  disclose  that 
the  confession  was  prompted  by  some  inducement — ^whether  of 
hope  or  fear — suflScient  to  induce  a  reasonable  person,  under  the 
circumstances  of  the  confessing  party,  to  make  such  confession 
without  regard  to  its  truth  or  falsity.  In  other  words,  if  the 
circumstances  are  such  as  that  the  prospect  of  bettering  his 
situation  by  speaking  even  falsely  would  appeal  to  the  con- 
fessing party,  as  a  reasonable  person,  as  the  better  alternative 
to  remaining  quiet,  then  the  confession  ought  not  to  be  received  ; 
and  it  is,  therefore,  immaterial  whether  the  confession  was  actu- 
ally made  in  response  to  inducements  held  out  by  an  officer 
or  by  some  third  person  in  the  presence  of  the  oflScer;  for  any 
reasonable  person  would  naturally  presume  that  an  inducement 
held  out  in  the  presence  of  an  oflScer,  and  not  repudiated  by 
him,  received  such  officer's  sanction  or  approval. 

While  we  do  not  approve  of  all  that  is  said  in  Territory  v. 
McClin,  or  in  Territory  v.  Underwood,  above,  we  do  agree  with 
the  result  reached  in  each  case,  and,  with  the  limitations  which 
we  have. suggested,  agree  with  the  following  portion  of  the 
opinion  taken  from  the  McClin  Case:  **In  regard  to  the 
person  by  whom  the  inducements  were  offered,  it  is  very 
clear  that,  if  they  were  offered  by  the  prosecutor,  or  by  an 
officer  having  the  prisoner  in  custody,  or  by  a  magistrate,  or, 
indeed,  by  one  having  authority  over  him  or  over  the  prosecu- 
tion itself,  or  by  a  private  person  in  the  presence  of  one  in  au- 
thority, the  confession  will  not  be  deemed  voluntary  and  will  be 
rejected.'* 
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Under  this  view  of  the  case  the  testimony  of  the  father  of 
the  defendant,  as  to  certain  statements  made  by  him  to  the 
defendant  in  the  presence  of  the  ofBcers,  which  statements,  it 
is  contended,  operated  as  an  inducement  to  the  defendant  to 
make  the  confessions,  should  have  been  considered  by  the  court 
in  determining  whether  the  confessions  were  induced  under  such 
circumstances  as  would  exclude  them;  and,  if  then  the  confes- 
sions were  admitted,  such  statements  might  be  considered  by  the 
jury  along  with  other  testimony  in  determining  the  weight  to  be 
given  to  such  confessions.  If,  in  submitting  to  the  jury  the 
question  of  the  admissibility  in  evidence  of  the  confessions,  the 
court  had  been  pursuing  the  proper  course — ^which  it  did  not — 
still,  in  excluding  from  the  jury,  by  the  instructions  complained 
of,  the  testimony  of  the  father  of  the  defendant  as  to  the  state- 
ments made  by  him,  the  defendant  was  prejudiced. 

The  principle  of  law  which  rejects  a  confession  made  by  one 
accused  of  crime,  when  made  under  circumstances  which  indi- 
cate that  some  inducement  was  held  out  to  the  accused  which 
would  be  sufficient  to  induce  a  reasonable  person,  in  a  like  situa- 
tion, to  speak  out  regardless  of  the  truth  or  falsity  of  his  state- 
ment, rather  than  remain  silent,  is  based  .upon  the  unreliability 
of  such  testimony — the  probability  of  the  statements  being  un- 
true. The  principle  itself  had  its  origin  in  a  spirit  of  consid- 
eration shown  to  accused  persons,  and  is  the  expression  of  a 
natural  reaction  from  the  harshness  and  rigor  prevailing  in  the 
administration  of  the  criminal  law  a  century  and  more  ago.  A 
confession  belongs  merely  to  a  class  of  admissions,  consisting, 
generally  speaking,  of  a  direct  acknowledgment  of  guilt  by  one 
charged  with  a  crime,  and,  because  of  the  danger  of  its  un- 
trustworthiness,  is  governed  by  a  special  rule  applicable  only, 
however,  to  its  admissibility,  and,  when  that  rule  is  satisfied, 
it  is  to  be  treated  as  any  other  admission.  These  principles 
have  been  generally  accepted ;  but  the  confusion  has  arisen  from 
an  apparent  effort  on  the  part  of  courts  to  establish  a  hard  and 
fast  rule  for  defining  the  test  by  which  the  admissibility  of  con- 
fessions is  to  be  governed.     Manifestly  this  could  not  be  done, 
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for  the  reason  that  every  case  must  be  governed  by  its  own 
surrounding  facts  and  circumstances.  The  only  fair  test,  if 
such  it  can  be  called,  which  can  be  applied  is  this:  Was  the 
inducement  held  out  to  the  accused  such  as  that  there  is  any 
fair  risk  of  a  false  confession!  For  the  object  of  the  rule  is 
not  to  exclude  a  confession  of  the  truth,  but  to  avoid  the  possi- 
bility of  a  confession  of  guilt  from  one  who  is  in  fact  inno- 
cent. 

In  their  desire  to  get  away  from  the  ancient  doctrine  that  a 
confession  by  the  accused  would  be  received  even  though  pro- 
cured by  torture,  many  of  the  courts  have  gone  to  the  opposite 
extreme,  and  have  held  that  any  threat  or  promise  made,  any 
fear  engendered  in  the  mind  of  the  accused,  or  any  hope  of 
bettering  his  condition  held  out  to  him,  however  slight,  would 
exclude  a  confession  made  in  consequence  thereof,  irrespective 
of  the  question  whether  in  fact  such  threat,  promise,  fear,  or 
hope  could,  or  in  all  human  probability  did,  influence  the  ac- 
cused to  make  a  false  confession.  And  so  we  find  many  in- 
stances wherein  courts  have  simply  sacrificed  justice  and  com- 
mon sense  upon  the  altar  of  mere  sentimentality.  It  is  un- 
necessary here  to  review  the  decisions  in  the  cases  cited  by  ap- 
pellant. Those  cases,  together  with  the  cases  and  other  au- 
thorities cited  by  the  attorney  general,  fairly  illustrate  the  great 
difference  of  opinion  which  has  prevailed.  It  is  worthy  of 
note,  however,  that  there  appears  to  be  a  tendency  now  mani- 
fested quite  generally  to  apply  the  principles  here  mentioned. 
In  1  Wigmore  on  Evidence,  Chapter  XXVIII,  the  entire  subject 
IS  treated  and  the  cases  cited. 

Certain  testimony  was  introduced  by  the  state  as  to  state- 
ments made  by  the  defendant  respecting  a  certain  mask.  A 
motion  was  made  to  strike  out  the  testimony,  but  the  motion 
was  denied.  While  we  doubt  very  much  whether  the  defendant 
could  have  been  prejudiced,  the  evidence  appears  to  be  irrele- 
vant and  immaterial,  and  these  are  sufficient  reasons  for  its  ex- 
clusion. 
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For  the  reasons  here  given,  the  judgment  and  order  are  re- 
versed, and  the  cause  is  remanded,  with  directions  to  the  district 
court  to  grant  the  defendant  a  new  trial. 

Reversed  and  remanded, 

Mr.   Justice  Smith  concurs. 

Mb.  Chief  Justice  Brantly:  I  concur  in  the  result. 


STATE  EX  rel.  livesay,  Relator,  v,  SMITH,  Appellant. 

(No.  2,424.) 

(Submitted  June  15,  1907.  Decided  June  24,    1907.) 

[90  Pac.  750.] 

Neiv  Counties — Clerks  of  District  Court — Term  of  Office — Stat- 
utes— Constitution — Elections — Quo  Warranto, 

1.  Section  18,  Article  VITI,  of  the  Constitution  provides  that  the 
clerk  of  the  district  court  shall  be  elected  at  the  same  time  and  for 
the  same  term  as  the  district  judge.  Section  12  of  the  same  Article 
declares  that  the  term  of  office  of  the  judge  of  the  district  court  shall 
be  four  years.  The  Act  creating  Sanders  county  (Sess.  Laws,  1905, 
p.  18)  provided  that  the  persons  appointed  to  fill  the  various  county 
offices  should  hold  such  offices  until  after  the  next  general  election, 
etc.  Although  in  his  proclamation  for  the  general  election  held  in 
November  1906,  the  governor  did  not  call  for  the  election  of  a  clerk 
of  the  district  court,  the  relator  was  nominated  for  that  office  by  a 
political  convention,  received  the  highest  number  of  votes  and  a  cer- 
tificate of  election  was  issued  to  him.  In  a  quo  warranto  proceeding 
the  person  holding  the  office  under  the  Act  creating  Sanders  county 
was  ousted,  and  the  relator  declared  entitled  to  it.  Held,  that  the 
district  court  erred  in  entering  judgment  for  relator,  in  that  the  words 
'*next  general  election,"  as  used  in  the  Act  creating  the  new  county, 
with  reference  to  the  office  of  clerk  of  the  district  court,  mean  the  next 
general  election  for  filling  that  particular  office  in  the  judicial  dis- 
trict, and  not  the  next  general  election  held  for  any  purpose. 

Appeal  from  District  Court,  Sanders  County;  F.  C.  Webster, 
Judge. 
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Quo  warranto  by  the  state  on  the  relation  of  Corbie  Livesay 
against  L.  E.  Smith.  Prom  a  judgment  for  relator,  defendant 
appeals.    Reversed  and  remanded. 

Messrs.  Wallace  dk  Donnelly,  Mr.  H.  H.  Parsons,  and  Mr.  H. 
J.  Burleigh,  for  Appellant. 

Citing:  Matthewson  v.  County  Commissioners,  34  Kan.  607, 
9  Pac.  769;  State  v.  Collins,  2  Nev.  351;  State  v.  PhUips,  30 
Pla.  579,  11  South.  922;  People  v.  Wilson,  72  N.  C.  157;  People 
V.  Coll,  132  Cal.  334,  64  Pac.  477;  People  v.  Hardy,  8  Utah,  73, 
29  Pac.  1118;  State  v.  Gardiner,  3  S.  Dak.  553,  54  N.  W.  606; 
Mechem  on  Public  OflScers,  sec.  174 ;  Kenfield  v.  Irwin,  52  Cal. 
164;  People  v.  Weller,  11  Cal.  49,  70  Am.  Dec.  754;  State  ex 
rel.  Breen  v.  Toole,  32  Mont.  4,  79  Pac.  403;  Oeorge  v.  Oxford, 
16  Kan.  80, 

Messrs.  Hall  dk  Patterson,  for  Respondent. 

Citing:  People  v.  Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103; 
State  ex  rel,  Williams  v.  Mayhew,  21  Mont.  93,  52  Pac.  981; 
State  V.  Foster,  36  Kan.  504,  13  Pac.  842;  People  v.  Budd,  114 
Cal.  168,  45  Pac.  1060,  34  L.  R.  A.  46;  Haggerty  v.  Arnold, 
13  Kan.  367. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  district  court  for 
Sanders  county,  in  a  quo  warranto  proceeding,  ousting  the  ap- 
pellant from  the  office  of  clerk  of  the  district  court  of  that 
county  and  declaring  the  relator  entitled  to  the  same. 

The  facts,  as  disclosed  by  the  pleadings,  upon  which  judg- 
ment was  rendered,  are  as  follows:  By  an  Act  of  the  ninth 
legislative  assembly  (Laws,  1905,  p.  18)  the  county  of  Sanders 
was  created,  its  boundaries  defined,  and  its  organization  and 
government  provided  for.  Certain  persons  were  by  the  Act 
appointed  to  fill  the  various  county  offices.    The  appellant  was 
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named  as  clerk  of  the  district  court.  He  duly  qualified  for  the 
ofBce,  and  held  the  same  until  ousted  in  this  proceeding.  In  his 
proclamation  for  the  general  election  to  be  held  in  November, 
1906,  the  governor  did  not  mention,  or  call  for  the  election 
of  a  clerk  of  the  district  court.  However,  the  relator  was  regu- 
larly nominated  for  that  office  by  a  political  convention,  re- 
ceived the  highest  number  of  votes  cast,  and  a  certificate  of 
election  was  issued  to  him.  Appellant  contends  that  the  dis- 
trict court  erred  in  ordering  a  judgment  in  favor  of  the  re- 
lator. 

Section  10  of  the  Act  creating  Sanders  county  reads,  in 
part,  as  follows:  "All  of  said  officers  shall  have  power  and 
perform  the  same  duties,  and  be  entitled  to  the  same  privileges, 
as  are  by  law  conferred  upon  like  officers  in  other  counties, 
and  shall  hold  their  respective  offices  until  after  the  next  gen- 
eral election,  or  until  their  successors  are  duly  elected  and 
qualified.     •     •     •     »' 

The  main  question  to  be  decided  here  is:  What  is  the  mean- 
ing of  the  phrase  **the  next  general  election,'*  as  employed  in 
this  Act?  Respondent  contends  that  it  means  the  next  general 
election  held  for  any  purpose,  while  appellant's  claim  is  that  it 
means  the  next  general  election  at  which  a  clerk  of  the  district 
court  would  be  elected  in  conformity  with  established  law. 

It  is  conceded  by  appellant,  and,  indeed,  has  been  directly 
decided  by  this  court  in  State  ex  rel.  Williams  v.  Mayhew,  21 
Mont.  93>  52  Pac.  981,  and  in  In  re  Terrett,  34  Mont.  325,  86 
Pac.  266,  that  the  legislature  has  power  to  fill  provisionally  the 
offices  which  it  creates,  not  otherwise  provided  for  in  the  Con- 
stitution. Appellant  also  concedes  the  power  of  the  legislature 
to  make  an  appointment  for  any  number  of  months  up  to  the 
first  Monday  in  January  following  the  regular  election  for  the 
particular  office  in  question* 

Section  18^  Article  VIII,  of  the  Constitution,  provides  as  fol- 
lows: **The  clerk  [of  the  district  court]  shall  be  elected  at  the 
same  time  and  for  the  same  term  as  the  district  judge."  Sec- 
tion 12  of  the  same  Article  provides:  **The  state  shall  be  di- 
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vided  into  judicial  districts,  in  each  of  which  there  shall  be 
elected  by  the  electors  thereof  one  judge  of  the  district  court, 
whose  term  of  office  shall  be  four  years,  except  that  the  district 
judges  first  elected  shall  hold  their  offices  only  until  the  general 
election  in  the  year  one  thousand  eight  hundred  and  ninety- 
two  (1892),  and  until  their  successors  are  elected  and  quali- 
fied." 

The  relator  relies  upon  the  case  of  State  ex  rel.  Williams  v. 
May  hew,  supra,  and  it  was  stated  on  the  argument  that  the 
judge  of  the  district  court  of  Sanders  county  felt  bound  by 
that  case  as  decisive  of  this  one.  In  that  case,  after  discussing 
those  matters  of  law  hereinbefore  referred  to  as  conceded  by 
appellant,  this  court  said:  '*We  think,  therefore,  that  the 
legislature  had  the  power  to  fill  provisionally  the  offices  created 
by  the  Act  organizing  Ravalli  county  by  naming  the  several 
officers  in  the  Act,  including  commissioners,  and  that  the 
commissioners  so  named  in  the  Act  held  for  the  time  prescribed 
in  the  Act,  and  that  at  the  end  of  that  time,  to-wit,  at  the 
next  general  election  thereafter,  it  was  lawful  and  proper  under 
the  Constitution,  to  elect  their  successors,  who  would  be  en- 
titled to  hold  their  offices  for  four  yeara,  the  term  for  which 
commissioners  hold  office  under  the  Constitution  from  the  time 
of  their  qualification." 

When  we  read  the  Act  creating  Ravalli  county,  we  find  that 
it  contains  these  provisions: 

''Section  3.  The  following  named  persons  are  hereby  ap- 
pointed to  fill  the  offices  set  opposite  their  names  respeetively, 
to-wit:  •  •  •  Who  shall  have  the  same  powers,  duties  and 
privileges  as  are  by  law  conferred  upon  like  officers  in  other 
counties,  and  who  shall  hold  their  respective  offices  until  after 
the  next  general  election  or  until  their  successors  are  duly 
elected  and  qualified.     •     •     • 

**  Section  4.  At  the  next  general  election  three  county  com- 
missioners shall  be  voted  for  in  the  county  of  Ravalli.  The 
two  persons  receiving  the  highest  number  of  votes  for  county 
commissioner  shall  hold  the  office  until  the  next  general  elec- 
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tion  of  1898,  and  until  their  successors  are  elected  and  quali- 
fied, and  the  person  receiving  the  next  highest  number  of 
votes  for  county  commissioner  shall  hold  his  office  until  the  gen- 
eral election  in  the  year  1896,  and  until  his  successor  is  elected 
and  qualified."     (Laws,  1893,  p.  210.) 

In  the  Act  creating  Sanders  county  there  is  no  provision 
similar  to  section  4  of  the  Act  creating  Ravalli  county.  Bear- 
ing in  mind  that  the  legislature  had  power  to  fix  the  terms  of 
office  of  its  appointees,  with  the  limitation  heretofore  noticed, 
section  4  of  the  Act  just  quoted,  providing  that  one  of  the 
commissioners  chosen  at  the  next  general  election  should  hold 
his  office  until  the  general  election  in  1896,  discloses  the  fact 
that  the  legislature,  in  employing  the  words  *'the  next  general 
election"  in  section  3,  referred  to  the  next  general  election  for 
any  purpose,  or  the  general  election  of  1894,  because  that  was 
the  only  election  at  which  this  commissioner  could  be  chosen. 

The  statement  of  the  case  in  State  ex  rel,  Williams  v.  May- 
hew,  as  reported,  is  incomplete,  in  that  it  fails  to  show  that 
the  contest  therein  referred  to  was  between  one  set  of  county 
commissioners  elected  in  1894  and  three  others  who  claimed  to 
have  been  elected  in  1896.  It  will  be  seen  that  the  law  creat- 
ing Ravalli  county  provided  expressly  for  an  election  to  these 
offices  in  1894,  and  the  court  properly  held  that  those  persons 
so  elected  in  1894  were  entitled  to  the  offices.  In  the  Mayhew 
Case  the  court  also  said:  *'We  are  unable  to  find  any  support 
for  the  theory  that  by  the  terms  or  spirit  of  the  Constitution, 
conmiissioners  should  always  be  elected  in  all  the  counties,  old 
and  new,  at  the  same  time,  and  that  time  every  four  years 
from  the  date  of  the  adoption  of  the  Constitution."  This  lan- 
guage was  undoubtedly  employed  to  negative  the  contention  that 
county  commissioners  were  to  be  chosen  at  any  particular  general 
election.  But  in  the  Act  creating  Sanders  county  it  is  provided 
that  the  new  county  shall  form  a  part  of  the  fourth  judicial 
district,  and  this  court  takes  judicial  notice  of  the  fact  that  the 
judge  of  that  district  was  elected  in  1904  for  a  term  of  four 
years,  and  that  his  successor  must  be  chosen  at  the  general  elec- 
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tion  in  1908,  which  is,  therefore,  the  next  geneiral  election  since 
the  creation  of  Sanders  county  at  which  a  clerk  of  the  court 
would  be  regularly  chosen. 

In  the  case  of  State  ex  rel.  Watson  v.  Cobb,  2  Kan.  32,  it 
was  held  that  a  regular  election  was  one  held  in  conformity 
with  the  established  rule  laid  down  in  the  Constitution.  The 
court  also  said:  **So  that  the  next  regular  election  is  the  one 
next  occurring  at  which  the  particular  class  of  judicial  officers 
is  to  be  chosen."  And  in  Matthews  v.  Board  of  County  Com- 
missioners, 34  Kan.  606,  9  Pac.  765,  the  same  court,  after  quot- 
ing the  foregoing  language,  said:  ''These  definitions  we  think 
are  correct." 

In  State  ex  rel,  Daggett  v.  Collins,  2  Nev.  351,  a  contest  for 
the  office  of  school  superintendent,  the  court  interpreted  the 
phrase  "until  the  next  general  election"  to  mean  until  the 
next  general  election  at  which  a  superintendent  could  be 
elected. 

Speaking  of  the  power  of  a  city  council  to  fill  a  vacancy  in 
the  office  of  municipal  judge,  under  a  charter  provision  giving 
authority  to  fill  all  vacancies  "until  the  next  regular  election," 
the  supreme  court  of  Florida,  in  State  ex  rel.  Attorney  Gen- 
eral V.  Philips,  30  Fla.  579,  11  South.  922,  said:  "Our  con- 
struction  is  that,  when  the  city  council  elects  an  eligible  person 
to  fill  a  vacancy,  he  holds  his  office  for  the  unexpired  term, 
and  until  the  next  regular  election  for  filling  the  office  of  mu- 
nicipal judge." 

In  the  case  of  People  v.  Wilson,  72  N.  C.  155,  it  was  held  that 
the  words  "until  the  next  regular  election"  mean  until  the 
next  regular  election  for  the  office  in  which  a  vacancy  occurred. 

The  supreme  court  of  California  in  People  v.  Col,  132  CaL 
334,  64  Pac.  477;  said:  "We  think  the  phrase  'next  general 
election'  refers  to  the  general  election  for  filling  the  particu- 
lar office  to  which  the  person  is  appointed."  (See,  also.  People 
V.  Budd,  114  Cal.  168,  46  Pac.  1060,  34  L.  R.  A.  46;  State 
ex  rel.  McGee  v.  Gardner,  3  S.  Dak.  553,  54  N.  W.  606.) 
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It  may  be  admitted,  as  a  basis  for  an  argument,  that  the 
legislature  had  power  to  provide  specifically  that  the  appellant 
should  hold  his  office  by  appointment  until  the  general  elec- 
tion for  1906,  when  his  successor  should  be  elected  to  hold  until 
the  following  general  election,  but  this  does  not  assist  us  in 
answering  the  question  here  involved.  The  question  here  is: 
What  did  the  legislature  mean  when  it  used  the  general  lan- 
guage it  employed,  in  view  of  the  constitutional  provisions  fix- 
ing the  term  of  office  and  time  of  election  of  clerks  of  the 
district  courts  generally!  The  legislature  is  presumed  to  have 
been  familiar  with  the  constitutional  provisions  quoted,  and 
we  are  therefore  satisfied  that  in  not  providing  specifically  for 
an  election  of  clerk  of  the  district  court  in  November,  1906, 
it  intended  that  the  appointee  should  hold  until  the  present 
term  of  the  judge  of  that  district  expired. 

A  few  cases  and  some  dissenting  opinions  of  judges  may 
be  found  in  which  the  views  expressed  in  the  foregoing  cases 
are  not  concurred  in ;  but,  in  view  of  the  phraseology  of  the  law 
creating  Sanders  county,  and  the  constitutional  provisions 
here  referred  to,  we  have  no  hesitancy  in  holding  that  the 
words  **next  general  election,"  as  used  in  the  Act  under  dis- 
cussion, mean,  so  far  as  the  office  of  clerk  of  the  district  court 
is  concerned,  not  the  next  general  election  held  for  any  purpose, 
but  the  next  general  election  held  in  conformity  with  the  gen- 
eral law  for  filling  that  particular  office  in  that  judicial  dis- 
trict, and  that,  therefore,  the  court  below  erred  in  entering  a 
judgment  for  the  relator. 

The  judgment  of  the  district  court  of  Sanders  county  is  re- 
versed, and  the  cause  remanded,  with  directions  to  enter  judg- 
ment in  favor  of  the  appellant,  to  the  effect  that  he  is  en- 
titled to  the  office  of  clerk  of  the  district  court  in  and  for 
Sanders  county. 

Reversed  and  remanded, 

Mb.  Chief  Justice  Brantly  and  Mb.  Justice  Holloway  con- 
our. 

Mont.,  VoL  35—34 
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uo         HARRINGTON,  Respondent,  v.  BUTTE  &  BOSTON  MIN- 
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ING  COMPANY  et  al.,  Appellants. 

(No.  2,430.) 

(Submitted  June  17,  1907.  Decided  June  24,  1907.) 

[90  Pac.  748.] 

Appeal — Scope  of  Review — Record — New  Trial  Statement — 
Judgment-roll — Administrators — Claims  Against  Estates — 
Admissions — Proof. 

Appeal  fTom  Judgment — Scope  of  Review — Evidence — Sufficiency. 

1.  On  an  appeal  from  a  judgment  in  a  civil  c^use,  the  sufficiencj  of 
the  evidence  to  support  it  cannot  be  reviewed,  in  the  absence  ot  «d 
appeal  from  an  order  denying  appellants  a  new  trial. 

Same — ^Becord — Statement  on  Motion  for  New  Trial. 

2.  Where  the  record  on  appeal  from  a  judgment  simply  showed  that 
the  statement  on  motion  for  a  new  trial  had  been  settled,  but  failed  to 
disclose  that  the  motion  for  a  new  trial  had  ever  been  passed  upon,  the 
statement  was  not  used  ''on  motion  for  a  new  trial,"  within  the 
meaning  of  section  1736  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  any  statement  used  on  motion  for  a  new  trial  may  also  be 
used  on  appeal  from  a  final  judgment,  and,  therefore,  cannot  be  ex- 
amined to  determine  whether  the  evidence  is  sufficient  to  support  the 
judgment. 

(New  Trial  Statement — Judgment-roll. 

3.  Under  section  1196  of  the  Code  of  Civil  Procedure,  a  statement 
on  motion  for  a  new  trial  is  not  a  part  of  the  judgment-roll. 

Administrators — Claims   Against   Estate — Pleadings — Admissions — Proof. 

4.  Where  defendants'  answer  admitted  that  a  verified  claim  for  the 
amount  sued  for  had  been  duly  presented  and  disallowed  by  the  ad- 
ministrator of  one   of  the  defendants,  plaintiff  was  not  required   to 

•prove  the  presentation  and  disallowance  of  his  claim,  as  otherwise 
Compelled  to  do  by  the  provisions  of  section  2612  of  the  Code  of  Civil 
Procedure. 

Appeal  from  District  Court,  Silver  Bow  County;  Geo.  if. 
Bourquin,  Judge. 

Action  by  Phil.  J.  Harrington  against  the  Butte  and  Boston 
Mining  Company  and  others.  From  a  judgment  for  plaintiff, 
defendants  appeal.     Affirmed. 

Mr.  C.  M.  Parr,  for  Appellants. 

Mr.  James  E.  Healy,  and  Messrs.  Maury  it  Hogevoll,  for  Re- 
spondent. 
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MR.  JUSTICE  HOLLOWAY  delivered  the  opinion  of  the 
court: 

This  is  the  fourth  appeal  in  this  ease.  For  a  statement  of 
the  facts  it  will  be  sufficient  to  refer  to  the  former  decisions 
of  this  court.  {Harrington  v.  Butte  etc.  Min,  Co.,  19  Mont.  411, 
48  Pac.  758,  27  Mont.  1,  69  Pac.  102,  33  Mont.  330,  114  Am.  St. 
Rep.  821,  83  Pac.  467.)  In  this  instance  the  plaintiff  had  judg- 
ment in  the  district  court,  and  from  that  judgment  the  defend- 
ants have  appealed. 

The  first  contention  made  is  that  the  evidence  is  insufficient 
to  support  the  judgment;  but  this  contention  cannot  be  consid- 
ered. There  is  not  any  appeal  from  an  order  denying  defend- 
ants a  new  trial.  Neither  does  it  appear  that  a  motion  for  a 
new  trial  was  ever  passed  upon  by  the  district  court.  All 
that  does  appear  is  that  the  statement  on  motion  for  a  new  trial 
was  settled.  Section  1736  of  the  Code  of  Civil  Procedure  pro- 
vides, among  other  things:  "Any  statement  used  on  motion 
for  a  new  trial  may  be  used  on  appeal  from  a  final  judgment 
equally  as  upon  appeal  from  the  order  granting  or  refusing 
a  new  trial.''  So  far  as  this  record  discloses,  the  motion  for 
new  trial  was  never  passed  upon,  and  therefore  it  cannot  be 
said  that  the  statement  was  used  '*on  motion  for  a  new  trial." 
A  statement  on  motion  for  a  new  trial  is  not  a  part  of  the 
judgment-roll.  (Code  Civ.  Proc,  sec.  1196.)  These  consid- 
erations dispose  of  all  questions  raised  which  do  not  appear 
upon  the  judgment-roll  itself. 

It  is  urged  that  the  court  committed  error  in  giving  in- 
struction No.  2;  but  the  only  argument  advanced  against  this 
instruction  is  that  it  ignores  the  provisions  of  sections  2604  and 
2610  of  the  Code  of  Civil  Procedure.  Section  2604  relates  to 
claims  against  an  estate,  and  section  2610  relates  to  actions 
founded  upon  claims  against  an  estate  which  have  been  dis- 
allowed by  the  executor  or  administrator. 

Before  this  last  trial  in  the  district  court,  John  A.  Leggat, 
one  of  the  original  defendants,  died,  and  Alexander  J.  Leggat, 
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his  administrator,  was  substituted.  A  supplemental  complaint 
was  filed  alleging  these  facts,  and  also  the  fact  that  a  verified 
claim  for  the  amount  sued  for  w.as  duly  presented  and  dis- 
allowed by  such  administrator.  An  answer  to  this  supplemen- 
tal complaint  was  filed,  in  which  these  facts  are  admitted.  It 
is  now  insisted  that,  notwithstanding  such  admissions,  it  was 
incumbent  upon  the  plaintiflF  to  prove  that  such  claim  was  pre- 
sented and  disallowed:  that  this  instruction  ignores  such  fact, 
and  section  2612  of  the  Code  of  Civil  Procedure  is  cited  in 
support  of  this  contention.  But  this  section  is  not  susceptible 
of  the  construction  for  which  appellants  contend. 

Counsel  must  concede  that  if  upon  the  trial  of  this  case 
plaintiflf  had  offered  to  make  proof  of  these  facts,  and -defend- 
ants had  thereupon  in  open  court  admitted  them,  and  such 
admission  had  gone  into  the  record,  then  a  suflScient  showing 
would  have  been  made,  and  the  facts  would  have  been  proved 
conformably  to  section  2612  above.  But  such  an  admission 
could  not  have  any  greater  force  or  effect  than  the  solemn 
admission  of  the  defendants  in  this  answer.  Juries  are  called 
to  try  issues  of  fact  raised  by  the  pleadings,  and  there  cannot 
be  any  issue  involved  in  an  instance  where  plaintiff  alleges 
a  fact,  and  the  defendants  admit  it.  It  is  a  general  rule,  too 
well  established  to  admit  of  discussion,  that  the  plaintiff  need 
not  prove  a  fact  admitted  by  the  defendants,  and  this  rule  is 
not  in  any  sense  in  conflict  with  section  2612  above.  In  Frank 
V.  Symong,  35  Mont.  56,  88  Pac.  561,  this  court  said:  *'To  the 
extent  of  the  admissions  in  the  pleadings,  both  the  court  and 
the  jury  are  bound  by  them." 

This  disposes  of  all  matters  properly  presented  by  defend- 
ants. Not  finding  any  error  in  the  record,  the  judgment  is 
affirmed. 

Affirmed. 

Mr.  Justice  Smith  concurs. 

Mr.  Chief  Justice  Brantly,  being  disqualified,  takes  no  part 
in  the  foregoing  decision. 
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McKEE,  Respondent,  v.  BTELENBERG  et  al.,  Dependants; 
BIELENBERG,   Appellant. 

(No.  2,422.) 

(Submitted  June  15,  3907.  Decided  June  24,  1907.) 

[90  Pac.  757.] 

Appeal  from  Justices'  Courts — Dismissal — Record — Affirmance 
— Bills  of  Exceptions. 

1.  The  judgment  of  the  district  court  dismissing  an  appeal  from  a 
justice's  court  will  be  aflSrmed,  where  the  bill  of  exceptions  in  the 
record  presented  to  the  supreme  court  for  review  is  a  mere  skeleton, 
and  does  not  contain,  bv  copy  or  appropriate  reference,  either  the  tran- 
script from  the  justice  of  the  peace  court,  notice  of  appeal  to  the  dis- 
trict court,  motion  to  dismiss  or  order  dismissing  the  appeal — none  of 
which  papers  form  a  part  of  the  judgment-roU,  and  must,  therefore, 
be  incorporated  in  a  bill  of  exceptions. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M. 
Bourquin,  Judge, 

Action  by  James  McKee,  doing  business  as  the  McKee 
Printing  Company,  against  N.  J.  Bielenberg  and  another,  doing 
business  as  0.  W.  Pufahl  &  Co.  From  a  judgment  of  the  dis- 
trict court  dismissing  an  appeal  from  a  justice  of  the  peace, 
court  defendant  Bielenberg  appeals.    Affirmed. 

Mr,  B.  L.  Clinton,  for  Appellant. 

Mr.  Carl  J,  Smith,  and  Mr,  John  A.  Smith,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  action  was  begun  in  a  justice  of  the  peace  court  of  Silver 
Bow  county.  It  is  recited  in  the  record  that  plaintiff  had  a 
judgment  against  the  two  defendants,  Bielenberg  and  Pufahl, 
in  that  court,  for  $92  and  costs,  from  which  judgment  Bielen- 
berg appealed  to  the  district  court  and  Pufahl  did  not;  also 
that  a  motion  was  filed  in  the  district  court  to  dismiss  such 
appeal,  which  motion  was  granted.  Prom  a  judgment  of  dis- 
missal, Bielenberg  appeals  to  this  court. 
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The  bill  of  exceptions  sb  settled  and  allowed  in  the  district 
court  is  a  mere  skeleton,  reading  as  follows: 

"The  defendant,  N.  J.  Bielenberg  prepares  the  following  as 
his  bill  of  exceptions: 

'*(Copy  of  Complaint.) 

"(Copy  of  the  Answer.) 

"(Copy  of  Notice  of  Appeal,  Justice's  Court.) 

"(Transcript,  Justice's  Court.) 

"(Copy  Notice  of  Motion  to  Dismiss  Appeal  from  Justice's 
Court.) 

"(Copy  Motion  to  Dismiss  Appeal  from  Justice's  Court.) 

"  (Copy  of  Order  Dismissing  Appeal  from  Justice's  Court.) 

"Exceptions  of  N.  J.  Bielenberg,  defendant. 

"The  defendant,  N.  J.  Bielenberg,  excepts  to  the  ruling  of 
the  Hon.  George  M.  Bourquin,  Judge  of  the  above-entitled 
court,  as  set  forth  in  journal  entry,  Journal  16,  page  22,  upon 
the  following  grounds,  to-wit:  The  court  erred  in  dismissing 
the  said  defendant's  appeal  in  the  above-entitled  court  and 
cause." 

This  bill  of  exceptions  is  of  no  avail  for  the  purpose  of  re- 
viewing the  order  of  the  district  court.  There  is  not  incorpo- 
rated therein,  either  by  copy  or  appropriate  reference,  either 
the  transcript  from  the  justice  of  the  peace  court,  notice  of 
^appeal  to  the  district  court,  motion  to  dismiss,  or  order  dis- 
missing the  appeal.  None  of  these  papers  form  a  part  of  the 
judgment-roll,  and  the  only  way  that  they  can  be  so  authenti- 
<»ated  as  to  enable  this  court  to  consider  them  is  by  a  proper 
bill  of  exceptions.  {Featherman  v.  Granite  County,  28  Mont. 
462,  72  Pac.  972.)  With  these  papers  absent  from  the  record, 
we  cannot  review  the  action  of  the  district  court  in  dismissing 
the  appeal.  It  is  presumed  to  have  been  correct,  and  the 
judgment  appealed  from  is  aflBrmed. 

Affirmed, 

Mr.  Chief  Justice  Bbantly  and  Mb.  Justice  Holloway  con- 
cur. 
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STATE,  Respondent,  v.  PENNA,  Appellant. 

(No.  2,413.) 

(Submitted  June  14,  1907.  Decided  June  28,  1907.) 

[90  Pac,  787.] 

Criminal  Law — Homicide — Insanity — Opinion  Evidence — Wit- 
nesses— Competency — Credibility — Insti-uctions — Good  Char- 
acter. 

Criminal  Law — Homicide — Insanity — Opinion  Evidence — Competency — ^Wit- 
nesses. 

1.  Evidence  of  nonexpert  witnesses  on  the  question  of  the  sanity  of 
the  defendant  in  a  prosecution  for  homicide,  to  be  admissible,  must, 
under  section  3146  of  the  Code  of  Civil  Procedure,  be  based  upon  an 
intimate  acquaintance  with  him,  and  the  witnesses  must  state  the  facts 
upon  which  their  opinions  are  founded. 

Same. 

2.  Held,  in  a  capital  case,  that  the  acquaintanceship  acquired  with 
the  defendant  by  newspaper  reporters  during  an.  interview  lasting  a 
half  hour,  within  a  few  hours  after  the  killing,  was  not  such  as  to 
bring  them  within  the  rule  laid  down  in  section  3146,  Code  of  Civil 
Procedure,  and  hence  that  their  evidence,  declaring  the  defendant 
sane,  was  inadmissible. 

Same — Insanity — Witnesses — Competency — ^Discretion — Keview. 

3.  Obiter:  The  determination  of  the  question  whether  a  nonexpert 
witness  had  an  intimate  acquaintanceship  with  a  person  on  trial  for 
homicide,  so  as  to  qualify  him  to  testify  as  to  his  sanity,  rests  in  the 
discretion  of  the  district  court,  subject  to  review  only  in  case  of  a 
clear  abuse  of  such  discretion. 

Same — Beason  for  Opinion. 

4.  Error  was  committed  by  the  district  court  in  refusing  to  permit 
a  nonexpert  witness,  who  had  some  acquaintance,  gained  by  a  lim- 
ited intercourse  as  a  customer  in  the  witness/  saloon,  with  the  defend- 
ant, charged  with  homicide,  to  be  cross-examined  concerning  the  rea- 
sons for  his  opinion  that  defendant  was  sane. 

Same — Insanity — Hearsay  Evidence. 

6.  It  was  error  to  permit  witnesses,  in  a  prosecution  for  homicide  in 
which  the  defense  interposed  was  insanity,  to  testify,  for  the  purpose 
of  rebutting  evidence  introduced  by  defendant  tending  to  show  that 
his  father  was  insane  and  had  on  two  occasions  attempted  suicide, 
that  they  knew  the  father  of  defendant,  but  had  never  heard  of  any 
attempted  suicide  on  his  part.  The  testimony  was  hearsay  and  incom- 
petent. 

Same. — ^Insanity — How  It  cannot  be  Proved. 

6.  Insanity  of  a  person  cannot  be  proved  by  reputation,  nor  can  his 
sanity  be  shown  by  proving  the  fact  that  such  person  has  not  the  rep- 
utation of  being  insane. 

Same — Evidence — Review — Record — Offer  of  Proof. 

7.  Alleged   error   in   the   exclusion   of  a   question   propounded   to   a 
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physician  on  the  question  of  the  insanity  of  the  defendant  in  a  trinl 
for  homicide  is  not  subject  to  review  where  counsel  did  not  complcto 
the  question,  because  of  an  interruption  by  the  state's  attorney,  nor 
make  an  offer  of  what  counsel  intended  to  prove  by  the  witness. 
Same — Instructions — Ilarmless  Error. 

8.  Defendant,  charged  with  murder  in  the  first  degree,  to  which  the 
only  defense  interposed  was  insanity,  was  not  prejudiced  by  an  in- 
Btruction  defining  heat  of  passion,  since  under  it,  taken  in  connection 
with  that  defining  manslaughter,  also  given,  the  jury  might  have  con- 
cluded that  they  would  be  justified  in  finding  a  verdict  of  guilty  of 
the  latter  crime,  whereas,  if  not  insane,  he  was  guilty  of  murder. 

Same — Erroneous  Instructions — Credibility  of  Witnesses. 

9.  An  instruction  charging  the  jury  on  a  trial,  for  murder,  that  if 
they  were  satisfied  that  any  witness  had  knowingly  and  willfully  testi- 
fied falsely  in  any  material  matter,  they  had  the  right  to  reject  the 
whole  of  his  testimony,  "unless  on  any  point  such  testimony  is  corrob- 
orated by  the  facts  and  circumstances  of  the  case  or  other  credible 
evidence,'*  is  an  unauthorized  restriction  upon  the  discretionary  power 
of  the  jury  to  r-''*ct  testimony,  and  should  not  be  given  in  any  case, 
in  view  of  sectioa  3390  of  the  V/Ode  of  Civil  Procedure,  which  pro- 
vides that  the  jury  shall  be  instructed  on  all  proper  occasions,  **that 
a  witness  false  in  one  part  of  his  testimony  is  to  be  distrusted  in 
others." 

Same — Erroneous    Instruction — Credibility  of  Witnesses — When   Harmless 
Error. 

10.  Where  the  jury  had  been  repeatedly  charged  that  they  were  the 
exclusive  judges  of  the  weight  to  be  given  to  the  evidence  addue(^d 
before  them  in  a  capital  case,  the  instruction,  mentioned  in  the  fore- 
going paragraph,  restricting  in  an  unauthorized  manner  the  discre- 
tionary power  of  the  jury  to  reject  testimony,  could  not  have  affected 
the  rights  of  the  defendant  prejudicially. 

Same — Misleading  Instruction — Good  Character  of  Defendant. 

11.  The  submission  of  an  instruction  to  the  effect  that  the  jury 
could  consider  the  good  character  of  the  defendant,  on  trial  for  mur- 
der, as  a  fact  or  circumstance  tending  to  establish  his  innocence,  was 
misleading  and  prejudicial,  where  no  evidence  had  been  introduced 
on  the  subject;  the  jury  may  have  understood  from  this  instruction 
that  in  the  absence  of  such  evidence  they  should  find  against  defend- 
ant on  this  point. 

Appeal  from  District    Court,  Silver   Bow  County;  Michael 
Donlan,  Judge. 


Harry  Penna  was  convicted  of  murder,  and  he  appeals 
from  the  judgment  and  from  an  order  denying  a  new  trial.  Re- 
versed and  remanded. 


Messrs.  Mackel  &  Meyer ,  for  Appellant. 


**A  question  as  to  how  a  designated  person  appeared  at  a  cer- 
tain date  with  reference  to  soundness  or  unsoundness  of  mind 
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cannot  properly  be  put  except  to  a  medical  expert."  (Wyman 
V.  Gould,  47  Me.  159;  Commonwealth  v.  Wilson,  1  Gray,  339.) 
While  we  do  not  wish  to  be  understood  as  contending  that  a  non- 
expert cannot  give  his  opinion  as  to  the  sanity  or  insanity  of  a 
defendant,  in  view  of  the  decision  in  State  v.  Peel,  23  Mont.  358, 
75  Am.  St.  Rep.  529,  59  Pac.  173,  we  do  maintain  that  be- 
fore a  nonexpert  can  give  such  testimony,  he  must,  at  least,  first 
state  the  facts  upon  which  his  opinion  or  conclusion  is  based, 
and  these  facts  must  be  founded  upon  his  personal  observation 
or  knowledge.  (1  Elliott  on  Evidence,  sees.  672-681,  and  cases 
cited;  Tucker  v.  State,  89  Md.  471,  43  Atl.  780,  44  Atl.  1004.  46 
L.  B.  A.  ISl;  Bothwell  v.  State,  71  Neb.  747,  99  N.  W.  670;  Pco- 
ple  V.  Strait,  148  N.  T.  566,  42  N.  E.  1045.) 

The  court  erred,  in  giving  instruction  No.  27,  by  modifying 
the  statutory  provision.  (Code  Civ.  Proc,  sec.  3390.)  It  im- 
ported into  the  section  a  meaning  not  intended  by  the  legisla- 
ture. {Brown  v.  Griffith  (Cal.),  9  Pac.  425;  People  v.  McCoy, 
71  Cal.  395,  12  Pac.  272;  People  v.  Clark,  84  Cal.  573,  24  Pac. 
313;  People  v.  Paulsell,  115  Cal.  6,  46  Pac.  734;  People  v.  Ply- 
ler,  121  Cal.  160,  53  Pac.  553;  People  v.  Arlington,  131  Cal.  231, 
63  Pac.  347',  People  v.  Fitzgerald,  138  Cal.  39,  70  Pac.  1014;  Peo- 
ple V.  Stevens,  141  Cal.  488,  75  Pac.  62.) 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr,  W.  E.  Poor- 
man,  Assistant  Attorney  General,  for  Respondent. 

Instruction  No.  27  has  been  discussed  and  approved  by  this 
court,  and  by  other  courts.  {State  v.  Lee,  34  Mont.  584,  87  Pac. 
977;  State  v.  DeWolf,  29  Mont.  415,  74  Pac.  1084;  Pierce  v. 
State,  53  Ga.  369;  State  v.  Fuller,  34  Mont.  12,  85  Pac.  369; 
State  V.  Durant,  116  Cal.  179,  48  Pac.  75. 

Instructions  faulty  or  technically  erroneous  will  not  work  a 
reversal  of  a  judgment  if  the  jury  were  not  misled,  or,  if  as  a 
whole,  the  case  was  fairly  presented  to  them,  and  especially  if 
their  verdict  is  obviously  correct.  (Thompson  on  Trials,  sec. 
2431;  State  v.  Fuller,  34  Mont.  12,  85  Pac.  369;  Miller  v.  State, 
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3  Wyo.  657,  29  Pac.  136;  Earns  v.  State,  30  Ind.  131;  Jones  v. 
State,  92  Ga.  480,  17  S.  E.  859;  Ballard  v.  State,  31  Pla.  266,  12 
South.  865;  State  v.  Gutt,  13  Minn.  341  (Gil.  315) ;  Cheney  v. 
Field,  114  111.  App.  597;  Long  v.  People,  102  111.  331;  People  v. 
Scott,  6  Mich.  287;  Parchen  v.  Peck,  2  Mont.  567.) 

MR.  CHIEF  JUSTICE  BRANTLT  deUvered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  murder  of  the  first  degree  and 
condemned  to  death.  His  motion  for  a  new  trial  having  been 
denied,  he  appeals  to  this  court  from  the  judgment  of  conviction 
and  from  the  order  denying  him  a  new  trial. 

No  question  is  made  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict.  The  propriety  of  the  judgment  is  assailed 
upon  the  ground  of  alleged  errors  in  rulings  upon  the  admissi- 
bility of  evidence  during  the  examination  of  jurors,  and  in  dis- 
allowing challenges,  upon  the  admissibility  of  evidence  during 
the  submission  of  the  case  to  the  jury,  and  upon  certain  instruc- 
tions submitted  to  the  jury,  and  the  refusal  of  others  requested. 
Since  the  judgment  and  order  must  be  reversed,  and  a  new  trial 
granted,  it  will  not  be  necessary  to  notice  the  errors  alleged  in 
connection  with  the  selection  of  the  jury.  These  will  not  prob- 
ably occur  again. 

A  brief  history  of  the  homicide  is  the  following:  Several 
years  ago,  Robert  Bryant,  the  husband  of  the  deceased,  came 
from  Cornwall,  England,  to  Butte,  where  he  has  since  resided. 
The  wife,  Susie,  remained  in  Cornwall  with  their  children  until 
about  the  first  of  the  year  1905,  when  she  joined  her  husband  in 
Butte.  During  his  absence  in  America  she  became  acquainted 
with  the  defendant,  who  also  lived  in  Cornwall,  and  who  became 
enamored  of  her.  Soon  after  she  came  to  America,  he  followed 
her,  coming  from  Australia,  whither  he  had  gone  in  the  mean- 
time. There  is  some  evidence  in  the  record  which  tends  to  show 
that  he  was  moved  to  come  to  America  by  some  sort  of  induce- 
ments held  out  to  him  in  letters  written  by  her  to  him  in  England 
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and  Australia.  Whether  his  intimacy  with  her  was  renewed 
after  he  reached  Butte  does  not  appear;  but,  apparently,  he 
then,  for  the  first  time,  learned  that  she  was  married  and  had 
children.  After  he  came  to  Butte,  he  saw  her  from  time  to 
time,  but  how  often  and  under  what  circumstances  the  evidence 
does  not  show.  Having  obtained  work  in  one  of  the  smelters, 
he  pursued  his  employment  until  April  27,  1906,  the  day  before 
the  killing.  He  then  gave  up  his  place,  announcing  to  the  fore- 
man that  he  was  about  to  return  to  Australia.  About  9  o'clock 
on  the  next  morning  he  armed  himself  with  a  revolver  and  went 
to  the  home  of  the  deceased.  Having  rapped  at  the  door,  he 
was  there  met  by  the  deceased.  After  a  few  words  with  her,  he 
drew  his  pistol  and  shot  her  three  times,  inflicting  mortal 
wounds  from  which  she  died  the  same  day.  Little  is  known  of 
what  took  place  between  the  two  at  that  time.  The  only  eye- 
witness was  a  small  boy,  who  stated  that  he  did  not  hear  the 
conversation,  except  that,  when  the  deceased  first  opened  the 
door,  the  defendant  inquired  for  a  friend  of  his  who  roomed  in 
the  same  building  where  the  deceased  resided.  As  he  ran  away 
from  the  scene  of  the  shooting,  the  defendant  was  met  by  a  police- 
man, to  whom  he  said,  in  reply  to  an  inquiry  why  he  was  run- 
ning, that  he  had  killed  a  *'lady."    He  was  then  arrested. 

At  the  trial  the  fact  of  the  killing  and  the  attendant  circum- 
stances were  not  controverted.  The  defense  relied  upon  was 
insanity.  In  support  of  this  defense  a  great  deal  of  evidence 
was  introduced  tending  to  show  that  the  father  of  the  defend- 
ant was  insane,  and  also  two  of  his  paternal  uncles.  There  was 
also  the  evidence  of  two  physicians  who  had  personally  examined 
the  defendant,  and  several  lay  witnesses,  who,  after  stating  their 
acquaintance  with,  and  observation  of,  the  defendant  after  he 
came  to  America,  all  expressed  the  opinion  that  he  was  insane. 
To  rebut  this  evidence  three  lay  witnesses,  Berry,  Cooney,  and 
OTVfalley,  were  allowed,  over  objection  of  the  defendant,  to  ex- 
press their  opinion  that  he  was  sane.  These  witnesses,  being 
newspaper  reporters,  interviewed  the  defendant  for  their  re- 
spective papers  within  two  hours  after  the  shooting.    Their  only 
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acquaintance  with  him  was  such  as  they  obtained  during  these 
interviews.  They  had  never  seen  the  defendant  before,  and 
knew  nothing  of  his  history,  except  what  they  learned  from  him 
at  the  time.  The  interviews  consumed  about  a  half  hour.  The 
point  is  made  that  this  evidence  waa  incompetent  and  should 
have  been  excluded. 

Under  the  common  law  in  England  the  opinion  of  any  la3rman, 
who  was  acquainted  with  the  person  whose  sanity  was  in  ques- 
tion, and  who  had  observed  his  conduct,  was  admitted  without 
question.  (3  Wigmore  on  Evidence,  sec.  1933.)  In  the  United 
States  the  courts  have  entertained  a  diversity  of  views,  some  of 
them  holding  that  such  witnesses  should  be  limited  to  a  state- 
ment of  the  facts  coming  within  their  knowledge,  and  that  it 
should  be  left  to  the  court  or  jury  to  draw  the  proper  inference 
of  sanity  or  insanity.  Others  have  adopted  the  rule  that,  not 
only  may  the  witnesses  state  the  observed  facts,  but  may  also 
state  their  opinions,  thus  laying  before  the  court  or  jury  the  in- 
ference which  they  themselves  have  drawn  from  these  facta. 
The  courts  entertaining  this  latter  view  proceed  upon  the 
theory  that  it  is  often  so  difficult  to  describe  what  the  witnesses 
see,  that  the  exclusion  of  their  statements  as  to  the  inference 
drawn  by  them  from  the  facts  observed  is  to  refuse  to  consider 
one  of  the  most  important  sources  of  evidence.  The  propriety 
of  the  two  rules  is  discussed  by  Mr.  Wigmore  under  the  above 
citation,  and  the  cases  are  there  collated. 

The  second  rule  was  adopted  by  the  Montana  territorial  court 
in  Territory  v.  Hart,  7  Mont.  489,  17  Pac.  718,  and  has  been  fol- 
lowed since.  (Territory  v.  Roberts,  9  Mont.  12,  22  Pac.  132; 
State  V.  Peel,  23  Mont.  358,  75  Am.  St.  Rep.  529,  59  Pac.  169.) 
In  order  to  settle  any  controversy  on  the  subject,  and  following 
the  course  pursued  by  some  of  the  states,  the  leg^lature  in  1895 
incorporated  in  the  Code  of  Civil  Procedure  section  3146,  which 
provides:  **In  conformity  with  the  preceding  provisions,  evi- 
dence may  be  given  upon  a  trial  of  the  following  facts :  •  •  • 
(10)  The  opinion  of  a  subscribing  witness  to  a  writing,  the 
validity  of  which  is  in  dispute,  respecting  the  mental  sanity  of 
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the  signer;  and  the  opinion  of  intimate  acquaintanceship  respect- 
ing the  mental  sanity  of  a  person,  the  reason  for  the  opinion  be- 
ing givem" 

By  a  comparison  of  this  provision  with  subdivision  10  of  sec- 
tion 1870  of  the  California  Code  of  Civil  Procedure,  we  find 
that  the  latter  declares  that  the  opinion  of  an  intimate  acquaint- 
ance may  be  admitted,  the  reason  therefor  being  given;  while 
our  own  declares  that  the  opinion  of  intimate  acquaintanceship 
may  be  admitted,  the  reason  therefor  being  given.  Evidently, 
our  legislature,  in  copying  the  California  statute,  inadvertently 
substituted  the  word  ** acquaintanceship*'  for  ''acquaintance." 
But,  be  this  as  it  may,  the  purpose  of  the  two  provisions  is  the 
same,  and  that  is,  to  limit  such  testimony  to  those  witnesses  only 
who  have  intimate  acquaintance  with  the  person  whose  mental 
sanity  is  in  question,  and  requiring  even  these,  except  when  they 
are  subscribing  witnesses,  to  state  the  facts  upon  which  the  opin- 
ion is  founded.  Other  lay  witnesses  are  confined  to  a  statement 
of  their  observations.  (People  v.  Lavelle,  71  Cal.  351,  12  Pac. 
226;  Holland  v.  Zollner,  102  Cal.  633,  36  Pac.  930,  37  Pac. 
231;  Marceau  v.  Travelers'  Ins,  Co.,  101  Cal.  338,  35  Pac. 
856,  36  Pac.  813;  Estate  of  Carpenter,  94  Cal.  406,  29 
Pac.  1101;  People  v.  McCarthy,  115  Cal.  255,  46  Pac.  1073.) 
And  while  the  line  of  demarcation  in  such  cases  between  what 
Ls  mere  statement  of  an  observed  fact,  and  what  is  opinion  evi- 
dence, is  difficult  to  define,  and  while  the  California  court  has 
not  always  drawn  the  distinction  clearly  (Holland  v.  Zollner, 
supra) ,  the  competency  of  the  opinion  of  the  particular  witness 
depends  upon  the  fact  whether  he  has  an  intimacy  of  acquaint- 
ance with  the  person  under  examination. 

Since  there  are  all  degrees  of  intimacy,  however,  it  is  some- 
times also  difficult  to  determine  what  an  intimate  acquaintance 
is.  The  determination  of  this  relation  must  be  left  in  every  case 
to  the  trial  court,  its  discretion  in  the  matter  not  being  subject 
to  review  except  in  cases  of  clear  abuse  of  it.  This  rule  is  de- 
clared in  People  v.  McCarthy,  supra,  and  we  think  it  correct. 
(See,  also,  People  v.  Pico,  62  Cal.  50;  People  v.  Lane,  101  Cal. 
513,  36  Pac.  16;  People  v.  Schmitt,  106  Cal.  48,  39  Pac.  204.) 
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The  exact  question  presented  here  by  the  defendant's  excep- 
tion is  whether  the  acquaintance  of  the  reporters  was  such  as 
brought  them  within  the  rule.  We  think  the  evidence  clearly 
objectionable.  While  it  may  be  assumed  that  these  witnesses 
were  intelligent  men,  that  they  sought  the  interview  solely  for 
the  purpose  of  determining  in  their  own  minds  the  mental  con- 
dition of  the  defendant,  and,  to  this  end,  that  they  carefuUy 
studied  his  words  and  appearance,  still,  as  a  matter  of  law,  it  is 
apparent  that  they  could  not  in  the  short  space  of  a  half  hour, 
and  under  the  particular  circumstances,  gain  such  an  acquaint- 
ance with  him  that  they  could  be  classed  among  those  who  can 
be  said  to  have  been  intimately  acquainted  with  him.  The  ad- 
mission of  this  evidence  was  clearly  prejudicial,  and  constituted 
reversible  error. 

The  witness  Berryman  was  a  saloon-keeper.  He  had  some  ac- 
quaintance with  the  defendant,  but  only  such  as  he  had  gained 
by  a  limited  intercourse  with  him  as  a  casual  customer,  having 
particularly  observed  him  the  first  time  on  the  morning  of  the 
tragedy  during  a  call  at  the  saloon  by  the  defendant  while  on  his 
way  to  the  home  of  the  deceased.  This  witness  was  also  allowed 
to  express  his  opinion  as  to  the  sanity  of  the  defendant,  but 
without  stating  his  reason  for  it.  On  cross-examination  he  was 
asked  to  state  his  reason  for  the  opinion,  but,  upon  the  state's 
objection,  was  not  permitted  to  do  so.  If  the  witness  had  al- 
ready stated  the  reason  for  his  opinion,  we  think  no  error  could 
be  predicated  upon  the  ruling.  In  view  of  the  express  pro- 
vision of  the  statute,  however,  this  ruling  was  also  error,  even 
if  it  be  conceded  that  the  acquaintance  of  the  witness  with  the 
defendant  was  so  intimate  that  he  could  be  allowed  to  state  his 
opinion. 

The  defendant,  in  support  of  his  defense,  introduced  also  the 
testimony  of  several  witnesses  who  reside  in  Cornwall,  in  the 
village  from  'which  the  defendant  came,  tending  to  show  that  his 
father  was  insane,  and  had  on  two  occasions  attempted  suicide. 
In  order  to  rebut  the  inference  of  hereditary  insanity  in  defend- 
ant, the  state  introduced  the  witnesses  Bawden  and  Ball,  who 


35  Mont.]  State  v.  Penna.  543 

came  from  the  same  place.  They  were  permitted  to  say  that 
they  knew  the  father  of  the  defendant,  but  had  never  heard  of 
any  attempt  by  him  to  commit  suicide.  Though  we  do  not  think 
the  evidence  prejudiced  the  defendant,  it  was  an  effort  to  show 
that  the  fact  of  the  attempted  suicide  was  not  a  matter  of  com- 
mon repute  in  the  community,  and  hence  probably  never  oc- 
curred. We  think  the  testimony  was  hearsay  and  incompetent. 
Insanity  of  a  person  cannot  be  proved  by  reputation.  By  the 
same  rule,  the  contrary  cannot  be  shown  by  proving  the  fact  that 
such  person  has  not  the  reputation   of  being   insane. 

Complaint  is  made  that  the  court  erred  in  not  permitting  Dr. 
Scanlan,  one  of  the  state's  experts,  to  answer  on  cross-examina- 
tion a  question  designed  to  test  his  knowledge  of  the  subject  of 
insanity.  Counsel  for  the  defendant  undertook  to  incorporate 
into  the  question  a  quotation  from  a  standard  work  on  medical 
jurisprudence  on  the  subject  of  moral  insanity,  and  probably  in- 
tended to  ask  the  witness  whether  he  agreed  that  the  statement 
embodied  in  it  was  correct.  Counsel  says  that  he  was  pursuing 
a  proper  method  in  questioning  the  witness,  and  that  the  sub- 
ject matter  was  pertinent.  We  agree  with  counsel  that  his 
method  was  correct,  and  that  the  subject  matter  was  pertinent ; 
but  the  question  was  not  completed,  because  of  an  interruption 
by  the  county  attorney,  and  we  are  unable  to  know  with  any  cer- 
tainty what  the  completed  question  would  have  been,  or  what 
answer  it  would  have  called  for.  We  cannot,  therefore,  say  that 
there  was  error  in  the  ruling.  Counsel  should  have  completed 
his  inquiry  so  as  to  make  the  record  show  what  he  desired  to 
know,  or  made  an  offer  of  what  he  intended  to  prove  by  the  wit- 
ness. 

The  court,  after  defining  and  distinguishing  the  different 
grades  of  homicide,  including  manslaughter,  gave  an  instruc- 
tion defining  heat  of  passion,  and  pointing  out  how  *its  presence 
reduces  what  would  otherwise  be  murder  to  manslaughter. 
Counsel  for  defendant,  conceding  the  instruction  to  be  a  correct 
statement  of  the  law,  argues  that  it  prejudiced  the  defendant 
because  there  was  no  evidence  tending  to  show  a  case  of  man- 
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slaughter.  The  record  shows  that,  if  the  defendant  was  not  in- 
sane at  the  time  of  the  killing^  he  was  guilty  of  murder  of  an 
atrocious  character.  Under  these  circumstances,  heat  of  pas- 
sion played  no  part,  and  an  instruction  on  the  subject,  however 
correct  it  may  be,  had  no  place  in  the  charge.  It  was  upon  a 
matter  not  involved  in  the  case.  But,  even  so,  the  defendant 
cannot  complain.  It  was  favorable  to  him,  rather  than  the  con- 
trary, because,  in  connection  with  the  instruction  defining  man- 
slaughter, the  jury  might  well  have  concluded  that  they  would 
be  justified  in  finding  a  verdict  of  manslaughter;  whereas,  they 
should  not  have  done  so  in  any  event.  In  fact,  the  court  would 
have  been  justified  in  saying  to  the  jury  that  they  must  find  the 
defendant  guilty  of  murder  or  acquit  him.  For  there  is  no  evi- 
dence, direct  or  circumstantial,  tending  to  show  any  grade  of 
homicide  other  than  murder.  (State  v.  Colder,  23  Mont.  504, 
59  Pac.  903.) 

A  portion  of  paragraph  27  of  the  charge  is  as  follows:  "A 
witness  is  presumed  to  speak  the  truth.  This  presumption,  how- 
ever, may  be  repelled  by  the  manner  in  which  he  testifies,  by 
the  character  of  his  testimony,  or  by  evidence  affecting  his  char- 
acter for  truth,  honesty,  or  integrity,  or  his  motives,  or  by  con- 
tradictory evidence.  You  are  the  exclusive  judges  of  the  weight 
of  the  testimony  and  the  credibility  of  witnesses.  You  are  to 
determine  what  weight  you  will  give  to  the  testimony  of  any 
witness,  and  you  will  be  slow  to  reject  the  testimony  of  any  wit- 
ness, and  be  careful ;  and  if  you  can  reconcile  any  statement  and 
all  the  testimony  or  any  of  the  testimony  of  any  witness,  with 
the  facts  and  with  the  probable  motives,  it  will  be  your  duty  to 
do  so ;  but,  if  you  should  be  satisfied  that  any  witness  has  know- 
ingly and  willfully  testified  falsely  in  any  material  matter  in  this 
case,  you  have  a  right  to  reject  the  whole  of  the  testimony  of  such 
witness,  unless  on  any  point  such  testimony  is  corroborated  by 
the  facts  and  circumstances  of  the  case  or  other  credible  evi- 
dence.'' 

It  was  argued  that  this  is  not  a  correct  statement  of  the  law, 
in  that  it  is  a  statement  of  a  rule  other  than  that  authorized  by 
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section  3390  of  the  Code  of  Civil  Procedure,  which  declares: 
**The  jury,  subject  to  the  control  of  the  court  in  the  cases  speci- 
fied in  this  Code,  are  the  judges  of  the  effect  or  value  of  evidence 
addressed  to  them,  except  when  it  is  declared  to  be  conclusive. 
They  are,  however,  to  be  instructed  by  the  court  on  all  proper 
occasions:  *  *  *  (3)  That  a  witness  false  in  one  part  of  his 
testimony  is  to  be  distrusted  in  others." 

Obviously,  a  false  statement  is  of  no  evidentiary  value,  and 
should  not  be  considered  for  any  purpose.  The  theory  of  the 
statute  is  that,  when  a  witness  is  shown  to  be  false  in  one  part 
of  his  testimony,  the  jury  must  reject  it  as  to  this  part,  and  as- 
sume, regarding  the  rest  of  it,  an  attitude  of  distrust,  and  in 
their  discretion  discard  it,  unless,  after  examination,  they  find 
it  worthy  of  belief.  The  court  should  not,  by  way  of  exception, 
as  in  the  portion  of  the  charge  quoted  above,  impose  any  restric- 
tion upon  the  power  of  the  jury  to  reject.  In  Cameron  v.  Went- 
worth,  23  Mont.  70,  57  Pac.  648,  this  court  held  that  the  statute 
has  no  application  to  unintentional  errors  in  the  story  of  a  wit- 
ness, nor  to  evidence  given  upon  immaterial  matters  without  in- 
tention to  deceive ;  and  hence,  as  a  precaution  against  a  misun- 
derstanding by  the  jury  when  submitted  in  an  instruction,  it 
should  always  be  given  with  the  words  ''willfully*'  and  "ma- 
terial," expressed  as  qualifications  of  the  rule  it  declares.  This 
is  undoubtedly  a  correct  interpretation  of  it,  and  is  at  the  same 
time  a  demonstration  that  the  statement  in  the  same  opinion — 
**it  is  undoubtedly  the  rule  that,  where  a  witness  has  willfully 
sworn  falsely  as  to  any  material  matter  upon  the  trial,  the  jury 
is  at  liberty  to  discard  his  entire  testimony,  except  in  so  far  as 
it  has  been  corroborated  by  other  credible  evidence" — is  techni- 
cally wrong,  because  it  recognizes  an  unauthorized  restriction 
upon  the  discretionary  power  of  the  jury  to  reject.  (State  v. 
Lee,  34  Mont.  584,  87  Pac.  978.)  Under  any  statement  of  the 
rule  sought  to  be  embodied  in  the  instruction,  the  exception 
should  extend  only  to  the  portion  of  the  testimony  corroborated, 
and  should  not  include  the  whole  of  the  testimony  of  the  dis- 
credited witness,  if  found  to  be  corroborated  on  any  point.  An 
Mont.  Vol.  35—35 
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instruction  embodying  the  rule  in  any  form  is  of  doubtful  pro- 
priety, as  is  clearly  pointed  out  by  Mr.  Wigmore  (2  Wigmore 
on  Evidence,  sec.  1010),  and,  in  view  of  the  provision  of  the  stat- 
ute, we  do  not  think  it  should  be  given  in  any  case.  The  stat- 
ute declares  the  rule,  and  should  be  followed  whenever  the  con- 
dition of  the  case  requires  the  giving  of  an  instruction  on  the 
subject. 

While  all  this  is  true,  we  do  not  think  prejudicial  error 
can  be  predicated  upon  the  instruction,  because  here,  and  in 
other  portions  of  the  charge,  the  court  repeatedly  told  the  jury 
that  they  were  the  exclusive  judges  of  the  weight  to  be  given  to 
the  evidence,  and,  doubtless,  they  clearly  understood  this  to  be 
so,  notwithstanding  the  unauthorized  restriction  contained  in 
the  latter  part  of  the  instruction.  On  another  trial,  the  instruc- 
tion should  be  omitted.  In  so  far  as  the  case  of  State  v.  De 
Wolfe,  29  Mont.  415,  74  Pac.  1084,  lays  down  a  diflferent  rule 
from  that  here  announced,  it  must  be  considered  overruled. 

The  court,  in  paragraph  32  of  its  charge,  told  the  jury  that 
the  good  character  of  the  defendant,  if  they  found  the  same 
from  the  evidence,  might  be  considered  by  them  as  a  fact  or  cir- 
cumstance tending,  like  any  other  fact  or  circumstance,  to  es- 
tablish his  innocence.  This  was  doubtless  misleading  and  pre- 
judicial, because  there  was  no  evidence  introduced  on  the  sub- 
ject, and  the  jury  may  have  understood  that,  since  such  was  the 
case,  they  should  find  against  the  defendant  on  this  point. 

Many  errors  are  urged  upon  the  giving  of  other  instructions 
and  upon  the  refusal  to  give  instructions  requested.  With  the 
exceptions  noted,  we  think  the  charge  as  given  was  correct,  and 
that  it  sufficiently  stated  the  law  applicable  to  the  case. 

For  the  reasons  stated,  the  judgment  and  order  are  reversed,, 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Mr.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 
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(No.  2,423.) 

(Submitted  June  19,  1907.  Decided  June  28,  1907.) 
[90  Pac.  755.] 

Statutes — Constitutionality — Subject  and  Title  of  Act. 

1.  Defendant  was  convicted  of  grand  larceny  under  Laws  of  1903, 
page  30,  entitled  *'An  Act  to  define  the  word  'estray'  and  to  provide 
a  penalty  for  the  taking  up,  using  or  disposing  of  estrnys  upon  the  ^ 
'public  domain.'  "  Section  1  defines  an  ostray  as  an  animal  ^' which 
is  away  from  its  accustomed  range."  Section  2  makes  it  a  misde- 
meanor to  take  from  the  range  any  estray  animal,  and  section  3  pro- 
vides that  one  who,  with  intent  to  steal,  disposes  of  or  attempts  lo 
dispose  of  any  estray,  shall" be  guilty  of  grand  larceny.  Held,  fhat  tho 
statute  is  void  as  violative  of  the  provisions  of  section  23,  of  Article 
V  of  the  Constitution,  in  that  it  embraces  a  subject  not  expressed  in  its 
title,  the  terms  '' public  domain"  and  ''range"  not  being  synonymous. 

Appeal  from  District  Court,  Park  County;  Frank  Henry, 
Judge. 

Earl  Cunningham  was  convicted  of  grand  larceny,  and,  from 
an  order  granting  him  a  "new  trial,  the  state  appeals.  Reversed 
and  remanded,  with  directions  to  discharge  defendant. 

Mr.  Albert  J.  Oalen,  Attorney  General,  and  Mr.  W.  H.  Poor- 
man,  Assistant  Attorney  General,  for  Appellant. 

• 

It  is  contended  that  Chapter  XIX,  Laws  of  1903,  page  30, 
known  as  the  '* estray'*  law,  is  unconstitutional,  for  the  reason 
that  the  Act  is  not  supported  by  the  title ;  that  is,  that  the  term 
** public  domain"  is  used  in  the  title,  and  the  word  "range'*  is 
used  in  the  body  of  the  law,  and  that  these  words  are  not 
synonymous  in  meaning. 

The  word  *' range"  is  very  comprehensive  in  its  meaning  and 
the  definitions  of  the  word  as  given  by  lexicographers  and  the 
decisions  of  courts  (Holcomb  v.  Keliher,  5  S.  Dak.  438,  59  N. 
W.  227;  Vicksburg  etc.  Railroad  Co.  v.  Patton,  31  Miss.  156,  66 
Am.  Dec.  552)  bring  the  term  *' range"  clearly  within  the  mean- 
ing of  the  word  ** domain"  used  in  the  title  of  the  Act. 
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Mr.  Fred  L.  Gibson,  for  Respondent. 

The  title  of  an  Act  defines  its  scope,  and  it  can  contain  no 
valid  provision  beyond  what  is  there  stated.  (Lewis'  Suther- 
land on  Statutory  Construction,  145 ;  State  v.  Silver,  9  Nev.  227 ; 
Ellis  V.  Hutchinson,  70  Mich.  154,  38  N.  W.  14;  Ex  parte 
Thomason,  16  Neb.  238,  20  N.  W.  312.) 

That  the  Act  in  question  is  one  in  which  the  body  of  the  Act 
goes  beyond  the  scope  indicated  in  the  title  and  contravenes  the 
constitutional  provision  is  plain.  It  has  been  held  that  a  title 
to  prohibit  the  sale  of  spirituous  Ifquors  will  not  cover  provisions 
as  to  other  liquors.  (Elliott  v.  State,  91  Ga.  694,  17  S.  E.  1004.) 
And  tliat  **An  Act  to  prohibit  the  use  of  billiard-tables,  bowling- 
alleys,  dice  or  card  tables''  did  not  include  the  use  **of  any  other 
device  by  which  men  and  boys  are  allured  to  vice  and  idleness." 
{Commonwealth  v.  AyerSj  17  Pa.  St.  352.)  So,  it  would  seem 
-clear  that  in  so  far  as  the  Act  in  question  attempts  to  fix  a  pen- 
alty for  taking  up,  using  or  disposing  of  estrays  from  any  private 
lands  or  from  any  other  than  the  public  domain  it  is  unconsti- 
tutional and  invalid. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  state  from  an  order  of  the  district 
eourt  of  Park  county  granting  the  defendant  a  new  trial. 

The  charging  part  of  the  information  is  as  follows':  **That 
Earl  Cunningham  on  or  about  the  twenty-eighth^ day  of  October, 
1906,  committed  the  crime  of  grand  larceny,  in  that  the  said 
Earl  Cunningham  did  then  and  there  unlawfully,  willfully, 
feloniously,  and  with  the  intent  then  and  there  to  steal  the  same, 
«lispose  of  one  certain  mare  branded  [describing  brand]  on  the 
right  shoulder;  said  mare  not  then  and  there  being  the  property 
of  said  defendant,  but  being  then  and  there  an  *estray,'  to- wit, 
a  mare,  the  owner  of  which  cannot  with  reasonable  diligence  be 
found,"  etc.  Defendant  was  convicted  and  thereupon  filed  his 
motion  for  a  new  trial,  which,  as  heretofore  stated,  was  granted, 
and  the  state  appeals. 
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Defendant  contends  that  his  motion  was  properly  granted 
for  the  reason,  among  others,  that  the  law  under  which  he  was 
convicted  is  unconstitutional.  That  statute  is  known  as  the 
**estray  law,"  found  at  page  30  of  the  Laws  of  1903,  and  reads 
as  follows:  **An  Act  to  define  the  word  *estray'  and  to  provide  a 
penalty  for  the  taking  up,  using  or  disposing  of  estrays  upon 
the  public  domain. 

**  Section  1.  The  word  'estray'  as  used  in  the  following  sec- 
tions shall  refer  to  any  mare,  gelding,  stallion,  colt,  foal  or  filly, 
mule,  jack,  jennet,  cow,  ox,  steer,  bull,  stag,  heifer  or  calf,  the 
owner  of  which  cannot  with  reasonable  diligence,  be  found,  or 
any  animal  as  above  described,  which  is  away  from  its  accus- 
tomed range. 

''Section  2.  Any  person  who  shall  take  up  from  the  range 
and  retain  in  his  possession  any  estray  animal  as  defined  in  the 
preceding  section,  or  any  animal  as  above  described  of  which  he 
is  not  the  owner,  or  who  shall  in  any  manner  restrain  from 
liberty,  work,  ride  or  make  use  of  any  such  estray  animal  here- 
inbefore described,  of  which  he  is  not  the  owner,  shall  be  guilty 
of  a  misdemeanor  and  shall  be  punishable  by  a  fine  of  not  less 
than  fifty  dollars  ($50.00)  nor  more  than  one  hundred  dollars 
($100.00)  or  by  imprisonment  in  the  county  jail  not  exceeding 
sixty  days,  or  by  both  such  fine  and  imprisonment. 

**  Section  3,  Any  person  who  shall,  with  intent  to  steal,  dis- 
pose of,  or  attempt  to  dispose  of  any  estray  animal  hereinbefore 
described  of  which  he  is  not  the  owner  shall  be  guilty  of  grand 
larceny.'' 

Our  Constitution,  section  23  of  Article  V,  reads:  '*No  bill, 
except  general  appropriation  bills,  and  bills  for  the  codification 
and  general  revision  of  the  laws,  shall  be  passed  containing 
more  than  one  subject  which  shall  be  clearly  expressed  in  its 
title;  but  if  any  subject  shall  be  embraced  in  any  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void  only 
as  to  so  much  thereof  as  shall  not  be  so  expressed.*' 

The  law  in  question  by  its  title  assumes  to  define  the  word 
** estray,"  and  to  provide  a  penalty  for  the  taking  up,  using, 
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or  disposing  of  estrays  upon  the  public  domain.  Section  1  de- 
fines an  estray  to  be  an  animal  the  owner  of  which  cannot  be 
found,  or  any  animal,  as  therein  described,  **  which  is  away 
from  its  accustomed  range.''  Section  2  makes  it  a  misde- 
meanor to  take  up  from  the  range  any  estray  animal,  etc.  Sec- 
tion 3  provides  that  it  shall  be  deemed  a  felony  to  dispose  of, 
or  attempt  to  dispose  of,  any  estray  with  intent  to  steal  the 
same. 

The  dictionaries  define  the  word  '* range"  to  be  that  which 
may  be  traversed  or  ranged  over,  especially  a-  region  of  country 
in  which  cattle  may-  wander  and  pasture.  In  the  case  of  IIol- 
comb  V.  Keliher,  5  S.  Dak.  438,  59  N.  W.  227,  cited  by  the  state, 
the  court  held  that  a  cattle  range  is  a  large  stretch  of  country, 
consisting  usually  of  many  square  miles,  which  is  generally  un- 
inelosed  and  has  no  definite  or  fixed  boundaries,  on  which  cattle 
are  permitted  to  run  at  large  during  the  entire  year. 

•* Public  domain'*  is  defined  by  Webster  to  be  the  territory 
belonging  to  a  state  or  to  the  general  government,  public  lands. 
This  is  the  general  signification  of  the  words  according  to  the 
approved  usage  of  the  language.  The  idea  of  public  domain 
excludes  that  of  private  ownership.  As  is  well  said  by  respond- 
ent's counsel  in  his  brief:  **Unfenced  or  unoccupied  lands  be- 
longing to  some  private  person  or  corporation,  such  as  the 
large  stretches  of  unfenced  land  belonging  to  the  Northern 
Pacific  Railway  Company  in  this  state,  cannot  in  any  possible 
construction  of  the  term  be  called  *  public  domain.'  Such  lands 
are  private  domain."  An  animal  might  be  *'away  from  its 
accustomed  range"  and  still  be  in  a  private  inclosure  many 
miles  from  any  public  lands. 

In  the  case  of  Western  Ranches  v.  Custer  County,  28  Mont. 
278,  72  Pac.  659,  this  court  said:  '*If  the  title  to  an  Act  is 
single,  and  directs  the  mind  to  the  subject  of  the  law  in  a  way 
calculated  to  direct  the  attention  truly  to  the  matter  which  is 
proposed  to  be  legislated  upon,  the  object  of  the  provision  is 
satisfied."  And  in  the  case  of  State  v.  Brown,  29  Mont.  179, 
74  Pac.  366,  it  was  said:  ''It  [the  constitutional  provision]  is 
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not  satisfied  unless  the  object  of  the  legislation  is  clearly  ex- 
pressed." 

The  purpose  of  this  statute  must  be  determined  by  its  title. 
It  is  not  competent  to  use  one  title  and  explain  in  the  body  of 
the  Act  that  it  means  something  else.  (Northwestern  Mfg.  Co. 
V.  Chambers,  58  Mich.  381,  55  Am.  Rep.  693,  25  N.  W.  372.) 
This  court  has  no  power  to  enlarge  the  title  of  this  Act  by 
holding  that  public  domain  includes  private  ranges  or  inclo- 
sures  belonging  to  individuals. 

Let  it  be  noted,  further,  that  the  felony  section  of  this  Act 
does  not  require  that  the  animal  disposed  of,  or  attempted  to  be 
disposed  of,  shall  be  taken  either  from  the  public  domain  or 
from  any  range,  but  simply  that  such  animal  shall  be  one  which 
is  away  from  its  accustomed  range,  or  one  the  owner  of  which 
cannot  with  reasonable  diligence  be  found.  The  respondent's 
contention  that  this  whole  Act  is  void  must  be  upheld. 

The  order  of  the  district  court  of  Park  county  granting  the 
defendant  a  new  trial  is  affirmed,  and  the  cause  is  remanded, 
with  directions  to  discharge  the  defendant  from  custody  under 
the  information  in  this  case. 

Reversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 
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STATE,  Respondent,  v.  TRACEY,  Appellant. 

(No.  2,414.) 
(Submitted  June  14,  1907.  Decided  June  28,  1907.) 
[90  Pac.  791.] 
Criminal  Law — Assault — Information — Instructions. 

Criminal  Law — Assault  in  Second  Degree — Information — Sufficiency. 

1.  An  information  charging  that  defendant  **did  willfully,  unlawfully, 
wrongfully,  intentionally  and  feloniously  assault  one  S.,  by  throwing 
said  S.  from  a  moving  street-car,  with  intent  in  him,  the  said  defend- 
ant, to  inflict  grievous  bodily  harm  upon  said  S.,'*  was  sufficient  to 
charge  assault  in  the  second  degree,  under  subdivision  3  of  section 
401  of  the  Penal  Code. 

Same — Instructions — Definition  of  Crime. 

2.  Before  defendant,  on  trial  for  assault  in  the  second  degree,  can 
complain  of  an  instruction  which  defined  the  crime  of  assault  in  the 
third  degree  in  the  words  of  the  statute,  but  did  not  specifically  de- 
fine the  distinctions  between  this  degree  of  the  offense  and  assault 
in  the  first  and  second  degrees,  he  must  have  made  request  for  a  more 
specific  instruction  and  have  had  it  refused,  since,  generally  speaking, 
there  is  no  error  if  the  court  has  submitted  the  statutory  definitions 
to  the  jury. 

Same — Instructions — Technical  Error — Effect. 

3.  Where,  under  the  evidence  submitted  at  a  trial  for  assault  in  the 
second  degree,  the  defendant  might  have  been  convicted  of  assault 
in  either  the  second  or  third  degree,  but  was  found  guilty  of  the  lower 
degree,  the  judgment  will  not,  under  Penal  Code,  sections  2320,  2(300, 
be  reversed  for  a  purely  technical  error  in  giving  an  instruction. 

Same — Technical  Error — Instructions — Prejudice. 

4.  'Even  though  an  instruction,  given  in  a  prosecution  for  assault  in 
the  second  degree,  which  laid  down  an  unauthorized  restriction  upon 
the  power  of  the  jury  to  reject  the  testimony  of  a  witness  who  had 
willfully  testified  falsely  to  a  material  matter,  was  technically  erro- 
ncouH,  the  substantial  rights  of  the  defendant  were  not  affected  by 
it  prejudicially,  where  the  jury  had  been  instructed  that  they  were 
the  exclusive  judges  of  the  weight  to  be  given  to  the  evidence,  and 
defendant  was  convicted  of  assault  in  the  third  degree. 

Same — Instmctions — Refusal — When  not  Error. 

5.  Befusal  of  an  iustniction,  on  a  trial  for  assault  in  the  second 
degree,  to  the  effect  that  in  determining  whether  or  not   defendant's 

■  conduct  was  willful  or  wrongful,  the  jury  might  take  into  consider- 
ation whether  the  defendant  did  anything  to  bring  about  the  trouble; 
whether  at  the  time  he  was  engaged  in  his  regular  occupation;  whether 
he  used  more  force  than  necessary,  and  whether  he  did  anything  that 
indicated  an  intention  to  wound  the  prosecuting  witness,  and  that  if 
then  they  were  not  satisfied  beyond  a  reasonable  doubt  that  his  con- 
duct was  either  willful  or  wrongful,  acquittal  should  follow,  was  not 
error,  where,  in  instructions  given,  the  jury  had  been  charged  that 
if  they  were  not  satisfied  beyond  a  reasonable  doubt  that  the  defend- 
ant had  willfully  and  wrongfully  assaulted  the  prosecuting  witness 
with  intent  to  do  him  grievous  bodily  harm,  they  should  acquit  him. 
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Appeal  from  District  Court,  Silver  Bow  County;  Micliael 
Donlan,  Judge. 

W.  W.  Tbacey  was  convicted  of  assault  in  the  third  de- 
gree, and  he  appeals  from  the  judgment  of  conviction  and  from 
an  order  denying  him  a  new  trial.     Affirmed. 

Messrs.  Mackel  &  Meyer,  for  Appellant. 

The  information  in  the  case  at  bar  does  not  state  that  the 
defendant  did  inflict  grievous  bodily  harm  upon  Shea,  but  it 
merely  alleges  that  he  intended  to  do  so.  Under  subdivisions 
1  and  2  of  section  401,  Penal  Code,  a  special  intent,  in  addition 
to  the  criminal  intent,  which  must  be  present  in  all  criminal 
eases,  is  required.  Such  particular  intent  must  be  alleged  and 
proved.  {State  v.  Carroll,  13  Mont.  246,  33  Pac.  688.)  Under 
subdivision  3,  a  mere  intent  to  inflict  grievous  bodily  injury  is 
not  sufficient.  The  defendant  must  either  wound  or  must  inflict 
such  grievous  bodily  harm.  It,  therefore,  follows  conclusively 
that  the  information  is  not  sufficient  under  subdivision  3. 
When  we  examine  subdivision  4,  we  find  that  the  essence  of  sec- 
ond degree  assault  under  this  subdivision  is  that  the  defend- 
ant assaults  another  with  a  weapon  or  other  instrument  or 
thing  likely  to  product  grievous  bodily  harm.  The  information, 
to  be  sufficient  under  this  subdivision,  would  have  to  allege  that 
the  weapon  or  instrument  or  thing  used  in  making  the  assault 
was  such  a^  was  likely  to  produce  grievous  bodily  harm.  The 
material  words  of  the  statute  which  are  lacking  are  ''that  a 
moving  street-car  is  a  thing  likely  to  inflict  grievous  bodily 
harm.''  (2  Ency.  of  PI.  &  Pr.  844;  People  v.  Jacobs,  29  Cal. 
579;  3  Cyc.  1040.)  The  information  would  not  even  be  suffi- 
cient for  qpsault  in  the  third  degree,  because  under  third  de- 
gree assault,  it  may  be  assault  or  an  assault  and  battery.  (Pen. 
Code,  sec.  402.)  That  these  are  different  has  often  been  held. 
{State  V.  Welsh,  73  Iowa,  106,  34  N.  W.  765;  Territory  v.  Doo- 
ley,  4  Mont.  295,  1  Pac.  747 ;  State  v.  Mize,  36  Kan.  187,  13  Pac. 
1.) 
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Instruction  No.  7,  where  the  court  instructs  that  "every 
person  who  commits  an  assault  or  an  assault  and  battery,  not 
such  as  specified  in  the  preceding  instruction,  is  guilty  of  an 
assault  in  the  third  degree,"  is  in  the  words  of  the  statute,  but 
is  fatally  defective  for  the  same  reason  that  the  instruction 
defining  murder  in  the  second  degree  in  the  words  of  the  stat- 
ute, is  not  sufficient.  (State  v.  Baker,  13  Mont.  160,  32  Pac. 
047;  State  v.  Schafer,  26  Mont.  11,  66  Pac.  464;  State  v.  Felker, 
27  Mont.  451,  71  Pac.  671.)  There  is  a  difference  between  sim- 
ple assault  and  assault  and  battery.  The  jury  certainly  ought 
to  have  been  told  what  is  an  assault  and  what  is  an  assault 
and  battery.  It  does  not  always  follow  that  because  a  defend- 
ant is  charged  with  the  higher  offense  that  if  he  is  not  proved 
guilty  of  that  offense,  he  may  still  be  guilty  of  a  lower  degree. 
(People  V.  Madden,  76  Cal.  521,  18  Pac.  402.) 

Mr.  Albert  J,  Galen,  Attorney  General,  and  Mr.  E.  M.  Hall, 
Assistant  Attorney  General,  for  Respondent. 

MR.  CHIEF  JUSTICE  BRANTLY  delivered  the  opinion  of 
the  court. 

The  defendant  was  convicted  of  assault  in  the  third  degree 
and  sentenced  to  pay  a  fine.  He  has  appealed  from  the  judg- 
ment and  an  order  denying  him  a  new  trial. 

The  charging  part  of  the  information  is  that  tlje  defendant 
"did  willfully,  unlawfully,  wrongfully,  intentionally,  and  felr 
oniously  assault  one  John  Shea,  by  throwing  said  John  Shea 
from  a  moving  street-car,  with  intent  in  him,  the  said  defendant, 
to  inflict  grievous  bodily  harm  upon  said  John  Shea.*'  The 
contention  is  made  that  the  information  does  not  state  an  of- 
fense under  the  statute  (Pen.  Code,  sec.  401),  and*  hence  that 
the  judgment  cannot  stand.  The  information  is  the  same  in 
form  and  substance  as  that  examined  in  the  case  of  State  v. 
Farnham  (recently  decided)  [ante,  p.  375,  89  Pac.  728],  the 
only  difference  being  in  the  instrumentality  by  which  it  is 
alleged  the  assault  was  committed.     The  question  as  to  the 
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suflSciency  of  the  information  to  charge  an  assault  in  the  sec- 
ond degree  made  in  that  ca^e  is  again  made  here.  We  shall 
not  discuss  the  question  further,  but  refer  to  that  case  as  con- 
clusive on  this  point.  The  information  sufficiently  charges  as- 
sault with  intent  to  commit  grievous  bodily  harm,  under  sub- 
division 3  of  section  401,  supra,  as  there  pointed  out. 

Complaint  is  made  that  instruction  numbered  7  is  fatally 
defective,  in  that,  while  it  defines  assault  in  the  third  degree 
in  the  words  of  the  statute,  it  does  not  specifically  define  the 
distinctions  between  this  degree  of  the  offense  and  assault  in 
the  first  and  second  degrees.  While  it  is  incumbent  upon  the 
court  to  declare  the  law  applicable  to  every  phase  of  the  case, 
so  that  the  jury  may  consider  the  evidence  with  full  knowl- 
edge of  each  grade  of  the  crime  of  which  defendant  may  be 
convicted,  particularly  so  in  murder  cases  (State  v.  Shafer, 
26  Mont.  11,  66  Pac.  463),  speaking  generally,  it  is  a  suffi- 
cient compliance  with  this  requirement  when  the  court  has  sub- 
mitted the  statutory  definitions.  In  such  cases,  before  the  ap- 
pellant can  insist  that  the  trial  court  has  erred  to  his  preju- 
dice in  failing  to  give  more  specific  instructions  upon  a  par- 
ticular point,  when  the  instructions  given  fairly  cover  it,  he  must 
have  made  request  for  such  specific  instruction  and  have  had 
it  refused.  Here  the  assignment  is,  not  that  the  court  failed 
to  give  a  specific  instruction,  or  had  refused  to  give  one  re- 
quested, but  that  it  erred  in  giving  the  particular  instruction. 
In  this  the  trial  court  was  not  in  error,  because  the  instruc- 
tion given  embodies  the  statute  and  is  entirely  applicable  to 
the  facts  proven  at  the  trial.  For  this  reason,  if  for  no  other, 
the  defendant  cannot  be  heard  to  complain.  The  assignment 
does  not  present  the  question  submitted.  Upon  the  evidence 
submitted  at  the  trial,  the  defendant  might  have  been  convicted 
of  a.ssault  in  either  the  second  or  third  degree.  Having  been 
convicted  of  a  lower  degree,  and  properly  so,  his  contention 
is  purely  technical,  and  does  not  avail  him.  He  may  not  in- 
sist that  he  be  awarded  a  new  trial  on  such  ground.  (Pen. 
Code,  sees.  2320,  2600.) 
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It  is  next  contended  that  instruction  No.  10  is  prejudicially 
erroneous.  This  instruction  lays  'down  the  rule  to  be  observed 
by  juries  in  weighing  the  testimony  of  witnesses  who  were  sworn 
in  the  case,  and  is  an  exact  copy  of  the  one  numbered  27  and 
considered  in  State  v.  Penna  (decided  to-day)  [ante,  p.  535, 
90  Pac.  787],  As  pointed  out  in  that  case  it  is  technically 
erroneous,  in  that  it  lays  an  unauthorized  restriction  upon  the 
power  of  the  jury  to  reject  the  testimony  of  a  witness  who  has 
willfully  testified  falsely  to  a  material  matter.  It  should  not 
have  been  given.  Since,  however,  the  jury  were  instructed 
that  they  were  the  exclusive  judges  of  the  weight  to  be 
given  to  the  evidence,  and  it  is  apparent  that  the  substantial 
rights  of  the  defendant  were  not  aflfected  by  it,  we  do  not  think 
the  defendant  entitled  to  a  new  trial  on  account  of  it.  (Sec- 
tions 2320,  2600,  supra;  State  v.  Fuller,  34  Mont.  12,  85  Pac. 
369.) 

It  is  argued  that  the  court  erred  in  refusing  to  submit  the 
following  instruction:  "In  determining  whether  or  not  the  de- 
fendant's conduct  in  this  matter  was  willful  and  wrongful,  you 
may  take  into  consideration  whether  the  defendant  did  anything 
to  bring  about  the  trouble ;  whether  at  the  time  he  was  engaged 
in  his  regular  business  or  occupation ;  whether  he  used  any  more 
force  than  was  necessary ;  whether  he  did  anything  that  showed 
that  he  intended  to  wound  the  prosecuting  witness.  Shea.  And 
if,  after  taking  all  of  these  matters  into  consideration,  you  are 
not  satisfied  beyond  a  reasonable  doubt  that  his  conduct  was 
either  willful  or  wrongful,  then  you  must  find  the  defendant 
not  guilty." 

The  court  elsewhere  in  the  charge  had  already  told  the 
jury,  in  substance,  that  if  they  were  not  satisfied  beyond  a  rea- 
sonable doubt  from  the  evidence  that  the  defendant  had  will- 
fully or  wrongfully  assaulted  Shea  with  intent  to  do  him  griev- 
ous bodily  harm,  they  should  acquit  him.  This  fairly  covered 
the  feature  embodied  in  the  requested  instruction.  Hence  there 
was  no  error  in  refusing  it. 
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Other  assignments  are  made  upon  rulings  of  the  court  upon 
the  question  of  evidence.  We  do  not  find  prejudicial  error  in 
any  of  them. 

The  judgment  and  order  are  aflSrmed. 

Affirmed. 

Mb.  Justice  Holloway  and  Mb.  Justice  Smith  concur. 


ARMSTRONG,  Appellant,  v.  POE,  Respondent, 

(No.  2,425.) 

(Submitted  June  17,  1907.  Decided  June  28,  1907.) 

[90  Pac.  758.] 

Contracts  —  Sale — Delivery — Breach — Tender — Variance — iVon- 
^w  it — Admissio7i  s. 

Contracts — Sale — ^Delivery — Breach — Action  for  Price — Nonsuit. 

1.  Plaintiff,  in  an  action  on  a  contract  which  called  for  the  ddivery 
of  two  separate  bands  of  sheep,  was  properly  nonsuited  where  it  ap- 
peared that  after  delivering  one  band,  he  refused  to,  and  never  did, 
deliver  the  second,  but,  on  the  contra./  thereafter  and  before  the 
entire  contract  had  been  performed  by  him  took  back  the  possession 
of  the  sheep  delivered. 

Same — Tender — When  Unnecessary. 

2.  Where  the  conduct  of  plaintiff,  in  an  action  on  a  contract,  was 
such  as  to  show  that  a  tender  by  defendant,  in  conformity  with  the 
agreement,  would  have  been  useless,  a  tender  was  unnecessary. 

Same — Variance — Failure  of  Proof. 

3.  Where  the  complaint,  in  an  action  on  a  contract  for  the  delivery 
of  certain  sheep,  alleged  that  the  shv'jp  had  been  sold  and  delivered  to 
defendant  at  an  agreed  price  of  $12,550,  which  had  not  been  paid, 
and  the  proof  showed  an  entirely  different  contract,  to  the  effect  that 
payment  should  be  made  by  a  draft  on  a  brokerage  firm  in  Chicago, 
which  draft  was  never  demanded,  nor  tendered  by  defendant,  owing 
to  plaintiff's  conduct  in  the  transaction,  there  was  a  variance  amount- 
ing to  a  failure  of  proof,  and  nonsuit  was  properly  entered. 

Same — Admissions — Surplusage. 

4.  Semhle:     Where  defendant,  in  an  action  on  a  contract  to  recover 
\         $12,550,  admitted  an  indebtedness  of  $525,  but  alleged  that  the  lat- 
ter sum  did  not  become  due  until  a  month  after  the  bringing  of  tho 
action,  this  affirmative  matter  seems,  in  the  absence  of  anything  in 
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this  allegation  that  the  contiract  on  which  indebtedness  was  admitted, 
constituted  any  part  of  the  main  transaction  sued  upon,  to  have  been 
irrelevant  to  the  issue  tendered  hj  the  complaint,  and  might,  prob- 
ably, have  been  treated  as  surplusage. 

Appeal  from  District  Court,  Cascade  County;  J.  B.  Leslie, 
Judge. 

Action  by  Bart  Armstrong  against  J.  B.  Poe.  Prom  a  judg- 
ment in  favor  of  defendant,  plaintiff  appeals.    AflSrmed. 

Mr.  J.  N.  Booth,  for  Appellant. 

Messrs.  Downing  &  Stephenson,  for  Respondent. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court: 

This  is  an  appeal  from  a  judgment  of  the  district  court  of 
Cascade  county.  The  second  cause  of  action  set  forth  in  the 
complaint,  which  is  the  only  one  under  consideration,  is  as  fol- 
lows : 

*'That  on  or  about  the  first  day  of  October,  1905,  plaintiff 
sold  and  delivered  to  the  defendant  at  his  special  instance  and 
request  five  thousand  two  hundred  and  twenty-four  (5,224) 
head  of  sheep  at  the  agreed  price  of  twelve  thousand  five  hun- 
dred and  fifty  dollars  ($12,550),  which  amount  the  defend- 
ant then  and  there  promised  and  agreed  to  pciy  the  plaintiff, 
although  he  has  wholly  neglected,  failed,  and  refused  to  do  so ; 
that  the  whole  thereof  is  now  past  due  and  wholly  unpaid; 
that  no  part  or  parcel  of  the  same  has  been  paid." 

The  defendant's  answer  thereto  is  as  follows:  ** Defendant, 
answering  plaintiff's  second  cause  of  action,  denies  that  the 
plaintiff  sold  and  delivered  to  the  defendant  five  thousand  two 
hundred  and  twenty-four  (5,224)  head  of  sheep  at  the  agreed 
price  of  twelve  thousand  five  hundred  and  fifty  ($12,550),  and 
denies  that  the  defendant  agreed  to  pay  to  the  plaintiff  the  sum 
of  twelve  thousand  five  hundred  and  fifty  dollars  ($12,550), 
and  denies  that  the  plaintiff  sold  defendant  any  sheep,  or  de- 
livered to  him  any  sheep,  or  that  defendant  agreed  to  pay 
plaintiff  any  sum  of  money,  except  as  hereinbefore  alleged,  and 
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defendant  denies  each  and  every  other  allegation  contained  in 
plaintiff's  said  second  cause  of  action,  except  as  the  same  is 
hereby  specifically  admitted. 

"Secondly.  Further  answering  said  second  cause  of  action, 
defendant  alleges  that  dn  or  about  the  first  day  of  October,  1905, 
plaintiff  and  defendant  entered  into  an  agreement  by  the  terms 
and  conditions  of  which  the  plaintiff  and  one  J.  C.  Bike  would 
go  to  Armington,  Montana,  where  plaintiff  had  a  large  band  of 
sheep,  and  that  they  would  cull  out  one  carload  of  lambs  out 
of  the  said  band  of  sheep,  which  said  lambs  were  to  be  deliv- 
ered to  the  defendant  on  board  cars  at  Armington,  and  were 
to  be  consigned  to  the  defendant  at  Miles  City,  Montana. 

''Thirdly.  That  it  was  expressly  understood  and  agreed  that 
the  defendant  should  not  pay  for  the  said  lambs  so  culled  out 
and  shipped  to  him  at  Miles  City,  Montana,  until  he  received 
an  invoice  from  the  said  J.  C.  Bike,  showing  the  number  of 
sheep  so  shipped  to  him,  and  that  it  was  agreed  and  understood 
between  the  plaintiff  and  the  defendant  that,  when  said  lambs 
were  so  shipped,  and  said  invoice  was  received,  the  defendant 
would  pay  to  the  plaintiff  the  sum  of  one  dollar  and  25/100 
($1.25)  per  head  for  all  lambs  so  shipped. 

"Fourthly.  That,  under  and  by  virtue  of  said  agreement, 
the  said  plaintiff  and  the  said  J.  C.  Bike  went  to  Armington 
and  culled  out  and  loaded  upon  the  cars  and  shipped  to  the 
defendant  four  hundred  and  twenty  (420)  lambs,  and  that  with- 
in a  reasonable  time  thereafter  the  said  J.  C.  Bike  mailed  to  this 
defendant  an  invoice  of  said  shipment,  showing  the  number 
of  lambs  so  shipped. 

"Fifthly.  That  the  defendant  did  not  receive  the  said  in- 
voice until  the  fourteenth  day  of  November,  1905. 

"Sixthly.  That  upon  the  receipt  of  said  invoice  the  defend- 
ant became  indebted  to  the  plaintiff  in  the  sum  of  five  hundred 
and  twenty-five  dollars  ($525.00)  on  account  of  the  shipment  of 
said  lambs,  in  accordance  with  the  terms  of  said  contract,  and 
that  he  has  since  been  ready  and  willing  to  pay  the  said  sum 
of  five  hundred  and  twenty-five  dollars  ($525.00),  and  that  he 
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does  now  herewith  tender  and  pay  into  court  the  said  sum  of 
five  hundred  and  twenty-five  dollars  ($525.00)." 

On  the  trial  plaintiff  testified  as  follows:  "When  Mr.  Poe 
left  me  at  Conrad,  we  had  arrived  at  an  agreement  by  which 
he  agreed  to  purchase  all  the  lambs  which  I  had  at  Armington 
and  Great  Falls  at  the  price  of  two  dollars  and  fifty  cents  per 
head,  with  a  ten  per  cent  cut  at  half  price;  and  it  was  further 
agreed  that  Mr.  Bike  was  to  act  as  Foe's  agent  to  come  to  Great 
Falls  and  to  Armington  to  look  at  the  sheep  and  to  count  them 
out  and  receive  them,  and  that  Bike  was  to  pay  for  them  by 
a  draft  drawn  upon  Silas  Palmer  &  Co.,  to  which  he  (Bike)  was 
to  sign  the  name  of  J.  B.  Poe  and  sign  his  own  name  across  the 
face  of  the  draft  with  an  *0.  K.'  There  were  no  further  condi- 
tions to  the  contract."  It  also  appears  that  two  carloads  of 
these  sheep  were  at  Great  Falls  and  not  at  Armington,  and 
these  two  carloads  were  never  delivered  to  Bike,  but  were 
shipped  to  Chicago  by  plaintiff  in  his  own  name.  Plaintiff  fur- 
ther testified  that  he  delivered  a  part  of  the  sheep  to  Bike  at 
Armington.  That  Bike  received  them  and  billed  them  from  J. 
B.  Poe,  Armington,  to  J.  B.  Poe,  Chicago;  but  before  these 
sheep  left  Armington  he  learned  that  another  draft  given  him 
by  Poe  had  not  been  paid  in  Chicago,  and  thereupon  entered 
into  another  agreement  with  Bike,  by  the  terms  of  which  Bike 
allowed  him  to  change  the  billing  from  Poe's  name  to  his  own. 
And  that  thereafter  the  sheep  so  billed,  together  with  the  Great 
Falls  sheep,  were  shipped  to  Chicago,  and,  under  plaintiff's  tele- 
graphic directions,  delivered  to  Rice,  CoUings  &  Co.,  by  whom 
they  were  sold  for  plaintiff ;  he  receiving  $8,000  for  them,  with 
which  amount  he  had  credited  Poe's  account.  He  also  testi- 
fied that  the  draft  was  to  be  delivered  after  the  sheep  were 
counted  and  received;  that  Poe  told  him  that  Bike  would  go 
to  Armington  as  Poe's  agent,  with  full  authority  to  count  and 
receive  the  sheep,  and  settle  the  transaction  entirely  and  make 
the  draft  in  payment  of  the  sheep;  that  he  did  not  ask  Bike 
to  make  out  a  draft  and  pay  him  for  the  sheep ;  that  the  draft 
that  should  have  been  made  on  the  sheep  was  not  mentioned 
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between  Bike  and  himself ;  and  that  Bike  never  refused  to  give 
him  a  draft,  and  he  (plaintiff)  did  not  ask  him  for  it,  and 
would  not  have  taken  it  if  Bike  had  given  it  to  him.  The  fore- 
going is  the  substance  of  the  plaintiff's  own  testimony. 

At  the  conclusion  of  plaintiff's  case,  defendant  interposed  a 
motion  for  nonsuit,  two  paragraphs  of  which  read  as  follows: 

**  First.  Upon  the  ground  that  the  undisputed  evidence  of 
the  plaintiff  shows  that  he  agreed  to  accept  in  payment  for  the 
sheep  sued  for  a  sight  draft;  and  there  is  no  evidence  to  show 
that  the  defendant  ever  refused  to  pay  him;  but  the  evidence, 
upon  the  contrary  shows  that  the  plaintiff  upon  his  part  re- 
fused to  accept  the  draft  and  carry  out  his  contract. 

*' Secondly.  Upon  the  ground  that  the  undisputed  evidence 
of  the  plaintiff  shows  that  there  was  never  any  delivery  of  the 
sheep  sued  for  or  described  in  his  second  cause  of  action,  and  at 
most  there  was  only  an  executory  contract  for  the  sale  between 
the  parties  to  this  action,  which  was  never  executed,  and  the 
evidence  shows  that  the  title  of  the  sheep  never  passed  from 
Armstrong  to  Poe."  This  motion  for  a  nonsuit  was  granted, 
and  judgment  entered  for  the  defendant,  from  which  judgment 
plaintiff  appeals  to  this  court. 

We  are  of  opinion  that  the  order  of  nonsuit  was  properly 
entered.  Prom  the  foregoing  statements  of  the  plaintiff,  it  is 
apparent  that  the  contract  between  the  parties  called  for  the 
delivery  of  the  Armington  and  Great  Palls  sheep  to  the  defend- 
ant. Plaintiff  delivered  the  Armington  sheep,  but  refused  to, 
and  never  did,  deliver  the  Great  Falls  sheep,  and  afterward, 
and  before  the  entire  contract  and  delivery  had  been  per- 
formed by  him,  took  back  the  possession  of  the  Armingt^»Ti 
sheep.  Under  these  circumstances,  plaintiff  cannot  be  heard 
to  say  he  delivered  the  sheep  to  defendant  according  to  the 
contract,  and  he  was  properly  nonsuited. 

Let  it  be  observed,  also,  that  plaintiff  had  alleged  in  his 
complaint  that  he  had  sold  and  delivered  the  sheep  to  the  de- 
fendant at  the  agreed  price  of  $12,550.  which  amount  was  un- 
paid. The  proof  shows  an  entirely  different  contract,  to  the 
Mont.,  Vol.  35—56 
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effect  that  the  agreement  was  that  defendant  should  pa}-  for 
these  sheep  by  a  draft  drawn  upon  Silas  Palmer  &  Tn.,  which 
draft  was  never  tendered  or  demanded.  The  actions  of  plain- 
tiflf,  as  disclosed  by  his  own  testimony,  show  that  his  conduct 
was  such  that  a  tender  of  the  draft  in  conformity  with  the 
contract  would  have  been  useless,  and  therefore  no  tender  was 
necessary. 

The  answer  of  the  defendant  puts  in  issue  all  the  allegations 
of  the  complaint,  and  upon  the  trial  plaintiff  offered  evidence 
of  an  agreement  other  than  that  set  forth  in  the  complaint. 
There  was  a  variance  amounting  to  a  failure  of  proof. 

But  it  is  contended  by  the  plaintiff  that  nonsuit  should  not 
have  been  entered,  for  the  reason  that  the  answer  admitted 
an  indebtedness  of  $525  for  sheep  shipped  to  Miles  City.  The 
pleadings  in  this  case  are  in  such  condition  that  it  is  almost 
impossible  to  ascertain  therefrom  what  the  intention  of  the  de- 
fendant was  in  alleging  this  so-called  affirmative  defense,  to 
which  there  was  no  reply  on  plaintiff's  part.  It  will  be  noted, 
however,  that  defendant,  while  ingenuously  admitting  an  in- 
debtedness to  the  plaintiff,  does  allege  that  the  same  did  not 
become  due  until  November  14,  1905,  which  was  almost  a  month 
after  the  bringing  of  the  action.  There  is  nothing  in  the  alle- 
gation of  this  affirmative  matter  showing  that  the  contract  re- 
lating to  the  four  hundred  and  twenty  sheep  was  any  part  of 
the  main  transaction,  and  the  district  court  would  probably 
have  been  justified  in  treating  this  so-called  affirmative  matter 
as  surplusage.  It  seems  to  be  irrelevant  to  the  issue  tejidered 
by  the  complaint,  without  some  allegation  connecting  it  with  the 
contract  as  alleged  by  the  plaintiff. 

The  judgment  of  the  district  court  of  Cascade  county  is  af- 
firmed. 

Affirmed, 

Mr.  Chief  Justice  Brantly  and  LIr.  Justice  Holloway 
concur. 

Eehearing  denied  October  9,  1907. 
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NICKEL  ET  AL.,  Respondents,  v.  H0D6ENS,  Appellant. 

(No.  2,434.) 

(Babmitted  June  18,  1907.  Deeided  June  28,  1907.) 

[90  Pac.  757.1 

Mines — Leases — Royalty — Pleadings — Complaint  —  Real    Party 
%n  Interest. 

1.  Defendant  contracted  to  lease  plaintiflp's  interest  in  a  mine  for 
a  fixed  royalty  of  $1,000  per  month,  ''payable  to  plaintiffs,"  pay- 
ments to  be  made  to  a  certain  bank,  to  apply  on  an  indebtedness  of 
plaintiffs  secured  by  a  mortgage  on  the  property.  Plaintiffs  sued  to 
recover  royalty  unpaid  for  several  months,  alleging  that  defendant  had 
failed  to  pay  plaintiffs,  or  either  of  them,  or  anyone  for  them,  etc. 
Eeldt  that  defendant  was  not  entitled  to  claim  that  the  bank  was 
the  real  party  in  interest  and  that  the  complaint  was  demurrable  for 
failure  to  charge  that  the  indebtedness  to  the  bank  had  been  paid,  or 
that  plaintiffs  had  acquired  the  bank's  interest  in  the  contract. 

Appeal  from  District  Coxcrt,  Silver  Bow  County;  J.  J.  Lynch, 
Judge. 

Action  by  Elizabeth  C.  Nickel  and  others  against  Thomas 
M.  Hodgens.  From  a  judgment  in  favor  of  the  plaintiffs,  de- 
fendant appeals.    AflBrmed. 

Mr.  M,  S.  Gunn,  and  Mr,  Chas.  R.  Leonard^  for  Appellant. 

In  support  of  the  contention  that  the  plaintiffs  are  not  the 
real  parties  in  interest,  and  that  the  complaint  does  not  state 
a  cause  of  action  in  their  favor,  see  the  following  authorities: 
Washer  v.  Mining  Co.,  142  Cal.  702,  76  Pac.  654;  Bassett  v. 
Hughes,  43  Wis.  319 ;  Brown  v.  Markland,  16  Utah,  360,  67  Am. 
St.  Rep.  629,  52  Pac.  597;  Morgan  v.  Mining  Co.,  37  Cal.  534; 
Flint  V.  Cadenasso,  64  Cal.  83,  28  Pac.  62;  Clark  v.  Howard,  150 
N.  Y.  232,  44  N.  E.  695;  Putnam  v.  Farnham,  27  Wis.  187,  9 
Am.  Rep.  459.  As  between  the  parties  of  the  first  part  to 
^.aid  contract  and  appellant,  the  appellant  became  primarily 
liable  to  the  bank,  and  the  parties  of  the  first  part  to  said  con- 
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tract  occupied  the  position  of  a  surety.  Until  plaintiffs  have 
paid  the  bank  they  have  no  right  of  action  against  the  appel- 
lant. (Poe  V.  Dixon,  60  Ohio  St.  124,  71  Am.  St.  Eep.  713,  54 
N.  E.  86.) 

Messrs,  Forbis  di  Evans,  and  M7\  John  E,  Corette,  for  Re- 
spondents. 

MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  district  court  in 
and  for  Silver  Bow  county  in  favor  of  the  plaintiffs  upon  the 
pleadings. 

It  appears  from  the  pleadings  that  on  February  24,  1900, 
Cornelius  Sullivan, .  Julia  Sullivan,  Henry  Nickel,  and  Eliza- 
beth C.  Nickel  entered  into  a  contract  with  Thomas  M.  Hodgens, 
the  defendant,  whereby  the  first-named  parties  leased  to 
Hodgens  a  two-thirds  interest  in  the  Homestake  mine  for  the 
term  of  one  year.  Among  other  conditions,  the  contract  be- 
tween the  parties,  which  was  in  writing,  contained  the  follow- 
ing; **That  he  [Hodgens]  will  pay  to  the  parties  of  the  first 
part,  as  a  fixed  royalty,  one  thousand  dollars  per  month,  be- 
ginning with  the  month  of  May,  1900,  all  payments  of  royalty 
to  apply  on  the  bond  hereinafter  contained,  said  payments 
to  be  made  to  the  First  National  Bank  of  Butte,  Montana,  to 
apply  on  the  indebtedness  of  the  parties  of  the  first  part  of 
$10,031.75,  and  interest  at  one  per  cent  per  month,  said  in- 
debtedness being  secured  by  a  mortgage  on  the  property  here- 
inafter described,  and  leased,  and  said  first  parties  agree,  be- 
fore demanding  the  final  payment  under  the  bond  hereinafter 
mentioned,  to  pay  off,  cancel  and  discharge  the  said  mortgage 
and  all  other  liens  and  encumbrances  against  said  property.  *' 

Plaintiffs  attach  a  copy  of  the  contract  to  their  complaint 
and  allege  full  performance  of  the  same  on  their  part.  They 
also  allege  as  follows:  **That  the  defendant,  Thomas  M.  Hod- 
gens has  committed  a  breach  of  said  agreement,  in  this:  That 
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he  has  failed  and  refused  to  pay  to  said  first  parties  to  said 
agreement  and  to  said  plaintiffs  herein,  or  to  anyone  for  any 
of  said  parties,  the  sum  of  $1,000  monthly  reserved  and  ex- 
pressed in  and  required  by  said  agreement  to  be  paid  by  said 
defendant  for  the  months  of  October,  1900,  November,  1900, 
December,  1900,  January,  1901,  and  February,  1901,  amounting 
in  all  [to]  the  sum  of  five  thousand  dollars  ($5,000.00)  and 
interest  at  the  legal  rate  upon  the  several  sums  as  they  sev- 
erally became  due." 

Defendant's  answer  is  as  follows:  "Comes  now  the  defend- 
ant in  the  above-entitled  action,  and,  for  his  answer  to  the 
complaint  on  file  therein,  says: 

**He  admits  the  execution  of  the  agreement  set  forth  in  said 
complaint,  but  denies  that  defendant  has  committed  a  breach 
of  said  agreement  as  alleged  in  said  complaint,  or  otherwise 
or  at  all. 

"Admits  that  defendant  failed  to  pay  to  first  parties  to  said 
agreement  the  sum  of  $1,000  for  the  months  of  October,  1900, 
November,  1900,  December,  1900,  January,  1901,  and  Febru- 
ary, 1901,  amounting  in  all  to  the  said  sum  of  $5,000.  Admits 
that  defendant  never  paid  any  interest  on  said  amount,  or  any 
part  thereof. 

"Further  answering,  defendant  says  that  said  agreement 
contains  a  provision  in  the  following  words,  to-wit:  'In  case 
second  party  abandons  this  lease  he  shall  give  first  parties  two 
weeks'  notice  in  writing  of  his  intention  so  to  do.' 

"And  defendant  alleges  that  more  than  two  weeks  prior,  to 
the  month  of  October,  1900,  he  gave  to  Elizabeth  Nickel,  as 
executrix  of  the  estate  of  Henry  Nickel,  deceased,  and  also. to 
Con.  Sullivan,  notice  in  writing  of  his  intention  to  abandon 
and  surrender  said  lease,  and  defendant  alleges  that,  by  reason 
thereof,  he  became  under  the  terms  of  said  lease  and  agreement 
freed  and  absolved  from  his  obligation  to  pay  the  rental  of 
$1,000  each  for  the  months  of  October,  1900,  November,  1900, 
December,  1900,  January,  1901,  and  February,  1901,  and  that 
said  lease  became  null  and  void,  and  plaintiffs  never  became 
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and  are  not  now  entitled  to  recover  said  amounts  nor  any 
amount  whatever  from  the  defendant. 

**  Denies  that  said  amount,  or  any  part  thereof,  is  due,  owing, 
or  unpaid. 

"Wherefore,  having  fully  answered,  defendant  asks  judg- 
ment for  his  costs  herein  expended.'* 

Plaintiff  by  replication  admitted  the  clause  regarding  notice 
set  forth  in  the  answer,  but  denied  every  other  allegation  there- 
of. As  before  stated,  the  district  court  of  Silver  Bow  county 
entered  judgment  on  the  pleadings  for  the  plaintiff,  and  this 
appeal  is  prosecuted  from  that  judgment. 

The  only  contention  made  by  the  defendant  in  this  court  is 
that  the  complaint  does  not  state  a  cause  of  action,  because  the 
contract  provided  that  the  payments  to  be  made  by  the  defend- 
ant should  "be  made  to  the  First  National  Bank  of  Butte,  Mon- 
tana, to  apply  on  the  indebtedness  of  the  parties  of  the  first 
part,''  and  it  is  not  alleged  that  the  indebtedness  to  the  bank 
had  been  paid,  or  that  the  plaintiffs  had  acquired  the  interest 
of  the  bank  in  the  contract,  and  therefore  that  plaintiffs  are 
not  the  real  parties  in  interest.  It  will  be  noted,  however, 
that  the  complaint  does  allege  that  the  defendant  has  failed 
to  pay  plaintiffs,  or  either  of  them,  or  anyone  for  them.  It 
will  also  be  noted  that  the  contract  provides  that  the  moneys 
shall  be  paid  "to  the  parties  of  the  first  part,"  and  also  that 
it  recites  that  the  money  due  the  First  National  Bank  was 
secured  by  a  mortgage  on  the  property  leased.  Under  these 
circumstances  we  do  not  think  that  the  cases  cited  by  the  de- 
fendant are  at  all  in  point.  This  contract  was  not  for  the  bene- 
fit of  the  bank,  which  was  secured,  but  for  the  benefit  of  the 
lessors,  and  the  defendant  expressly  agreed  to  pay  the  royalty 
therein  provided  for  to  the  lessors. 

The  complaint  shows  that  the  defendant  has  not  paid  the 
amounts  due  to  the  plaintiffs,  or  anyone  else,  and  he  cannot 
therefore  be  heard  to  say,  in  view  of  the  phraseology  of  the 
contract,  that  the  First  National  Bank  of  Butte  is  the  real  party 
in  interest,  or  that  he  is  even  contingently  liable  to  that  insti- 
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tution.  The  stipulation  to  pay  the  money  into  the  bank  merely 
pointed  out  the  mode  of  payment  to  the  plaintiffs  under  the 
contract. 

As  to  whether  the  answer  did  not  raise  an  issue  that  would 
preclude  the  court  from  granting  a  judgment  on  the  plead- 
ings we  do  not  decide  and  have  not  considered,  because  the 
only  question  presented  was  whether  the  complaint  states  a 
cause  of  action. 

We  find  no  error  in  the  action  of  the  district  court,  and 
the  judgment  is  therefore  affirmed. 

Affirmed, 

Mb.  Chdep  Justice  Brantly  and  Mb.  Justice  Hollowat 
concur. 
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(No.  2,408.) 

(Submitted  June  18,  1907.  Decided  June  28,  1907.) 

[90  Pac.  753.] 

Judgments — On  Pleadings — Conclusiveness — Law  of  the  Case. 

Appeal — ^Law  of  tbe  Case — Judgments — Bea  Adjudicatn, 

1.  The  decision  of  tbe  supreme  court  on  a  former  appeal  that  a  judgment 
on  the  pleadings  is  the  same  as  a  judgment  on  demurrer,  and  that  a  judg- 
ment, relied  on  as  res  adjudicaiaf  showed  upon  its  face  that  it  belonged 
to  the  class  referred  to  in  section  1007  of  the  Code  of  Civil  Procedure, 
when  it  declares  that  a  final  judgment  dismissing  a  complaint  is  not  & 
bar  to  a  new  action  on  the  same  cause  of  action  "unless  it  expressly 
declares,  or  it  appears  by  the  judgment-roU,  that  it  is  rendered  upon 
its  merits,"  constitutes  the  law  of  the  case  on  a  subsequent  appeal. 

Judgment  on  Pleadings — On  Merits. 

2.  For  a  judgment  on  the  pleadings  to  constitute  a  judgment  on  the 
"merits,"  as  that  term  is  used  in  section  1005  of  the  Code  of  CivU 
Procedure,  which  provides  that  "in  all  cases,  other  than  those  men- 
tioned in  section  1004,"  judgment  must  be  rendered  on  the  "mer- 
its," it  must  determine  the  merits  of  the  controversy,  as  distinguished 
from  the  merits  of  the  pleading  attacked;    and  the  mere  fact  that 
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section  1004  makes  no  mention  of  a  judgment  on  the  pleadings  does 
not  necessarily,  by  virtue  of  section  1005,  constitute  such  a  judgment 
one  on  the  merits. 
Judgment  of  Dismissal — When  Bar  to  Another  Action. 

3.  Under  section  1007  of  the  Code  of  Civil  Procedure,  a  judgment 
of  dismissal  is  not  a  bar  to  another  action  upon  the  same  cause  of 
action,  unless  rendered  on  the  merits,  which  fact  must  appear  either 
by  express  declaration  upon  the  face  of  the  judgment,  or  elsewhere 
from  the  judgment-roll. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  If. 
Clements,  Judge. 

Action  by  James  Glass  and  another  against  the  Basin  &  Bay 
State  Mining  Company.  From  a  judgment  in  favor  of  de- 
fendant, plaintiffs  appeal.    Reversed  and  remanded. 

Mr.  Edward  Horsky,  and  Mr,  M,  S,  Ounn,  for  Appellant. 

Citing:  Petrie  v.  Trustees,  92  Hun,  81,  83,  36  N.  Y.  Supp. 
636  J  Wheeler  V.  Euckm^n,  51  N.  Y.  391;  Oenet  v.  Canal  Co., 
163  N.  Y.  173,  178,  57  N.  E.  297;  Richardson  v.  City  of  Eureka, 
110  Cal.  441,  42  Pac.  965;  Stannard  v.  Huhbell,  56  Hun,  450, 
647,  10  N.  Y.  Supp.  254,  affirmed  on  appeal,  in  123  N.  Y. 
520,  25  N.  E.  1084;  Dexter  v.  Clark,  122  How.  Pr.  (N.  Y.)  289; 
Cort  V.  Beard,  32  Barb.  (N.  Y.)  357;  Oilman  v.  Rives,  10  Pet. 
301,  9  L.  Ed.  432;  Freeman  on  Judgments,  see.  267;  City  of 
Los  Angeles  v.  Mellas,  59  Cal.  452;  approved  in  Kirsch  v. 
Kirsch,  113  Cal.  61,  45  Pac.  164;  Oerish  v.  Pratt,  6  Minn.  (GiL 
14)  61;  Lopen  v.  Kedgewin,  1  Mod.  207;  Moore  v.  Dunn,  41 
Ohio  St.  62 ;  ^Yells  v.  Moore,  49  Mo.  229 ;  Gould  v.  Evansville 
etc,  Co.,  91  U.  S.  526,  23  L.  Ed.  416;  Herman  on  Estoppel, 
sec.  274;  City  of  Aurora  v.  West,  7  Wall.  82,  19  L.  Ed.  42; 
Pepper  v.  Donnoly,  87  Ky.  259,  8  S.  W.  Rep.  441 ;  Rose  v.  Haw- 
ley,  141  N.  Y.  366,  36  N.  E.  335,  337;  Marsh  v.  Masterson,  101 
N.  Y.  401,  407,  5  N.  E.  59;  Spelman  v.  Terry,  74  N.  Y.  448; 
Shaw  V.  Broadhent,  129  N.  Y.  114,  29  N.  E.  238;  Bell  v.  Merri- 
field,  109  N.  Y,  202,.  4  Am.  St.  Rep.  436,  16  N.  E.  55;  Eoag 
V.  Town  of  Greenwich,  61  Hun,  622,  15  N.  Y.  Supp.  743;  s.  c, 
133  N,  Y.  152,  30  N.  E.  842. 
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Messrs,  Wight  <&  Thompson,  for  Appellant. 

Citing:  Steinhaxier  v.  Colmar,  11  Colo.  App.  291,  55  Pac. 
291;  2  Abbott's  Trial  Brief,  2d  ed.,  p.  1219;  People  v.  Skidmore, 
27  Cal.  294;  Kleinschmidt  v.  Bmzel,  14  Mont.  31,  43  Am.  St. 
Rep.  604,  35  Pac.  460;  24  Am.  &  Eng.  Ency.  of  Law,  795,  798; 
Power  V.  Gum,  6  Mont.  5,  9  Pac.  575 ;  Oould  v.  Evansville  K.  R, 
Co.,  91  U.  S.  532,  23  L.  Ed.  416 ;  Bouchaud  v.  Dias,  3  Denio, 
238,  244;  Perkins  v.  Moore,  16  Ala.  17;  Robinson  v.  Howard,  5 
Cal.  428;  Aurora  City  v.  West,  7  Wall.  99,  19  L.  Ed.  42;  Good- 
^  rich  V.  City,  5  Wall.  573,  18  L.  Ed.  511;  Beloit  v.  Morgan,  7 
/  Wall.  619,  19  L.  Ed.  205;  Rex  v.  Kingston,  20  St.  Tr.  588;  Hut" 
chin  V.  Campbell,  2  W.  Black,  831;  Clearwater  v.  Meredith,  1 
Wall.  43,  17  L.  Ed.  604;  Gould  on  Pleadings,  sec.  42;  Ricardo  v. 
Garcias,  12  Clark  &  F.  400;  Bi^sell  v.  Spring  Valley  Township, 
124  U.  S.  232,  8  Sup.  Ct.  495,  31  L.  Ed.  411;  Aetna  Life  Ins, 
Co,  V.  Board  of  Commrs,,  117  Fed.  87,  54  C.  C.  A.  468 ;  Plant 
V.  Carpenter,  19  Wash.  621,  53  Pac.  1108 ;  Hardy  v.  Hardy,  97 
Cal.  125,  31  Pac.  907;  Lamb  v.  McConkey,  76  Iowa,  47,  40  N. 
W.  78;  Carlin  v.  Brackett,  38  Minn.  307,  37  N.  W.  342;  Porter 
V.  Fraleigh,  19  Ind.  App.  562,  49  N.  E.  863 ;  Robinson  v.  How- 
ard,  5  Cal.  428;  City  of  Los  Angeles  v.  Melius,  58  Cal.  18;  Alley 
V.  Nott,  111  U.  S.  475,  4  Sup.  Ct.  495,  28  L.  Ed.  492;  Messinger 
V.  New  England  Mut,  L,  Ins,  Co,,  59  Fed.  416;  Lindsley  v. 
Union  S,  S,  Min,  Co,,  106  Fed.  470;  2  Black  on  Judgments,  2d 
ed.,  709. 

MR.  JUSTICE  HOtiLOWAY  delivered  the  opinion  of  the 
court . 

Some  time  prior  to  February  17,  1900,  an  action  was  com- 
menced by  these  plaintiffs  against  this  defendant  in  the  dis- 
trict court  of  Jefferson  county.  On  the  last-mentioned  date  an 
amended  complaint  was  filed,  to  which  a  general  demurrer  was 
interposed,  but  overruled,  and  defendant  then  answered. 
Thereupon  defendant  made  a  motion  for  judgment  on  the  plead- 
ings, which  was  sustained,  and  a  judgment  entered  dismissing 
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the  action.  Prom  that  judgment  an  appeal  was  taken  to  this 
court,  and  the  judgment  aflBrmed.  In  the  opinion  rendered 
(Glass  et  aJ.  «v.  Basin  &  Bay  State  Min^  Co.,  31  Mont.  21,  77 
Pac.  302)  there  is  a  complete  statement  made  of  the  facts  al- 
leged in  such  amended  complaint.  No  reference  was  made  to 
the  statements  contained  in  the  answer  to  such  amended  com- 
plaint, for  they  were  of  no  consequence  so  far  as  that  contro- 
versy was  concerned.  The  district  court  should  have  sustained 
the  general  demurrer,  and  this  was  the  effect  of  the  court's 
ruling.  On  the  appeal  this  court  decided  that  the  amended 
complaint  did  not  state  facts  suflScient  to  constitute  a  cause  of 
action,  but  expressly  reserved  the  question  whether  the  plain- 
tiffs might  sue  and  recover  for  money  had  and  received.  There- 
upon plaintiffs  instituted  the  present  action  in  Lewis  and  Clark 
county  against  the  same  defendant  to  recover  for  money  had 
and  received.  The  answer,  among  other  things,,  sets  forth  that 
this  action  is  barred  by  the  judgment  rendered  in  the  former 
case,  and  it  is  alleged  that  the  second  action  is  for  the  same 
cause  of  action  as  the  first  one  was,  and  this  allegation  is  ad- 
mitted in  the  reply.  After  the  pleadings  were  filed  in  this 
case,  the  defendant  interposed  its  motion  for  judgment  on  the 
pleadings,  which  was  sustained;  but  on  appeal  from  the  judg- 
ment entered  this  court  determined  (Glass  et  al,  v.  Basin  &  Bay 
State  Min,  Co.,  34  Mont.  88,  85  Pac.  746)  that  the  district 
court  erred  in  holding  that  the  record  then  presented  showed 
that  the  judgment  in  the  former  action  constituted  a  bar  to  the 
bringing  of  this  second  action.  Defendant  thereupon  amended 
its  answer,  making  the  judgment-roll  in  the  first  case  a  part 
of  its  answer  in  the  second  one ;  and,  a  reply  thereto  being  filed 
by  the  plaintiffs,  the  defendant  again  moved  for  judgment  on 
the  pleadings,  which  was  sustained,  and  a  judgment  entered, 
from  which  judgment  the  plaintiffs  now  appeal. 

Upon  the  former  appeal  in  this  case  (34  Mont.,  above)  this 
court  determined  some  of  the  questions  which  are  now  pre- 
sented by  counsel  in  their  arguments.    Those  quofeftions  so  de- 
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termined  are:  (1)  "A  judgment  on  the  pleadings  is  the  same 
as  a  judgment  on  demurrer,"  and  (2)  "The  judgment  relied 
on  here  [that  is,  the  judgment  rendered  on  the  pleadings  in  the 
first  action  and  which  was  affirmed  by  this  court  in  31  Mont, 
above]  shows  upon  its  face  that  it  belongs  to  the  class  referred 
to  in  section  1007,  Code  of  Civil  Procedure."  That  decision  be- 
came the  law  of  this  case. 

It  is  said  by  respondent  that  since  section  1004  enumerates 
certain  judgments  of  dismissal  and  of  nonsuit,  and  section  1005 
declares  that  all  other  judgments  are  on  the  merits,  and  since 
a  judgment  rendered  on  demurrer,  or  on  motion  for  judgment 
on  the  pleadings,  is  not  one  of  those  enumerated  in  section  1004, 
it  follows  that  the  judgment  rendered  in  the  first  case  was  nec- 
essarily a  judgment  on  the  merits.  But  that  contention  has 
been  determined  by  this  court  at  a  time  when  section  243,  Divi- 
sion 1,  Compiled  Statutes  of  1887,  similar  to  section  1005,  was  in 
force.  In  speaking  of  a  contention,  then  made,  that  a  judg- 
ment rendered  on  demurrer  to  the  complaint  was  necessarily 
on  the  merits  and  a  bar  to  another  action  for  the  same  cause 
of  action,  this  court  said:  **It  is  further  insisted  that  section 
243  of  the  Code  of  Civil  Procedure  makes  it  obligatory  to  ren- 
der judgment  on  the  merits  in  all  other  cases  than  those  stated 
in  the  five  subdivisions  of  the  preceding  section.  The  context, 
the  whole  chapter  of  which  that  section  is  a  part,  shows  that 
section  243  relates  to  the  case  at  a  stage  beyond  the  formation 
of  the  pleadings,  where  it  stands  for  consideration  and  judg- 
ment on  the  merits,  unless  it  is  dismissed  or  nonsuited.  The 
interpretation  and  application  of  that  section  according  to  re- 
spondent's contention  would  make  a  judgment  or  order  on 
demurrer  conclude  the  merits,  even  if  the  demurrer  stated  no 
ground  which  went  to  the  merits,  because  such  a  case  would 
*^e  'other  than  those  mentioned  in  section  242.'  We  think  it 
clear  that  the  provisions  of  section  243  do  not  apply  to  this 
consideration."  {Kleinschmidt  v.  Binzel,  14  Mont,  at  page  61, 
43  Am.  St.  Rep.  604,  35  Pac.  460.)     In  other  words,  a  judg- 
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ment  rendered  on  a  demurrer  to  the  complaint  may  or  may 
not  be  a  judgment  on  the  merits,  depending  upon  the  circum- 
stances of  each  case. 

If  the  judgment  determines  the  merits  of  the  controversy, 
as  distinguished  from  the  merits  of  the  pleading  attacked,  it  is 
a  judgment  on  the  merits,  as  the  term  "merits'*  is  meant  to 
be  understood  in  section  1005;  otherwise,  it  is  not.  This  court 
in  the  same  case  further  said:  **The  authorities  support  the 
proposition  urged  by  respondent  that  if  the  alleged  cause  of 
action  is  submitted  on  the  merits  by  demurrer,  admitting  the 
facts  alleged,  but  placing  over  against  them  in  the  judicial 
scale  the  proposition  of  law  that  the  facts  pleaded  and  thus 
admitted  are  insufficient  to  warrant  judgment  in  favor  of  the 
pleader,  and  upon  due  weighing  of  the  law  and  the  facts,  those 
facts  are  judged  insufficient  by  sustaining  the  demurrer,  and 
this  ruling  is  allowed  to  stand,  those  facts  thereby  pass  under 
the  rule  of  things  adjudicated,  and  the  party  against  whom 
such  adjudication  proceeds,  as  well  as  his  privies  and  repre- 
sentatives, are  thereby  barred  from  again  asserting  the  same 
facts  in  another  action  pertaining  to  the  subject  as  effectually 
as  though  such  facts  were  found  from  the  proof  or  admitted 
ore  tenus  in  the  course  of  the  trial.  Such  appears  to  be  the 
rule  deducible  from  the  authorities,  without  muc&  conflict. 
(Gould  V.  Evansville  etc.  B.  E,  Co.,  91  U.  S.  526;  Bissell  v. 
Spring  Valley  Township,  124  U.  S.  225,  31  L.  Ed.  411;  Orilfin 
V.  Seymour,  15  Iowa,  30,  85  Am.  Dec.  396;  Robinson  v.  How- 
ard, 5  Cal.  429;  Bouchaud  v.  Dias,  3  Denio,  238;  People  v. 
Stephens,  51  How.  Pr.  (N.  Y.)  235.)  But  this  rule  should 
always  be  stated  and  applied  with  due  regard  to  some  modi- 
fying conditions,  which  it  is  not  permitted  to  violate.  Thus, 
when  the  pleader  has  submitted  to  the  ruling  of  the  court  on 
demurrer  against  the  sufficiency  of  the  cause  of  action  or 
defense,  as  stated,  that  ruling  would  not  bar  him  or  those  in 
privity  with  him  from  again  asserting  the  same  facts,  accom- 
panied by  additional  allegations  which  complete  the  statement  of 
a  good  cause  of  action  or  defense.'*     {Kleinschmidt  v.  Binzel,  14 
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!Moiit.  52.)  And  this  appears  to  be  the  generally  accepted  doc- 
trine. (24  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  799,  800,  and  cases 
cited;  23  Cyc,  1154,  1155,  and  cases  cited;  Gould  v.  Evansville 
etc,  R,  B.  Co.,  91  U.  S.  526,  23  L.  Ed.  416.) 

And  this  conclusion  by  the  authorities  is  borne  out  by  sec- 
tion 3196  of  our  Code  of  Civil  Procedure,  which  defines  the  ef- 
fects of  a  judgment.  After  referring  to  certain  classes  of 
judgments,  into  none  of  which  the  judgment  here  pleaded  falls, 
subdivision  2  of  that  section  provides,  among  other  things:  **In 
other  cases  the  judgment  or  order  is,  in  respect  to  the  matter 
directly  adjudged,  conclusive,"  etc. 

Now,  what  was  the  matter  directly  adjudged  in  the  first  caset 
We  have  said  that  it  was  in  effect  a  judgment  on  demurrer 
to  the  complaint,  and,  in  our  opinion,  determined  only  that  the 
complaint  as  then  drawn  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  This  was  precisely  what  this  court 
decided  on  the  appeal  from  that  judgment,  but  particularly 
reserved  the  question  whether  the  plaintiffs  might  sue  and  re- 
cover for  money  had  and  received.  In  any  event,  a  judgment 
on  the  pleadings  is  to  be  governed  by  the  rules  applicable  to 
a  judgment  on  demurrer.  (Power  v.  Oum,  6  Mont.  5,  9  Pac. 
575 ;  Glass  et  al.  v.  Basin  <fc  Bay  State  Min.  Co.,  34  Mont.,  above.) 
It  was  decided  by  this  court  on  the  former  appeal  (34  Mont.,  at 
page  95)  that  the  judgment  pleaded  as  a  bar  in  this  action  be- 
longs to  the  class  referred  to  in  section  1007.  That  is  also  the 
law  of  this  case.  That  judgment,  then,  was  a  final  judgment 
dismissing  the  complaint,  and  whether  it  was  one  of  those  men- 
tioned in  1004  or  not  is  immaterial. 

In  most  of  the  states  it  is  sufficient,  in  order  to  render  a 
judgment  a  bar  to  another  action  for  the  same  cause  of  action, 
that  ^it  was  rendered  on  the  merits.  But  that  is  not  sufficient 
under  our  statute,  when  the  judgment  is  one  falling  within 
the  class  designated  in  section  1007.  That  section  provides: 
'*A  final  judgment  dismissing  the  complaint,  either  before  or 
after  trial,  does  not  prevent  a  new  action  for  the  same  cause 
of  action,  unless  it  expressly  declares,  or  it  appears  by  the 
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judgment-roll,  that  it  is  rendered  uppn  its  merits."  So  far  as 
the  judgment  itself  is  concerned,  there  must  be  an  express 
declaration  of  the  fact  that  it  is  rendered  on  the  merits;  and 
if  the  judgment  is  silent,  and  recourse  must  be  had  to  the 
judgment-roll,  then  what  is  it  that  must  appear  from  such 
judgment-roll  t  Is  it  (1)  the  fact  that  the  judgment  was  ren- 
dered on  the  merits?  or  (2)  will  it  sufSce  that  the  court  can 
draw  the  legal  conclusion  that  such  was  the  character  of  the 
judgment  t 

The  appellants  contend  for  the  first  alternative,  and  the  re- 
spondent for  the  second.  But  this  question  has  also  been  set- 
tled by  this  court.  In  the  former  opinion  (34  Mont,  at  page  95) 
this  court  further  said:  **This  provision  (section  1007,  Code  Civ. 
Proc),  construed  with  the  others,  means  nothing  morfe  nor  less 
than  that  judgments  of  dismissal,  whether  included  in  the 
enumeration  in  1004  or  not,  shall  not  be  a  bar  to  another  aotion 
upon  the  same  cause  of  action,  unless  rendered  on  the  merits, 
which  fact  must  be  expressly  declared  upon  the  face  of  the 
judgment  or  appear  from  the  judgment-roll."  {Glass  et  al.  v. 
Basin  &  Bay  State  Min.  Co.,  34  Mont.,  at  page  95.)  And  this 
is  also  the  law  of  this  case,  and,  we  think,  clearly  correct. 

The  legislature  certainly  did  not  intend  to  set  the  matter  at 
rest  altogether  in  the  one  instance  by  requiring  an  express 
declaration  of  the  fact  that  the  judgment  was  upon  the  merits, 
when  the  judgment  alone  is  offered  as  proof,  and  in  the  other 
leave  it  open  for  the  many  different  conclusions  which  might 
be  drawn  from  the  same  records  by  different  courts.  Obvi- 
ously, what  the  legislature  meant  was  that,  if  recourse  is  had 
to  the  judgment  alone,  the  judgment  must  contain  an  express 
declaration  of  the  fact  that  it  was  rendered  upon  the  merits; 
and  if  the  judgment  is  silent,  then,  if  it  appears  by  express 
declaration  of  the  fact  in  the  judgment-roll  elsewhere  than  in 
the  judgment,  it  will  be  sufficient  to  constitute  the  judgment  a 
bar  to  another  action  for  the  same  cause  of  action.  This  seems 
to  be  the  holding  of  the  court  of  appeals  of  New  York  upon  a  stat- 
ute similar  to  our  section  1007  above  {Genet  v.  Delaware  &  Hud- 
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son  Canal  Co.,  170  N.  Y.  278,  63  N.  B.  350),  and  we  have  not 
been  able  to  ascertain  that  any  states  other  than  New  York  and 
Montana  have  this  statute,  so  that  decisions  from  other  states 
are  of  little  assistance  upon  this  phase  of  the  case. 

In  order,  then,  to  successfully  maintain  that  a  judgment  of 
the  class  mentioned  in  section  1007,  above,  is  a  bar  to  another 
action  for  the  same  cause  of  action,  (1)  such  judgment  must 
be  upon  the  merits,  and  (2)  the  fact  that  it  is  upon  the  mer- 
its must  appear  by  express  declaration  either  from  the  judg- 
ment or  elsewhere  from  the  judgment-roll.  As  it  does  not  ap- 
pear, either  from  the  judgment  or  elsewhere  from  the  judg- 
ment-roll of  the  first  case,  that  both  of  these  conditions  are 
met,  the  district  court  erred  in  sustaining  the  motion  for  judg- 
ment on  the  pleadings. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
further  proceedings  not  inconsistent  with  the  views  herein  ex- 
pressed. 

Beversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Mr.  Justice  Smith  con- 
cur. 


BUTLER,  Appellant,  v.  ANDRUS  et  al.,  Respondents.        (ITTTi 

(No.  2,453.)  " 

(Submitted  June  25,  1907.  Decided  June  29,  1907.)  -    . 

[90  Pac.  785.] 

Municipal  Corporations — Indebtedness — Limitations — Bojid   Is- 
sues— Constitution. 

Municipal  Corporations  —  Indebtedness  —  Limitations — Constitution  —  BoncK 
Issues. 

1.  The  three  per  cent  limit  of  indebtedness  which,  under  section  6, 
Article  XIII  of  the  Constitution,  a  city  could  contract  was  $37,998.30. 
Of  this  amount,  $17,000  had  been  consumed  in  a  bond  iksue  for  wa- 
ter and  light  purposes.  Subsequently  a  further  issue  of  $10,000,  for 
water  supply  purposes,  was  made  and  declared  to  fall  within  the  ten 
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per  cent  extended  limit,  anthorized  by  Act  of  3897  (Laws  1897,  p. 
203),  under  certain  conditions.  Later  an  issue  of  $in^O0O,  for  improve- 
ment of  the  city's  electric  light  plant  and  consolidr tion  of  it  with  ita 
waterworks  plant,  was  voted,  such  issue  to  fall  within  the  three  per 
cent  limit.  In  addition  to  its  bonded  indebtedness  the  city  had  a 
floating  debt  of  $1,500.  Held,  under  the  constitutional  provision 
and  Act  above,  that  a  city  may  not  resort  to  the  ten  per  cent  extended 
limit  of  indebtedness,  until  its  financial  condition  and  the  needs  of 
the  people  have  created  the  necessity  for  such  action,  and  that,  there- 
fore, the  city  in  question  had  no  authority  to  arbitrarily  declare  the 
second  bond  issue  of  $10,000  for  water  supply  purposes,  within  the 
extended  limit  so  long  us  there  was  ample  margin  within  the  con- 
stitutional limit  to  cover  such  issue;  held,  further,  that  after  plac- 
ing these  bonds  within  the  three  per  cent  limit  and  adding  to  it 
the  first  issue  of  $17,000  and  the  floating  debt  of  $1,500,  the  margin 
left  to  meet  the  latest  proposed  issue  of  bonds,  amounting  to  $10,000, 
was  insufficient,  and  hence  the  issue  could  not  lawfully  be  made. 
Same — Bond  Issues — Legality. 

2.  A  city's  arbitrary  action  in  placing  a  bond  issue  within  the  ex- 
tended ten  per  cent  limit  of  indebtedness  authorized,  under  certain 
conditions,  by   Act   of   1897    (Laws     1897,  p.   203),   when   there   was 

•     sufficient    margin   within    the    constitutional   three    per    cent   limit    to 
cover  it,  does  not  affect  the  validity  of  such  bonds  as  a  liability  of 
the  city. 
Same — Constitutional  Construction. 

3.  The  argument  of  cU)  inconvenienti  cannot  avail  in  the  interpre- 
tation of  constitutional  provisions  relative  to  the  limitations  placed 
upon  the  power  of  a  city  to  contract  indebtedness;  the  rule  of  strict 
construction  must  be  applied,  and  any  doubt  as  to  such  power  must 
be  resolved  against  it. 

Appeal  from  District  Court,  Custer  County;  C,  H.  Loud, 
Judge. 

Action  by  C.  W.  Butler  against  "W.  W.  Andrus  and  others. 
From  a  judgment  for  defendants,  plaintiflE  appeals,  Reversed 
and  remanded. 

Mr,  Donald  Campbell,  for  Appellant. 

Mr.  George  U.  Milburn,  for  Respondents. 

MR.  CHIEF  JUSTICE  BRANTLT  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  plaintiff,  as  a  taxpayer,  to  restrain 
the  defendant  city  and  its  officers  from  issuing  and  selling  cer- 
tain bonds  of  the  city  to  the  amount  of  $10,000,  which,  it  is  al- 
leged, are  about  to  be  issued  and  sold  for  the  purpose  of  provid- 
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ing  funds  for  the  "enlargement  and  improvement  of  the  Miles 
City  light  plant  and  the  consolidation  of  said  plant  with  the 
Miles  City  waterworks  plant/'  on  the  ground  that  said  bonds 
are  about  to  be  issued  and  sold  without  legal  authority. 

It  appears  from  the  allegations  of  the  complaint  that  during 
the  year  1905  the  city  council,  having  theretofore  been  duly 
authorized  by  the  electors  at  an  election  held  for  that  purpose, 
issued  and  sold  bonds  of  the  city  to  the  amount  of  $10,000  for 
water  supply  purposes ;  that  the  indebtedness  thus  incurred  was 
declared  to  have  been  contracted  under  the  extended  limit  of 
indebtedness  of  ten  per  cent  of  the  assessed  valuation  of  the 
property  in  the  city,  authorized  by  section  4800  of  the  Political 
Code,  as  amended  by  Act  of  1897  (Session  Laws  of  1897,  p. 
203),  enacted  in  pursuance  of  section  6,  Article  XIII,  of  the 
Constitution;  that  at  the  date  of  the  issuance  of  the  bonds  the 
value  of  property  in  the  city,  as  shown  by  the  assessment  of 
the  previous  year,  was  $1,266,610;  that  this  valuation  would 
authorize  an  indebtedness,  within  the  three  per  cent  limit  pro- 
vided in  the  Constitution,  of  $37,998.30 ;  that  the  city  had  there- 
tofore made  two  issues  of  bonds,  one  of  $17,000  for  water  and 
light  purposes,  and  a  second  one  of  $15,000  for  water  supply 
purposes  exclusively;  that  the  first  had  been  declared  to  be  in- 
debtedness falling  within  the  constitutional  three  per  cent  limit, 
and  the  second  to  be  indebtedness  under  the  ten  per  cent  or  ex- 
tended limit  provided  for  by  the  statute ;  that,  deducting  the  debt 
of  $17,000  from  the  gross  amount  which  could  be  raised  by  a 
three  per  cent  assessment  upon  the  property  in  the  city,  there 
would  be  left  unexhausted  of  the  three  per  cent  limit  of  indebted- 
ness a  margin  of  $20,998.30;  that,  notwithstanding  this  condi- 
tion of  the  indebtedness  and  assets  of  the  city,  the  council  arbi- 
trarily declared  the  indebtedness  represented  by  the  bonds,  to  the 
amount  of  $10,000  issued  in  1905,  to  fall  in  the  ten  per  cent  limit 
and  not  within  the  three  per  cent  limit,  without  submitting  to  the 
electors  the  question  whether  this  should  be  done;  that  all  of 
these  bonds  are  now  outstanding  against  the  city  and  unpaid; 
that  on  June  24,  1906,  the  city  council  by  resolution  submitteid 
Mont.  Vol.  35—37 
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to  the  electors  of  the  city  the  question  whether  there  should  be 
made  a  fourth  issue  of  bonds  for  $10,000,  to  provide  funds  to 
enlarge  and  improve  the  electric  light  plant  belonging  to  the 
city,  the  indebtedness  contracted  thereby  to  be  in  the  three  per 
cent  limit;  that  at  an  election  held  in  pursuance  of  the  resolu- 
tion on  July  30,  1906,  the  electors  signified  their  assent;  that 
the  council  thereupon  by  ordinance  provided  for  the  issuance  of 
the  bonds  so  authorized,  and  is  now  proceeding  to  issue  and  sell 
the  same ;  that  on  July  30,  1906,  the  total  assessed  valuation  of 
the  taxable  property  of  the  city  was  $1,266,610;  that  three  per 
cent  of  this,  or  the  gross  amount  of  indebtedness  the  city  could 
contract  under  this  limit,  was  $37,998.30,  of  which  there  had 
already  been  exhausted  $27,000,  to-wit,  by  the  issuance  of  water 
and  light  bonds,  $17,000,  and  by  the  issuance  of  waterworks  and 
consolidation  bonds,  $10,000,  in  1905,  which  also  properly  came 
within  the  three  per  cent  limit,  leaving  only  $10,998.30,  and  no 
more,  to  be  exhausted  by  the  indebtedness  contracted  within 
this  limit;  and  that,  in  addition  to  the  bonded  indebtedness 
mentioned,  the  city  had  a  floating  indebtedness  of  $1,500. 

To  the  complaint  the  defendants  interposed  a  general  de- 
murrer. This  the  court  sustained,  and,  plaintiff  having  re- 
fused to  plead  further,  judgment  was  entered  in  favor  of  the 
defendants.     From  this  judgment  plaintiff  has  appealed. 

It  will  be  noted  that  it  is  not  apparent  from  the  allegations 
of  the  complaint  why  the  indebtedness  represented  by  the  second 
bond  issue  of  $15,000  was  declared  to  be  in  the  extended  or  ten 
per  cent  limit.  From  the  brief  of  counsel,  however,  we  gather 
that,  at  the  time  these  bonds  were  issued,  the  city  being  already 
indebted  to  the  amount  of  $17,000  by  the  previous  issue,  the 
assessed  valuation  of  the  property  in  the  city  amounted  to  only 
$1,021,549.  .Under  this  condition  of  affairs,  the  $15,000  of 
bonds  could  not  fall  wholly  within  the  three  per  cent  limit. 
Hence  no  question  is  made  here  as  to  their  validity.  It  is  as- 
sumed by  counsel  for  the  plaintiff  and  the  defendant  both  that 
they  properly  fall  under  the  ten  per  cent  or  extended  limit.  It 
will  be  noted  further,  that  in  1905,  at  the  time  the  third  issue 
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of  bonds  was  made,  there  was  a  margin  within  the  three  per  cent 
limit  of  $20,998.30.  In  order,  however,  to  preserve  this  margin 
for  other  purposes,  the  council  declared  that  issue  as  incurring 
an  indebtedness  under  the  ten  per  cent  or-  extended  limit. 

It  is  insisted  by  counsel  for  plaintiff  that  this  could  not  arbi- 
trarily be  done,  but  that,  before  the  ten  per  cent  limit  could 
again  be  resorted  to,  this  margin  must  have  been  exhausted  or 
have  become  insufficient  to  cover  the  amount  of  that  issue.  It 
is  further  argued  that,  since  the  city  council  had  no  authority 
to  pursue  this  course,  the  amount  of  that  issue  must  be  assigned 
to  the  three  per  cent  limit,  and  since  this  is  so,  and  since  the  is- 
sue of  bonds  now  in  controversy  cannot,  under  the  Constitution 
or  the  statute,  fall  within  the  ten  per  cent  limit,  because  the  in- 
debtedness under  that  limit  must  be  devoted  exclusively  to 
water  and  sewerage  purposes,  the  proposed  issue  is  invalid,  be- 
cause there  is  not  margin  enough  under  the  three  per  cent  limit 
to  cover  it. 

The  contention  of  counsel  for  defendants  is  that  a  city  may 
incur  indebtedness  under  the  extended  limit  at  any  time  it  de- 
sires to  construct  a  sewerage  system  or  procure  a  water  supply ; 
that  it  was  competent  for  the  city  to  declare  the  issue  of  bonds 
in  1905  as  made  under  this  limit,  thus  preserving  the  margin 
still  left  under  the  three  per  cent  limit  for  other  purposes ;  and 
hence  that  the  proposed  issue  will  be  valid. 

Section  6,  Article  XIII,  of  the  Constitution  declares:  "No 
city,  town,  township  or  school  district,  shall  be  allowed  to  be- 
come indebted  in  any  manner  or  for  any  purpose  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate  exceeding 
three  per  centum  of  the  value  of  the  taxable  property  therein, 
to  be  ascertained  by  the  last  assessment  for  the  state  and  county 
taxes  previous  to  the  incurring  of  such  indebtedness,  and  all 
bonds  or  obligations  in  excess  of  such  amount  given  by  or  on 
behalf  of  such  city,  town,  township  or  school  district  shall  be 
void;  provided,  however,  that  the  legislative  assembly  may  ex- 
tend the  limit  mentioned  in  this  section,  by  authorizing  munici- 
pal corporations  to  submit  the  question  to  a  vote  of  the  tax- 
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payers  affected  thereby,  when  such  increase  is  necessary  to  con- 
struct a  sewerage  system  or  to  procure  a  supply  of  water  for 
such  municipality  which  shall  own  and  control  said  water  sup- 
ply and  devote  the  revenue  derived  therefrom  to  the  payment 
of  the  debt" 

Subdivision  64,  of  section  4800,  Political  Code,  as  amended  by 
the  Act  of  1897,  page  209,  so  far  as  it  is  pertinent  here,  pro- 
vides :  *' '  That  an  additional  indebtedness  shall  be  incurred,  when 
necessarj^  to  construct  a  sewerage  system  or  procure  a  water 
supply  for  the  said  city  or  town  which  shall  own  or  control  said 
water  supply  and  devote  the  revenue  derived  therefrom  to  the 
payment  of  the  debt.  The  additional  indebtedness  authorized, 
including  all  indebtedness  heretofore  contracted,  which  is  un- 
paid or  outstanding,  for  the  construction  of  a  sewerage  system, 
shall  not  exceed  ten  per  centum  over  and  above  the  three  per 
cent  heretofore  referred  to,  of  the  total  assessed  valuation  of 
the  taxable  property  of  the  city  or  town  as  ascertained  by  the 
last  assessment  for  state  and  county  taxes ;  and  provided  further, 
that  the  above  limit  of  three  per  centum  shall  not  be  extended, 
unless  the  question  shall  have  been  submitted  to  a  vote  of  the 
taxpayers  affected  thereby  and  carried  in  the  affirmative  by  a 
vote  of  the  majority  of  said  taxpayers  who  vote  at  such  elec- 
tion." 

It  is  apparent  that  in  enacting  this  provision  the  legislature 
intended  to  pursue  strictly  the  provisions  of  the  Constitution 
quoted.  The  purpose  of  the  limitation  in  the  Constitution  is  to 
prevent  extravagance.  Experience  has  demonstrated  that  those 
who  control  municipal  governments  are  not  always  honest,  dis- 
creet, and  conservative  citizens,  and  that,  when  there  is  no  re- 
straint upon  their  power  to  contract  indebtedness,  extravagant 
courses  frequently  result  in  imposing  intolerable  burdens  of 
taxation  upon  the  people  of  their  municipalities.  Such  limita- 
tions have  thus  been  found  to  be  necessary,  and  are  based  upon 
the  policy  of  paying  as  you  go.  They  must,  therefore,  be  so 
construed  as  to  accomplish  the  desired  end  so  far  as  possible. 
(1  Dillon  on   Municipal    Corporations,  sec.  130.)     The  courts 
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have  generally  applied  the  rule  of  strict  construction,  and,  when 
there  is  doubt  as  to  the  power  to  contract  the  particular  in- 
debtedness, the  doubt  has  been  resolved  against  it.  (1  Dillon 
on  Municipal  Corporations,  sec.  130;  Abbott  on  Municipal  Cor- 
porations, sees.  140-151.) 

The  constitutional  limitation  in  question  is  clear  and  unam- 
biguous, and  means  just  what  it  says,  to-wit,  that  no  indebted- 
ness may  be  contracted  in  any  manner  or  amount,  for  any  pur- 
pose, in  excess  of  the  prescribed  limit.  (State  ex  rel.  Helena 
Waterworks  Co,  v.  City  of  Helena,  24  Mont.  521,  81  Am.  St. 
Rep.  453,  63  Pac.  99,  55  L.  R.  A.  336.)  The  proviso  under 
which  the  legislature  may  authorize  an  extension  of  the  limit  is 
also  clear  in  purpose,  to-wit,  to  allow  an  extension  of  this  limit 
when  such  extension  (increase)  is  necessary  to  construct  a 
sewerage  system  or  procure  a  water  supply.  It  cannot  be 
granted  or  be  made  available  for  any  other  purpose  nor  un- 
der any  other  circumstances  than  those  which  create  the  neces- 
sity for  it.  The  legislature  in  granting  the  privilege  used  the 
expression  '*and  an  additional  indebtedness  shall  be  incurred 
when  necessary  to  construct,"  etc.  This  language  seems  sus- 
ceptible of  but  one  construction.  There  may  be  no  extension, 
if  there  is  no  debt  already  contracted,  for  the  word  ** additional*' 
qualifies  the  character  of  the  debt  to  be  contracted,  and  refers 
also  to  a  pre-existing  amount  of  indebtedness  to  which  it  may  be 
added.  The  word  ** necessary''  defines  the  condition  of  affairs 
which  requires  the  additional  indebtedness.  The  condition 
must  be  such  as  to  create  the  necessity.  If  a  municipality  is 
not  indebted  in  any  amount  at  all,  or  if  it  has  the  necessary 
funds  in  its  treasury,  no  additional  indebtedness  can  be  in- 
curred ;  nor  can  it  be  said  that  any  necessity  has  arisen  demand- 
ing it.  Otherwise,  we  are  compelled  to  the  conclusion  that, 
whenever  a  city  government  has  determined  to  construct  a 
sewerage  system  or  procure  a  water  supply,  this  fact  of  itself 
creates  the  necessity  by  which  the  privileged  extension  is  made 
available,  without  regard  to  the  city's  financial  resources  and 
its  existing  indebtedness,  and  without  regard,  also,  to  the  neces- 
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sities  of  the  people  for  a  sewerage  system  or  a  watfr  supply. 
This  is  the  interpretation  of  the  statute  for  which  defendants 
contend;  but,  in  view  of  the  purpose  of  the  limitation  declared 
in  the  Constitution,  and  the  terms  employed  in  the  statute,  we 
think  the  only  conclusion  permissible  is  that  the  privilege  of  the 
extension  becomes  available  only  when  the  financial  condition 
of  the  city  requires  a  resort  to  it  in  order  to  serve  the  comfort 
or  preserve  the  health  of  the  p(^ople. 

The  amendment  to  section  4800  of  the  Political  Code  by  the 
Act  of  1897,  supra,  embodies  the  provision  in  question  as.  it 
stood  in  the  Code.  In  Palmer  v.  City  of  Helena,  19  Mont.  61,  47 
Pac.  209,  it  was  considered  by  this  court;  the  question  for  its  de- 
cision being  whether  the  city  of  Helena,  which  had  already  be- 
come indebted  to  the  full  amount  of  three  per  cent  of  its  as- 
sessed valuation,  could  refund  its  outstanding  bonds,  issued 
for  sewerage  purposes,  and  declare  them  to  represent  indebted- 
ness contracted  outside  of  the  three  per  cent  limit,  thus  leaving 
a  margin  within  that  limit  for  other  purposes.  This  court  held 
that  this  could  not  be  done,  for  the  reason  that  the  city  already 
had  its  sewerage  system,  and  hence  there  was  no  necessity  for  it 
to  resort  to  the  extended  limit.  While  the  case  before  us  has 
arisen  out  of  conditions  materially  different  from  those  appear- 
ing in  that  case,  the  principle  controlling  the  decision  of  the 
latter  is  applicable  to  this  case,  and,  we  think,  decisive  of  it, 
for  that  decision  rests  upon  the  principle  that  a  city  may  not  go 
beyond  the  three  per  cent  limit  in  contracting  indebtedness,  un- 
til its  financial  condition  and  the  needs  of  the  people  have 
created  the  necessity  for  doing  so.  The  city  of  Helena  had  con- 
structed its  sewerage  system  by  the  use  of  funds  derived  from 
bonds  issued  within  the  limit.  Here  it  appears  that  the  defend- 
ant city  in  1905,  having  then  an  ample  margin  within  the  limit 
to  cover  any  indebtedness  necessary  to  be  incurred  to  supply  the 
needs  of  the  people  at  that  time,  arbitrarily  declared  the  debt  of 
5i;10,000  then  incurred  for  the  improvement  of  the  water  supply, 
to  be  in  the  extended  limit,  and  that,  too,  as  the  sequel  shows, 
for  the  purpose  of  enabling  it  to  incur  additional  indebtedness 
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for  other  purposes.  If  financial  necessity  must  exist  before 
resort  may  be  had  to  the  reserve  provided  by  the  legislature, 
the  city  could  not  thus  resort  to  it,  for  no  such  necessily  existed. 

We  do  not  question  the  validity  of  the  indebtedness  repre- 
sented by  these  bonds.  We  hold  that  it  was  properly  incurred 
within  the  constitutional  limit,  and  must  be  so  classed  among  the 
liabilities  of  the  city.  The  fact  that  the  people,  if  such  were 
the  case,  or  the  city  council,  arbitrarily  voted  that  the  bonds 
should  be  classed  under  the  ten  per  cent  limit  does  not  affect 
their  validity  as  a  liability  of  the  city. 

Add  the  amount  of  this  issue  and  the  floating  debt,  due  on 
outstanding  warrants  at  the  present  time,  to  the  former  issue  of 
$17,000,  and  deduct  this  from  the  gross  amount  that  can  be 
raised  upon  the  assessed  valuation  of  the  property  in  the  city  at 
three  per  cent,  to-wit,  $37,998.30,  the  margin  left  to  meet  the 
proposed  issue  of  $10,000  is  only  $9,498.30.  Since  this  margin 
is  less  than  the  amount  of  the  proposed  issue,  the  issue  cannot 
lawfully  be  made.  {Jordan  v.  Andrus,  27  Mont.  22,  69  Pac. 
118.) 

Counsel  for  defendant  cites  the  cases  of  State  ex  rel.  O'Meara 
V.  City  Council,  23  Utah,  13,  64  Pac.  460,  City  of  Los  Angeles 
v.  Eance,  122  Cal.  77,  54  Pac.  387,  and  Hazeltihe  v.  Blake, 
26  Wash.  231,  66  Pac.  394,  in  support  of  his  contention. 
While  these  cases  somewhat  fortify  his  argument,  and  in- 
dicate that,  if  the  question  now  before  this  court  had  been  be- 
fore the  courts  in  those  decisions,  a  contrary  conclusion  would 
have  been  reached,  we  are  of  the  opinion,  however,  that  we  are 
bound  by  the  conclusion  reached  by  our  own  court  in  Palmer  v. 
City  of  Helena,  supra.  To  say  the  least,  that  case  lays  down 
a  wholesome  rule,  and  fully  effectuates  the  purpose  of  the  limi- 
tation embodied  in  the  Constitution.  It  may  be  that  this  con- 
clusion will  in  some  cases  work  an  apparent  hardship,  as  coun- 
sel says.  If  we  are  to  be  controlled  in  the  interpretation  of  the 
Constitution  by  considerations  of  convenience  or  possible  hard- 
ship, there  is  scarcely  any  provision  of  it  which  may  not  be 
rendered  nugatory. 
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We  think  the  court  was  in  error  in  sustaining  the  demurrer. 
The  judgment  is  accordingly  reversed,  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 

Mr.  Justice  Holloway  and  Mr.  Justice  Smith  concur. 
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?! !12    HANRAHAN  et  al.,  Respondents,  v.  FREEMAN  et  al.,  Ap- 
pellants. 

(No.    2,433.) 
(Submitted   June   18,   1907.    Decided  June  29,   1907.) 
[90  Pac.  793.] 
Contracts — Partnership — Purchases — Liability — Nonsuit. 

Contracta — Partnership — Purchases — Liability. 

1.  By  a  written  agreement  between  F.  and  I.,  the  former  delivered  to 
the  latter  a  number  of  Angora  goats,  to  be  taken  c-are  of  by  L  at 
his  own  expense,  the  parties  to  share  in  the  increase.  It  was 
expressly  stipulated  that  nothing  contained  in  the  contract  should  be 
construed  as  creating  a  partnership,  except  as  to  goats  taken  from 
third  parties  for  care  and  handling.  Articles  of  merchandise  were 
furnished  by  plaintiffs  to  L  personally,  and  their  books  showed  an 
account  with  him  alone.  Held,  in  an  action  against  F.  and  L  to 
recover  for  goods  sold,  that  in  the  absence  of  a  showing  that  F.  had 
by  her  conduct  estopped  herself  to  deny  liability,  I.  alone  was  re- 
sponsible for  the  merchandise  furnished,  and  that  the  district  court 
erred  in  denpng  a  nonsuit  and  in  directing  a  verdict  for  plaintiffs. 

Appeal — Reversal — Supreme   Court — Judgment. 

2.  The  supreme  court,  in  reversing  a  judgment  in  an  action  at  law 
for  error  in  denying  a  nonsuit  and  directing  a  verdict  for  plaintiff, 
will  not  instruct  the  district  court  to  enter  judgment  for  appellant. 

Appeal  from  District  Court,  Lewis  and  Clark  County;  J.  M. 
Clements,  Judge. 

Action  by  J.  C.  Hanrahan  and  others  against  Allie  M. 
Freeman  and  others.  From  a  judgment  in  favor  of  plaintiffs, 
defendants  appeal.    Reversed  and  remanded. 
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Messrs.  Oalen  dk  Mettler,  for  Appellants. 

One  who  deals  with  a  member  of  a  nontrading  partnership 
has  the  burden  of  proving  that  the  contracting  partner  had 
authority  to  enter  therein.  (Cavanaugh  v.  Salisbury,  22  Utah, 
465,  63  Pac.  39.)  A  partner  in  a  nontrading  partnership  has 
prima  facie  no  authority  to  bind  the  firm  or  another  partner 
in  a  transaction  not  within  the  scope  of  the  partnership  busi- 
ness, and  he  who  seeks  to  hold  the  firm  liable  by  virtue  of 
such  transaction  has  the  burden  of  showing  that  the  contracting 
partner  had  authority  to  enter  therein,  {(xuthiel  v.  Oilmer,  23 
Utah,  84,  63  Pac.  817.)  What  is  necessary  for  carrying  on 
the  business  of  the  firm  in  the  ordinary  way,  is  the  test  of  its 
scope.  (17  Am.  &  Eng.  Ency.  of  Law,  1st  ed.,  992.)  In  a 
nontrading  partnership,  the  case  must  be  left  to  be  decided  upon 
its  particular  facts,  and  in  order  to  hold  the  firm,  it  must  be 
affirmatively  established  that  the  acting  partner  had  the  power 
to  make  the  contract  in  question.  (Id.,  994,  citing  Smith  v. 
Sloan,  37  Wis.  289,  19  Am.  Rep.  757.)  Where  a  purchase  is 
made  individually  or  in  the  name  of  the  firm,  if  the  purchase 
is  outside  of  the  real  or  apparent  scope  of  the  partnership 
business,  the  firm  is  not  bound.  (Id.,  1008,  note  6.)  The 
power  to  purchase  is  not  presumed  and  must  be  established  by 
proof  to  authorize  a  recovery.  (Id.  1009,  note  2.)  If  the  same 
is.  made  upon  the  individual  credit  of  the  buying  partner  per- 
sonally, the  fact  that  the  goods  are  afterward  turned  over  by 
him  to  the  firm  does  not  render  the  firm  responsible  for  the 
purchase  price.  (Id.,  1010,  note  3.)  A  transaction  not  within 
the  scope  of  the  firm  business  does  not  bind  the  partners  who 
do  not  participate  in  it  or  ratify  it,  though  the  plaintiff  be- 
lieved that  it  was  within  the  scope  of  the  firm  business.  {No- 
lan Co.  V.  Simpson,  74  Tex.  218,  11  S.  W.  1098;  see,  also,  Smith 
V.  Sloan,  37  Wis.  292,  19  Am.  Rep.  757;  Irwin  v.  Williar,  110  U. 
S.  499,  4  Sup.  Ct.  160,  38  L.  Ed.  225;  Eefferlin  v.  Karlman,  29 
Mont.   139,   74   Pac.   201.) 

Messrs.  Carpenter,  Day  cfc  Carpenter,  for  Respondents. 
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MR.  JUSTICE  SMITH  delivered  the  opinion  of  the  court. 

Action  to  recover  the  sum  of  $354.76  for  goods,  wares  and 
merchandise  alleged  to  have  been  sold  and  delivered  to  Mrs. 
AUie  M.  Freeman  and  A.  W.  Ide,  as  copartners. 

It  appears  from  the  testimony  that  Mrs.  Freeman  and  Ide 
entered  into  a  written  agreement,  by  the  terms  of  which  Mrs. 
Freeman  was  to  deliver  to  Ide  a  certain  number  of  Angora 
goats,  of  which  she  was  the  owner.  It  was  expressly  stipulated 
that  the  title  to  said  goats  should  remain  in  her,  and  that 
nothing  in  the  contracts  should  be  construed  as  creating  a  part- 
nership, except  as  to  goats  taken  from  third  parties  for  care 
and  handling,  Ide  was  to  take  care  of  the  goats  at  his  own  ex- 
pense, and  the  parties  were  to  share  in  the  increase.  It  was 
agreed  that,  if  they  took  over  any  goats  belonging  to  third  par- 
ties, Ide  was  also  to  assume  the  active  care  and  handling  there- 
of **the  same  as  the  original  band**  of  Mrs.  Freeman,  and 
that  each  of  the  parties  should  share  equally  in  the  expenses 
of  such  care  and  handling,  and  in  the  percentage  of  wool  and 
increase  of  animals  allowed  for  their  services.  They  afterward 
took  over  a  band  belonging  to  the  Northern  Angora  Goat  and 
Live  Stock  Company.  The  date  of  this  agreement  between  Ide 
and  Mrs.  Freeman  is  November  3,  1903.  Prior  to  this  time  Ide 
had  an  open  account  with  the  plaintiffs,  upon  which  a  balance 
was  unpaid.  He  arranged  with  the  plaintiffs  for  a  supply  of 
goods  for  the  goat  ranch,  saying  that  the  money  would  be  fur- 
nished by  George  0.  Freeman,  who  was  the  husband  of  Mrs. 
Freeman,  the  defendant,  but  that  the  goods  should  be  charged 
to  him,  Ide,  and  he  would  see  that  they  were  paid  for.  In  the 
agreement  between  IMrs.  Freeman  and  Ide  it  was  provided  that, 
in  the  event  she  advanced  any  money  to  Ide  during  the  life 
of  the  contract,  she  should  be  repaid  by  him.  Plaintiffs  con- 
tinued to  furnish  Ide  with  goods  which  he  used  for  himself 
and  the  men  employed  by  him  in  handling  the  goats.  They 
never  knew  Mrs.  Freeman  in  the  transaction. 
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On  August  7,  1905,  Mrs.  Freeman  began  an  action  against 
Ide,  wherein  she  alleged  that  they  were  members  of  a  "limited 
copartnership/'  and  prayed  for  an  accounting.  In  this  action 
the  defendant  Frank  D.  Miracle  was  appointed  receiver  of  all 
the  property  of  the  so-called  copartnership,  and  now  has  the 
proceeds  of  the  same  in  his  possession. 

The  goods  furnished  by  the  plaintiffs  were  charged  to  Ide's 
original  account  on  their  books,  and  it  appeared  on  the  trial 
that  plaintiffs  at  one  time  brought  suit  against  the  Northern 
Angora  Goat  and  Live  Stock  Company  for  this  same  account, 
and  afterward  withdrew  the  same. 

At  the  close  of  plaintiffs'  case  defendants  moved  the  court 
below  for  an  order  of  nonsuit,  which  was  refused,  and  after 
defendants  had  offered  to  introduce  certain  testimony,  which 
was  rejected,  plaintiffs  moved  the  court  to  direct  a  verdict  in 
their  favor  for  the  full  amount  sued  for,  which  motion  was 
granted,  and,  from  a  judgment  entered  on  such  verdict,  defend- 
ants appeal. 

It  is  contended  that  the  court  erred  in  refusing  to  grant  de- 
fendants' motion  for  a  nonsuit  and  in  directing  a  verdict  for 
the  plaintiffs.  It  seems  clear  that  under  the  written  agree- 
ment no  partnership  existed  between  Mrs.  Freeman  and  Ide, 
if  there  was  any  partnership  at  all,  until  after  they  took  over 
the  goats  belonging  to  the  Northern  Angora  Goat  and  Live  Stock 
Company  and  in  relation  to  those  animals  alone.  It  is  true 
that  contractual  relations  existed  prior  to  thayt  time;  that  is 
to  say,  Mrs.  Freeman  contributed  the  goats  and  Ide  was  to  con- 
tribute his  services,  paying  all  expenses  of  the  business.  It  was 
a  part  of  Ide's  contract  with  Mrs.  Freeman  to  furnish  these 
goods  so  supplied  to  him  by  plaintiffs.  They  were  not  supplied 
for  the  joint  account  at  all,  but  to  Ide  personally,  and,  unless 
Mrs.  Freeman  has  so  conducted  herself  as  to  be  placed  in  a 
position  where  she  may  not  deny  liability,  she  cannot  be  com- 
pelled to  pay  for  what  Ide  agreed  with  her  to  furnish  himself 
as  an  offset  to  the  goats  furnished  by  her.     She  is  no  more 
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liable  for  his  personal  expenses  than  he  would  be  for  hers.  In 
the  light  of  the  phraseology  of  her  contract  with  Ide,  the  fact 
that  she  brought  an  action  to  dissolve  what  she  called  a  lim- 
ited partnership  is  not  inconsistent  with  the  defense  she  inter- 
poses here. 

We  find  from  the  testimony  of  one  of  the  plaintiflEs  that  they 
did  not  know  Mrs.  Freeman  in  the  transaction.  Ide  seems  to 
have  had  good  credit  with  them,  and  they  charged  the  goods 
to  him  personally.  He  appears  to  have  carried  out  his  con- 
tract with  Mrs.  Freeman  in  this  regard.  It  seems  significant 
that  plaintiffs  first  brought  suit  against  the  Northern  Angora 
Goat  and  Live  Stock  Company  for  this  same  account,  and  now 
sue  the  so-called  partnership  of  Ide  &  Freeman,  when  Ide  was 
the  only  person  they  knew  in  the  business  and  their  books 
show  an  account  against  him  alone. 

The  question  as  to  whether  plaintiffs  can  recover  from  Ide 
&  Freeman  for  goods,  if  any  there  were,  actually  used  in  con- 
nection with  the  business  of  handling  the  Northern  Angora  Groat 
and  Live  Stock  Company's  goats  is  not  presented  to  us.  If 
plaintiffs  have  such  a  claim,  they  must  show  what  goods  were 
so  furnished.  Under  the  testimony  in  this  record,  it  would 
have  been  impossible  for  the  jury  to  segregate  such  goods  from 
the  whole  amount  furnished,  had  the  court  allowed  the  case  to 
go  to  the  jury.  So  that,  in  any  view  of  the  case,  defendants' 
motion  for  a  nonsuit  should  have  been  granted,  and  the  court 
erred  in  directing  a  verdict  for  the  plaintiffs. 

This  is  an  action  at  law,  and  we  cannot  therefore  instruct 
the  court  below  to  enter  judgment  for  defendants  as  is  sug- 
gested in  the  brief  of  their  counsel. 

The  judgment  of  the  district  court  of  Lewis  and  Clark  county 
is  reversed,  and  the  cause  remanded  for  a  new  trial. 

Beversed  and  remanded. 

Mr.  Chief  Justice  Brantly  and  Ma.  Justice  Hollowat 
concur. 
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No.  2,336.— J.  n.  LEYSON,  Respondent,  v.  J.  R.  DAVEN- 
PORT  ET  AL.,  Appellants. 

Appeal  from  District  Court,  Silver  Bow  County;  Oeo.  M, 
Bourquin,  Judge. 

Decided  January  8,  1907. 

Per  Curiam. — It  is  ordered  that  the  appeal  herein  be,  and 
the  same  is  hereby,  dismissed  in  accordance  with  praecipe  of 
counsel  for  appellant,  on  file  herein. 

Mr.  C.  M,  Parr,  for  Appellants. 


No.  2,337.— MAY  L.  PERRY,  Respondent,  v,  AETNA  LIFE 
INSURANCE  COMPANY,  Appellant. 

Appeal  from  District  Court,  SUver  Bow  County;  Oeo.  M. 
Bourquin,  Judge. 

Decided  January  8,   1907. 

(589) 
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Per  Curiam. — ^It  is  ordered  that  the  appeal  in  the  above-en- 
titled cause  be,  and  the  same  is  hereby,  dismissed  on  request 
of  counsel  for  appellant. 

Mr.  C.  M,  Parr,  for  Appellant 


No.  2,372.— THOMAS  ALEXANDER,  Respondent,  v.  A.  C. 
WILSON,  Appellant. 

Appeal  from  District  Court,  Rosebud  County;  C,  H.  Loud, 
Judge. 

Decided  January  14,  1907. 

Per  Curiam. — On  motion  of  respondent,  supported  by  affi- 
davit, the  appeal  in  the  above-entitled  cause  is  hereby  dismissed, 
for  failure  of  appellant  to  file  brief  within  the  time  allowed 
by  the  Rules  of  this  court. 

Mr.  J.  C.  Lyndes  and  Mr,  Oeo.  W.  Farr,  for  Appellant 


No.  2,399.— PHIL.  J.  HARRINGTON,  Respondent,  v.  A.  J. 
LEGGAT,   Administrator,  et  al.,  Appellants. 

Appeal  from  District  Court,  Silver  Bow  County;  Geo.  M. 
Bourquin,  Judge. 

Decided  February  11,  1907. 

Per  Curiam. — Respondent's  motion  to   dismiss   the  appeal 
herein  on  the  grpund  that  the  undertaking  is  void  for  am- 
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bisn^ity,  is  hereby  sustained  and  the  appeal  dismissed  without 
prejudice. 

Mr.  C.  M.  Parr,  for  Appellants. 

Messrs.  Maury  dk  Hogevoll,  for  Respondent. 


No.  2,401.— HUGH  WRIGHT,  Respondent,  v.  A.  'J.  POSER, 
ET  AL.,  Appellants. 

Appeal  from  District  Court,  Silver  Bow  County. 

Decided  February  13,  1907. 

Per  Curiam. — Respondent's  motion  to  dismiss    the    appeal 
herein   is  hereby  sustained  and  the  appeal  dismissed. 

Mr.  John  A.  Shelton,  for  Appellants. 

Mr.  Lewis  A.  Smith,  for  Respondent. 


No.  2,412.— THE  STATE  OF  MONTANA  ex  rel.  JACOB 
DOERR  ET  AL.,  Relators,  v.  DISTRICT  COURT  OF  THE 
FIRST  JUDICIAL  DISTRICT  and  Hon.  J.  M.  CLE- 
MENTS,  a  Judge  Thereof,  Respondents. 

Original  application  for  writ  of  supervisory  control  to  annul 
and  set  aside  a  peremptory  writ  of  mandamus  ordered  issued 
by  Hon.  J.  M.  Clements,  a  Judge  of  the  District  Court  of  Lewis 
and  Clark  County. 

Decided  February  20,  1907. 
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Per  Curiam. — The  motion  to  dismiss  the  order  to  show  cause 
why  a  writ  of  supervisory  control  should  not  issue  herein,  here- 
tofore argued  by  counsel  and  taken  under  advisement,  is  hereby 
sustained  and  the  proceeding  dismissed. 

Mr.  Justice  Smith,  deeming  himself  disqualified,  takes  no 
part  in  the  foregoing  decision. 

Messrs,  McConnell  cfe  McConnell,  for  Relators. 

Mr,  E,  A,  Carleton,  for  Respondents. 


No.  2,383.— CUDAHT  PACKING  CO.,    Respondent,    v.    D. 
DORAIS,  Appellant. 

Appeal  from  District  Court,  Silver  Bow  County;  John  B, 
McCleman,  Judge. 

Decided  February  28,  1907. 

Per  Curiam. — Respondent's  motion  to  dismiss  the  appeal 
herein,  supported  by  affidavit,  is  hereby  sustained  and  the  ap- 
peal dismissed. 

Mr,  John  A.  Kirk,  and  Mr.  Charles  A,  Wallace,  for  Appel- 
lant. 

Messrs.  Binnard  &  Rodger,  for  Respondent. 


No.  2,397.— H.  B.  WILEY  et  al.,  Appellants,  v.  J.  W.  STITH 
BT  AL.,  Respondents. 

Appeal  from  District  Court,  Custer  County;  Chas.  H.  Loud, 

Judge. 
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Decided  April  8,  1907. 

Per  Curiam. — Appellants'  motion  to  dismiss  the  appeal  here- 
in is  hereby  sustained  and  the  appeal  dismissed. 

Mr.  Geo.  W.  Farr,  for  Appellants. 


No.  2,179.— In  re  DAVIS'  ESTATE;  CALVIN  P.  DAVIS  bt 
AL.,  Appellants,  v.  C.  P.  DREMEN  et  al.,  Respondents. 

Appeal  from  District  Court,  Silver  Bow  County;  E.  W.  Har- 
ney, Judge. 

Decided  April  29,  1907. 

Per  Curlvm. — ^Appellants'  motion  to  dismiss  the  appeal  here- 
in is  sustained  and  the  appeal  hereby  dismissed. 

Mr.  Jesse  B.  Roote,  for  Appellants. 

Mr.  C.  P.  Drennen,  for  Respondents. 


No.  2,432.— G.  W.  COOK,  Appellant,  v.  P.  C.  BOBISON,  Re, 

SPONDENT. 

Appeal  from  District  Court,  Fergus  County;  E.  K.  Cheadle, 
Judge. 

Decided  April  29,  1907. 
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Per  Curiam. — ^Respondent's  motion  to  dismiss  the  appeal 
herein  is  sustained  and  the  appeal  dismissed  without  prejudice, 
in  accordance  with  stipulation  of  counsel  on  file  herein. 

Messrs.  DeKali  cfe  Mettler,  for  Appellant. 

Mr.  John  C.  Huntoon,  and  Mr,  0,  W.  Belden,  for  Respond- 
ent 


No.  2,428.— JAMES  S.  WALTER,  Jr.,  Appellant,  v.  L.  A. 
COX,  Respondent. 

Appeal  from  District  Court,  Flathead  County;  J,  E.  Erick- 
son,  Judge, 

Decided  April  30,  1907. 

Per  Curiam. — Respondent's  motion  to  dismiss  the   appeal 
from  the  judgment  herein  is  sustained  and  the  appeal  dismissed. 

Messrs.  Mclntire  iSt  Kendall,  for  Appellant. 
Mr.  C,  -ff.  Foot,  for  Respondent. 
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ACCOMPLICES. 
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ACT   OF  GOD. 
See  Real  Property,  2,  3. 

ADMINISTRATORS. 
See,  also,  Public  Administrators;  Probate  Proceedings,  11-19. 
Claims  Against  Estate — Pleadings — Admissions — Proof. 

1.  Where  defendants'  answer  admitted  that  a  verified  claim  for  the 
amount  sued  for  had  been  duly  presented  and  disallowed  by  the  ad- 
ministrator of  one  of  the  defendants,  plaintiff  was  not  required  to 
prove  the  presentation  and  disallowance  of  his  claim,  as  otherwise 
compelled  to  do  by  the  provisions  of  section  2612  of  the  Code  of  Civil 
Procedure. — Harrington  v.  Butte  &  Boston  Min.  Co.  et  al.,  530, 

ADMISSIONS. 
See  Pleading  and  Practice,  4,  25,  38,  39;  Criminal  Law,  69. 

ADVERSE    CLAIMS. 
See  Mines  and  Mining,  4-14;  Real  Property,  4. 

AFFIDAVITS. 
Certified  copies  of, — see  Evidence,  37. 

AGREED    STATEMENT    OF    FACTS. 
See   Appeal   and    Error,    35. 

AMENDMENTS. 
See  Pleading  and  Practice,  23,  32,  34;   Criminal  Law,  30. 

APPEAL  AND  ERROR. 

See,  also.  Harmless  Error;   Instructions;   Supervisory  Control,  1. 

Conflict  in  Evidence — Review. 

1.  Where  the  record  on  appeal,  in  an  action  in  claim  and  delivery, 
showed  the  evidence  to  have  been  conflicting  and   fairly  susceptible 
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of  a  construction  favorable  to  either  party,  the  verdict  will  not  be 
disturbed  by  the  appellate  court  on  the  alleged  ground  of  the  insuffi- 
ciency of  the  evidence  to  justify  it. — Woods  v.  Latta,  9. 

Erroneous  Instructions — Conflict — One  in  Favor  of  Appellant — Effect. 

2.  Where  neither  one  of  two  instructions  correctly  states  the  law, 
appellant  is  not  precluded  from  complaining  of  a  conflict  between 
them,  even  though  one  of  them  is  in  his  favor. — ^Woods  v.  Latta,  9. 

Conflict  in  Instructions — When  Appellant  may  not  Complain. 

3.  Where  an  erroneous  instruction,  but  in  appellant's  favor, 
conflicts  with  one  correctly  stating  the  law,  he  will  not  be  heard  to 
complain  of  the  conflict. — ^Woods  v.  Latta,  9. 

Demurrer — Motion  to  Strike — Theory  of  Case. 

4.  Where  counsel  for  appellant  did  not  submit  a  demurrer  to  the 
trial  court,  as,  in  effect,  a  motion  to  strike  out  definite  portions  of 
the  complaint,  he  will  not  be  heard  to  say  on  appeal  that  the  de- 
murrer should  have  been  regarded  as  a  motion  to  strike. — ^Plymouth 
Gold  Min.  Co.  v.  United  States  F.  &  G.  Co.,  23. 

Dismissal — Justices  of  the  Peace — Abuse  of  Discretion, 

5.  Where  the  dismissal  of  an  appeal  from  a  justice's  court  was 
asked  on  the  grounds  that  the  justice  had  stricken  the  notice  of  ap- 
peal from  his  files  and  that  the  same  had  never  been  refiled,  that  the 
sureties  on  the  undertaking  had  never  justified,  and  that  the  appellant 
had  been  guilty  of  laches  in  filing  certain  papers  in  the  district 
court,  the  court,  if  it  granted  such  motion  upon  the  grounds  alleged, 
was  guilty  of  abuse  of  its  discretion,  where  it  was  apparent  that 
the  conditions  complained  of  were  brought  about  by  practices  of  the 
moving  party's  attorney  not  to  be  approved  of. — McCauley  v.  Jones, 
32. 

Justices  of  the  Peace — Notice  of  Appeal — Filing  After  Service — ^Result. 

6.  The  filing  of  a  notice  of  appeal  from  a  justice's  court  after  its 
service  is  ground  for  the  dismissal  of  the  appeal  by  the  district  court. 
McCauley  v.  Jones,  32. 

Justices  of  the  Peace — Notice  of  Appeal — Filing  After  Service— DismissaL 

7.  That  the  notice  of  appeal  from  a  justice  of  the  peace  court  to 
the  district  court  was  served  before  filing,  may  be  urged  as  a  ground 
for  dismissal  of  the  appeal  in  the  supreme  court,  though  such  point  was 
not  raised  in  the  district  court. — McCauley  v.  Jones,  32. 

Justices  of  the  Peace — Dismissal — Correct  Decision — ^Reason  for  Decision 
Immaterial. 

8.  If  the  district  court's  action  in  dismissing  an  appeal  from  a  jus- 
tice's court  was  correct,  its  reasons  for  doing  so  are  immaterial — 
McCauley  v.  Jones,  32. 

Waste — Money    Judgment — Pleadings — Quieting    Title — ^Erroneous    Judg- 
ment. 

9.  The  only  relief  demanded  in  the  complaint  in  an  action  for  waste 
was  a  money  judgment.  As  a  defense  an  equitable  title  to  the  land  by 
virtue  of  a  verbal  contract  to  purchase  was  pleaded  and  defendant 
asked  that  his  title  be  quieted  as  against  any  claims  of  plaintiff. 
Nothing  in  the  answer  partook  of  the  nature  of  an  affirmative  cause 
of  action  or  counterclaim.  Plaintiff's  reply,  among  other  things, 
demanded  that  her  title  be  quieted  as  against  defendant.  Held,  that 
the  district  court  erred  in  rendering  judgment  for  plaintiff  for  the 
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poBsession  of  the  land  and  quieting  her  title,  the  pleadings  not  justify- 
ing such  a  decree. — Erbes  v.  Smith,  38. 

Waste — Pleadings — Answer — Counterclaim. 

10.  The  demand  made  by  the  defendant  in  his  answer,  filed  in  an 
action  for  waste,  that  his  title  be  quieted,  which  demand  was  not  based 
upon  a  properly  pleaded  cause  of  action  or  counterclaim  should  have 

*  been  disregarded. — Erbes  v.  Smith,  38. 

Waste — Evidence — Offer  of  Proof — ^Review. 

11.  In  the  absence  of  an  offer  of  proof  showing  what  the  defendant 
in  an  action  for  waste  intended  to  prove  by  the  answer  to  a  question 
asked  a  witness,  as  to  what  plaintiff's  husband  had  said  to  him  in 
relation  to  his  or  her  interest  in  the  land,  for  a  removal  of  buildings 
and  fences  from  which  damages  were  sought,  the  supreme  court  on  ap- 
peal is  not  in  a  position  to  say  from  a  mere  reading  of  the  question 
that  the  answer  was  erroneously  excluded. — Erbes  v.  Smith,  38. 

Waste — Evidence — Writings — Exclusion — Review. 

12.  Where,  in  an  action  for  waste,  it  appeared  from  defendant's  tes- 
timony that  the  jtlry  were  fully  informed  as  to  when,  where  and 
under  what  circumstances  certain  memoranda,  in  relation  to  an  alleged 
sale  of  the  premises  to  defendant,  had  been  made,  together  with  their 
contents,  their  exclusion  from  a  physical  inspection  of  the  jury  can- 
not be  said,  on  appeal,  to  have  been  prejudicial  to  defendant, 
especially  where  the  memoranda  were  not  incorporated  in  the  record. — 
Erbes  v.  Smith,  38. 

Nonappealable  Orders — Correcting  Verdict. 

13.  An  order  of  the  district  court  correcting  the  verdict  in  a  civil 
action  is  not  one  of  those  orders  enumerated  in  section  1722  of  the 
Code  of  Civil  Procedure,  as  amended  (Session  Laws,  1899,  p.  146), 
from  which  an  appeal  may  be  taken. — Frank  v.  Symons,  56. 

Order  Correcting  Verdict — ^How  Reviewable. 

14.  Under  Code  of  CivO  Procedure,  section  1742,  an  order  correcting 
a  vertUct  may  be  reviewed  on  appeal  from  the  judgment. — ^Frank 
V.   Synions,   66. 

Filing  of  Briefs — Rules — Laches — Specification  of  Errors. 

15.  An  appeal  will  be  dismissed  for  failure  of  appellant  to  file  brief 
within  the  time  provided  by  Rule  X,  subdivision  2,  where,  in  addition 
to  the  forty-five  days  allowed  by  the  rule,  the  time  within  which  to 
file  it  had  been  extended  by  fifty-seven  days,  where  the  showing  made 
by  his  counsel  in  opposition  to  a  motion  to  dismiss  was  not  such  as  to 
excuse  or  justify  Ms  laches,  and  where  the  brief,  when  filed,  did  not 
contain  a  specification  of  errors  as  prescribed  by  subdivision  3  of 
Rule  X. — Delmoe  v.  Bailey,  64. 

New  Trial — When  Order  Granting  It  will  be  Sustained. 

16.  Where  an  order  granting  a  new  trial  does  not  specify  the  par- 
ticular ground  upon  which  it  was  based,  it  must  be  sustained  if  it 
can  be  done  upon  any  ground  of  the  motion. — ^Walsh  v.  Conrad,  68. 

New  Trial — Conflict  in  Evidence — Discretion. 

17.  Where  the  evidence  is  conflicting,  an  application  for  a  new  trial 
is  addressed  to  the  sound  discretion  of  the  trial  court,  and  its  decision 
will  not  be  disturbed  in  the  absence  of  a  clear  showing  of  an  abuse  of 
that  discretion. — ^Walsh  v.  Conrad,  68. 

Order  Vacating  Default — ^Review — Record. 

18.  Where  the  moving  papers  on  which  an  application  to  vacate  a  de- 
fault had  been  made  are  not  embraced  in  a  bill  of  exceptions,  the  su- 
preme court  cannot  review  the  ruling  made  thereon,  since,  not  having 
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any  authoritative  information  before  it  as  to  what  evidence  the  trial 
court  acted  upon,  it  is  unable  to  say  that  the  discretion  lodged  in  the 
district  court  was  abused. — Rose  v.  Northern  Pacific  Ry.  Co.,  70. 
New  Trial — Notice — Presumptions. 

19.  Where  the  district  court  passed  upon  a  motion  for  a  new  trial,  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary  by  the 
party  alleging  error  in  this  regard,  that  it  had  a  notice  before  it  suffi- 
cient to  justify  it  in  doing  so. — Ettien  v.  Drum,  81. 

New  Trial — Insufficiency  of  Evidence — Discretion — Review. 

20.  A  motion  for  a  new  trial  on  the  ground  that  the  evidence  is  in- 
sufficient to  justify  the  verdict  is  addressed  to  the  sound  legal  discre- 
tion of  the  trial  court,  and,  in  the  absence  of  a  showing  that  there 
was  a  clear  and  unmistakable  abuse  of  such  discretion,  its  action  in 
granting  it  will  not  be  disturbed.— Ettien  v.   Drum,   81. 

Complaint — Sufficiency — Review. 

21.  The  question  of  the  insufficiency  of  the  complaint  to  state  a  cause 
of  action  cannot  be  raised  for  the  first  time  on  appeal  from  an  order 
denying  a  new  trial. — ^Leggat  v.  Gerrick,  91. 

Equity — Trial — Dismissal  of  Suit — Technical  Error. 

22.  Where  the  action  of  the  district  court  in  dismissing  an  equity  case 
was  correct,  the  judgment  will  not  be  reversed  because  the  motion  on 
which  it  acted  was  entitled  a  motion  for  nonsuit  instead  of  a  motion  to 
dismiss,  or  one  asking  for  a  decree  in  favor  of  defendant. — 
Kavanaugh  v.  Flavin,  133. 

Equity — Motion  for  Nonsuit — ^Laches — Technical  Error. 

23.  While,  as  a  general  rule,  a  motion  for  nonsuit  should  8t2te  pre- 
cisely the  grounds  upon  which  it  is  based,  still,  where  the  defense  of 
ladies  was  relied  upon  by  defendant  and  it  clearly  appeared  that  plain- 
tiff, knowing  of  defendant's  adverse  claim  to  the  property  in  ques- 
tion, remained  silent  for  twelve  years  and  until  the  relative  positions 
of  the  parties  had  been  changed  by  the  death  of  one  of  them,  and 
offered  no  explanation  for  the  delay  in  bringing  suit,  the  plaintiff  will 
not  be  heard  to  urge  as  error  the  action  of  the  court  in  dismissing  it 
on  a  motion  too  general  in  its  terms.  The  court  would  have  been  jus- 
tified in  dismissing  it  on  its  own  motion. — Kavanaugh  y.  Flavin,  133. 

Briefs — Assignments  of  Error. 

24.  In  the  absence  of  an  assignment  of  error  in  the  brief  of  appellant 
challenging  the  sufficiency  of  the  pleadings,  the  contention  that  re- 
spondent cannot  recover  upon  them  will  not  receive  consideration  on 
appeal. — Delmoe  v.  Long,  139. 

Equity — Evidence — Review. 

25.  Under  Act  of  1903  (2d  Extra.  Session,  p.  7)  the  supreme  court 
will  not  disturb  the  findings  of  the  trial  court  in  an  equity  suit  when 
the  evidence  does  not  clearly  preponderate  against  them. — ^Delmoe  v. 
Long,  139. 

Nuisances — Abatement — ^Verdict — Conflicting  Evidence. 

26.  Where  the  evidence  upon  the  question  whether  the  expense  in- 
curred by  plaintiff,  in  an  action  against  a  city  for  its  recovery  for  the 
abatement  of  a  nuisance,  had  been  necessarily  incurred  was  conflict- 
ing and  a  new  trial  refused  to  defendant,  the  judgment  will  not  be 
disturbed. — Murray  v.  City  of  Butte,  161. 

Evidence — Insufficiency — ^Lack    Supplied   by   Adverse   Party. 

27.  When  plaintiff's  omission  to  offer  any  proof  in  support  of  a 
material  allegation  in  his  complaint  is  supplied  by  defendant's  testi- 
mony, the  latter  cannot  complain  on  appeal  that  the  evidence  is  insufiS.- 
dent  to  sustain  the  verdict. — Murray  v.  City  of  Butte,  161, 
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Pleadings — Complaint — Sufficiency — ^Review. 

28.  The  sufficiency  of  a  complaint  to  state  a  cause  of  action  may  be 
inquired  into  on  appeal  from  the  judgment,  even  though  objection  to  it 
was  not  made  in  the  trial  court. — Murray  v.  City  of  Butte,  161. 

Mines — Adverse  Claim — Complaint — Sufficiency. 

29.  Where  it  can  be  ascertained  from  the  face  of  the  record  in  an  ad- 
verse suit  to  a  mining  claim,  that  action  was  brought  within  thirty 
days  after  the  filing  of  the  adverse  claim  in  the  proper  land  office,  the 
judgment  will  not  be  reversed  even  though  the  complaint  failed  to  al- 
lege this  fact  in  terms. — Thornton  v.  Kaufman,  181, 

Complaint — Sufficiency — Review. 

30.  The  question  of  the  sufficiency  of  a  complaint  to  support  the  judg- 
ment may  be  raised  at  any  time  during  the  progress  of  the  case. — 
Thornton  v.  Kaufman,  181. 

Probate  Proceedings — New  Trial — ^Review. 

31.  In  a  proceeding  had  to  determine  the  rights  of  a  large  number  of 
persons  claiming  to  be  legatees  under  a  will,  and  whei^e  the  executor 
and  certain  of  the  claimants,  adjudged  to  be  entitled  to  share  in  the 
distribution  of  the  estate,  moved  for  a  new  trial  of  the  issues  found  in 
favor  of  certain  other  claimants,  held,  that,  under  section  2841  of  the 
Code  of  Ci\'il  Procedure  the  aggrieved  parties  may  move  for  a  new 
trial  and  appeal  from  an  adverse  ruling,  and  that  the  argument  that 
on  account  of  the  complications  likely  to  arise  in  the  district  court  if 
a  retrial  of  part  of  the  issues  were  granted,  the  supreme  court  should 
not  review  the  order  refusing  a  new  trial,  is  of  no  merit. — In  re- 
Klein's  Estate,  185. 

Probate  Proceedings — Judgments  or  Orders. 

32.  Under  subdivision  3  of  section  1722,  Code  of  Civil  Procedure,  as 
amended  (Laws,  1899,  p.  146),  an  appeal  may  be  taken  from  a  part 
of  an  order  or  judgment  decreeing  certain  persons  to  be  entitled  to 
share  in  the  distribution  of  an  estate  under  a  will,  such  an  order  not 
being  a  " final"  judgment. — In  re  Klein's  Estate,  185. 

Appeal  from  **Part"  of  Judgment — ^Law  of  the  Case. 

33.  Where  a  motion  to  dismiss  the  appeal  of  an  executor  and  certain 
legatees  from  that  portion  of  a  "judgment,"  rendered  in  a  proceed- 
ing had  under  sections  2840-2842  of  the  Code  of  Civil  Procedure,  de- 
claring certain  other  claimants  to  be  also  entitled  to  share  in  the  dis- 
tribution of  an  estate  under  a  will,  based  on  the  gp'ound  that  an  appeal 
does  not  lie  from  a  part  thereof,  was  denied  upon  consideration  of 
exhaustive  briefs  of  counsel,  the  determination  of  the  question  will 
be  deemed  the  law  of  the  case  on  its  submission  on  the  merits. — In  re 
Klein's  Estate,  185. 

Probate  Proceedings — Denial  of  Motion  to  Dismiss — ^Law  of  the  Case. 

34.  The  denial  of  a  motion  to  affirm  an  order  of  the  district  court,  in 
a  proceeding  under  sections  2840-2842  of  the  Code  of  Civil  Procedure, 
refusing  a  new  trial  to  an  executor  and  certain  of  the  legatees  under 
a  will  of  the  issues  found  in  favor  of  a  number  of  other  claimants 
to  shares  of  an  estate,  which  motion  was  based  on  the  grounds  that  the 
notice  6f  intention  to  move  for  a  new  trial  had  not  been  served 
on  all  the  parties  interested,  that  the  notice  was  joint  and  several,  and 
that  the  executor  was  one  of  the  moving  parties,  whereas  he  has  not 
the  right  of  appeal,  will  be  considered  the  law  of  the  case,  as  to  the 
reasons  urged  in  the  motion,  upon  final  determination  upon  the  merits. 
In  re  Klein's  Estate,  185. 

Nonconflicting  Evidence — Case  Considered  as  Agreed  Statement  of  Facts. 

35.  Where  no  substantial  conflict  exists  in  the  evidence,  the  case  will 
be  considered  on  appeal  as  one  based  upon  an  agreed  statement  of 
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facts  and  treated  as  one  presenting  for  decision  questions  of  law  only. 
In  re  Klein's  Estate,  185. 

Briefs — Error — Review. 

36.  Error  complained  of  but  not  argued  in  the  brief  will  not  be  con- 
sidered.— Nelson  v.  Boston  &  Mont.  Con.  C.  &  S.  M.  Co.,  223. 

Beview — Instruction    Stating    Merely  Abstract  Bule   of    Law — Harmless 
Error. 

37.  Where  the  facts  in  a  case  are  few  and  simple,  and  of  such  a  na- 
ture that  general  principles  of  law  may  be  easily  applied,  ern>r  in  an 
instruction,  in  that  it  merely  stated  an  abstract  legal  principle,  was 
not  prejudicial. — Mulrone  v.  Marshall,  238. 

Probate   Proceedings  —  Administrators  —  Accounts  —  Settlement — ^Notice- 
Finding — Conclusiveness. 

38.  The  record  on  appeal  from  an  order  allowing  an  administrator's 
annual  account  did  not  show  any  proof  of  notice  of  the  hearing. 
The  order  of  settlement,  however,  found  that  the  clerk  of  the  court 
had  given  notice  in  the  manner  and  for  the  time  there  ifore  ordered. 
Held,  that  the  finding  of  the  court  that  notice  had  been  given  was 
suihcient  to  meet  the  requirements  of  section  2796  of  the  Code  of 
Civil  Procedure,  which  provides  that  on  w  hearing  in  probate  pro- 
ceedings proof  of  notice  must  be  made,  and  that  the  order  showing- 
such  proof  is  conclusive  evidence  of  the  fact, — ^and  further,  that  such 
finding  is  conclusive  upon  the  parties  on  appeal — In  re  Davis'  Estate, 
273. 

Water  Bights — ^Implied  Findings. 

39.  Under  the  doctrine  of  implied  findings,  a  ;Hidgment  rendered  in  a 
water  right  suit  will  not  be  reversed  for  failure  of  the  court  to  make 
certain  findings  of  fact  and  conclusions  of  law,  unless  requests  there- 
for were  made  and  exceptions  to  their  refusal  Mved. — Gans  &  Klein 
Investment  Co.  ▼.  Sanf ord,  295. 

Water  Bights — Special  Findings — ^Bequest. 

40.  Where  no  requests  in  writing  were  made  for  special  findings  in  a 
water  right  contest,  the  failure  of  the  court  to  make  them  is  not,  under 
Code  of  Civil  Procedure,  section  1114,  cause  for  reversal  of  th«  judg- 
ment.— Gans  &  Klein  Investment  Co.  v.  Sanford,  295. 

Water  Bights — Findings — Decree — Time  for  Bendition. 

41.  In  the  absence  of  a  statute  requiring  it,  the  district  court  was 
not  bound  to  await  an  interval  of  at  least  five  days  between  the  filings 
of  its  findings  of  fact  and  conclusions  of  law  in  a  water  right  suit, 
and  the  entering  of  the  decree,  so  as  to  enable  it  in  the  meantime 
to  correct  erroneous  or  defective  findings  or  make  additional  ones; 
while  it  might  properly  have  done  so,  its  action  in  making  the  findings, 
conclusions  and  decree  simultaneously  was  not  error. — Gans  &  Klein 
Investment  Co.  v.  Sanford,  295. 

Exclusion  of  Evidence — Offer  of  Proof — ^Beview. 

42.  The  supreme  court  will  not  review  the  trial  court's  action  in  ex- 
cluding evidence,  where  no  offer  of  proof  was  made,  and  where  the 
question,  the  answer  to  which  was  excluded,  was  not  of  such  a  char- 
acter as  to  make  it  appear  what  reply  was  sought. — First  National 
Bank  of  Portland  ▼.  CarroU,  302. 

Evidence — Exceptions — Becord. 

43.  Where  the  record  on  appeal  does  not  show  that  an  exception  was 
taken  to  the  ruling  of  the  court  in  admitting  certain  evidence  over 
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objection,  Its  action  will  not  be  reviewed.— rirst  National  Bank  of 
Portland  v.  Carroll,  302. 

Instructions — ^Bequest  for — Presumptions. 

44.  In  the  absence  of  a  showing  in  the  record  on  appeal  making  it 
appear  aflSrinatively  that  appellant  requested  an  instruction,  similar 
to  others  objected  to  by  him  and  held  erroneous,  it  will  not  be  pre- 
sumed that  such  instruction  was  given  at  his  instance  or  request.^ 
First  National  Bank  of  Portland  v.  Carroll,  302. 

Corporate    Stock — Transfer— Party    in    Interest — Findings — ^Review — Con- 
flicting Evidence. 

46.  In  an  action  to  compel  a  mining  company  to  issue  to  plaintiff  a 
certificate  for  shares  of  its  capital  stock,  where  the  evidence  was  con- 
flicting as  to  whether  or  not  plaintiff  was  the  real  party  in  interest 
and  <Ud  not  preponderate  against  the  court's  finding  resolving  the 
question  in  plaintiff's  favor,  the  finding  will  not  be  ^sturbed  on  ap- 
peal.— Barker  v.  Montana  G.  S.  P.  &  T.  Min.  Co.  et  al.,  351. 

Criminal  Law — Absence  of  Evidence  from  Record — Instructions. 

46.  Where  the  record  on  appeal  in  a  criminal  cause  does  not  contain 
a  bill  of  exceptions  or  statement  of  the  case  embodying  any  of  the 
evidence,  instructions  complained  of  as  erroneous  must  have  been  so 
imder  any  conceivable  state  of  facts  which  the  evidence  introduced  at 
the  trial  tended  to  establish,  in  order  to  overcome  the  presumption  in 
favor  of  the  district  court's  action  in  submitting  them  and  to  warrant 
a  reversal. — State  v.  Sloan,  367. 

Criminal  Law — ^Prejudice — ^Error — ^Presumptions. 

47.  While  prejudice  will  be  presumed  where  error  is  affirmatively 
shown,  the  supreme  court  in  a  criminal  appeal  will  not  presume  error. 
State  V.  Sloan,  367. 

Instructions — Review — Briefs — Rules. 

48.  Instructions  not  set  out  in  the  specifications  of  error,  as  required 
by  the  rules  of  the  supreme  court  (Rule  X,  subd.  Zb,  30  Mont, 
zxzviii,  will  not  be  considered  on  appeal. — Storm  v.  City  of  Butte, 
385. 

Trial — Attorneys — Argument  to  Jury — Reading  Instructions. 

49.  Error  alleged  to  have  been  committed  by  the  district  court  in  re- 
fusing an  attorney  permission  to  make  use  of  the  instructions  in  his 
argument  to  the  jury,  theretofore  read  to  them,  deemed  harmless 
where  the  record  did  not  disclose  that  he  was  unable  to  properly  argue 
his  case  without  the  instructions  or  that  he  could  not  recall  to  the 
jury  the  substance  of  the  charge  as  given. — Storm  v.  City  of  Butte, 
385. 

Practice — New  Trial — ^Notice — Service. 

60.  Where  the.  notice  of  intention  to  move  for  a  new  trial  was  not 
served  within  the  ten  days  allowed  by  statute,  the  appeal  from  an  order 
denying  the  new  trial  will  not,  on  motion,  be  dismissed  for  this  rea- 
son; but  the  statement  will  not  be  considered  by  the  appellate  court  for 
any  purpose,  and  the  order  will  stand  afiirmed. — Vreeland  v.  Edens 
et  al.,  413. 

New  Trial  Statement — Settlement — ^Practice. 

51.  The  district  court  proceeded  properly  in  first  settling  a  statement 
on  motion  for  a  new  trial,  over  the  objection  of  counsel  that  the  mov- 
ing party  had  not  served  his  notice  of  intention  within  the  statutory 
time,  and  thereafter  denying  the  motion,  since  thus  the  motion  was 
determined  on  the  basis  upon  which  it  was  made — the  notice  of  in- 
tention— and  the  right  of  appeal,  upon  the  same  basis,  secured  to  the 
unsuccessful  party. — Vreeland  v.  Edens  et  al.,  413. 
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Water  Rights — Findings — Exceptions — ^Record. 

52.  Exceptions,  taken  to  defective  findings  in  a  water  rigbt  smt,  will 
not  be  considered  on  appeal  where  they  are  incorporated  in  a  statement 
on  motion  for  a  new  trial  to  which  the  court  cannot  look  for  any  pur- 
pose, because  of  appellant's  failure  to  serve  his  notice  of  intention  to 
move  for  a  new  trial  within  the  time  allowed  by  statute. — ^Yreeland 
r.  Edens  et  al.,  413. 

Water  Rights — Implied  Findings. 

53.  Where  the  court  in  a  water  right  suit  found  generally  in  favor  of 
plaintiff,  but  failed  to  specifically  find  as  to  defendant's  rights  in  the 
premises,  it  will  be  held,  on  appeal,  to  have  impliedly  found  that  de- 
fendants had  only  such  right  to  the  use  of  the  waters  in  controversy  as 
they  might  acquire  by  permission  of  the  other  appropriators^  or  in 
subordination  thereto. — Yreeland  y.  Edens  et  al.,  413. 

Water  Rights — Variance — ^Prejudice. 

54.  The  judgment  in  favor  of  plaintiff  in  a  water  right  suit  will  not 
be  reversed  because  of  an  alleged  variance  between  the  proof  intro- 
duced to  establish  his  right  and  an  allegation  in  his  replication,  as  in- 
dicated by  a  finding  of  the  court,  where  the  record  does  not  diselose 
that  appellants  were  misled  to  their  prejudice.-  The  variance  will  be 
deemed  immaterial.  (Code  Civ.  Proc,  sees.  770,  778.) — ^Vreeland  ▼. 
Edens  et  al.,  413. 

Record — Nonsuit — Evidence — Review. 

55.  The  district  court's  refusal  to  direct  a  nonsuit  at  the  close  of 
plaintiff's  case  will  not  be  reviewed  on  appeal,  where  neither  the 
statement  on  motion  for  new  trial,  nor  the  certificate  of  the  judge 
settling  it,  contains  a  recital  that  in  substance  all  of  the  evidence 
submitted  at  the  trial  is  embraced  in  the  statement. — Van  Yranken 
V.  Granite  County  et  al.,  427. 

Error — Presumptions. 

56.  Error  will  not  be  presumed,  but  must  be  made  to  appear  aifirma- 
tively. — ^Van  Vranken  v.   Granite  County   et  al.,   427. 

Nonsuit — Introduction  of  Evidence  After  Motion — Effect. 

57.  By  submitting  evidence  in  support  of  their  case,  after  motion  for 
nonsuit,  defendants  assumed  the  risk  of  supplying  any  deficiency  in  the 
proofs  introduced  by  plaintiff,  and,  in  the  absence  of  a  recital  in  the 
statement  that  it  contains  all  the  evidence,  alleged  error  in  refusing 
the  motion  will  be  deemed  to  have  been  cured  by  defendants  themselves. 
Van  Vranken  v.  Granite  County  et  al.,  427. 

Findings — Evidence — ^Insufficiency — Review. 

58.  Where  neither  the  statement  on  motion  for  a  new  trial  nor  the 
certificate  of  the  judge  settling  it  reveals  the  fact  that  the  substance 
of  all  the  evidence  is  contained  therein,  the  insufficiency  of  the  evidence 
to  support  the  findings  will  not  be  reviewed. — ^Van  Vranken  v.  Granite 
County   et  al.,   427. 

Pleading  and  Practice — Theory  of  Case — Nonsuit. 

59.  Where  affirmative  matter  set  up  in  an  answer  was  not  put  in  issue 
by  reply,  but  defendants  went  to  trial  as  if  issue  had  been  joined 
thereon,  and  the  trial  proceeded  to  judgment  upon  this  theory,  and 
where  defendants '  motion  for  nonsuit  was  not  based  upon  the  admission 
resulting  from  the  want  of  reply,  they  will  not  be  heard  for  the  first 
time  on  appeal  to  complain  that  they  have  suffered  prejudice. — Van 
Vranken  v.  Granite  County  et  al.,  427. 

Assignments  of  Error — Briefs. 

60.  Aspij^nments  of  error  not  made  in  appellant's  brief  will  not  be 
considered  on  appeal. — Van   Vranken  ▼.  Granite  County  et  aL,  427. 
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Order  Fixing  Amount  of  Inheritance  Tax. 

61.  Quaere:  Is  an  order  of  the  district  court  fixing  the  amount  of  an 
inheritance  tax,  under  the  provisions  of  the  Act  of  March  4,  1897 
(Laws,  1897,  p.  83),  appealable?— In  re  Tuohy's  Estate,  431. 

Specifications — Briefs. 

62.  Error  complained  of  on  appeal,  but  not  made  the  basis  of  a 
specification  in  appellant's  brief,  will  not  be  reviewed. — O'Brien  v. 
Quinn,  441. 

Trial — Pleadings — Amendment — ^Discretion — ^Record. 

63.  Defendant's  application  to  amend  his  counterclaim,  after  plaintiff 
had  rested  his  case  and  objected  to  evidence  on  the  part  of  defend- 
ant in  support  of  it,  on  the  ground  that  the  facts  alleged  did  not  con- 
stitute a  defense  or  counterclaim,  having  been  addressed  to  the  sound 
discretion  of  the  trial  court,  subject  to  review  only  in  case  of  abuse 
of  such  discretion,  its  action  in  denying  it  will  not  be  held  erroneous 
where  the  record  does  not  contain  an  af^i'lavit  setting  forth  any  cause 
why  the  amendment  should  have  been  permitted  at  that  stage  of  the 
case. — ^Bamgrove  v.  North,  448. 

Record — Exceptions — Review. 

64.  In  the  absence  of  a  showing  in  the  record  that  appellants  took  an 
exception,  after  objecting  to  a  remark  of  the  court,  made  during  the 
course  of  the  trial  and  alleged  to  have  been  prejudicial  to  them,  the 
assignment  of  error  in  this  regard  will  not  be  reviewed  on  appeJEil. — 
Gehlert  v.  Quinn  et  al.,  451. 

Trial — ^Amendments — Pleadings — ^Discretion — Review. 

65.  The  allowance  of  an  amendment  to  a  pleading  during  the  course 
of  the  trial  of  a  civil  cause  rests  in  the  sound  legal  discretion  of  the 
trial  court,  which  is  not  subject  to  review  where  prejudice  to  appellants 
is  not  made  apparent. — Gehlert  v.  Quinn  et  al.,  451. 

Conversion — Fraud — Review. 

66.  The  jury  having  found  the  issues  in  favor  of  the  plaintiff  in  an 
action  for  conversion,  its  verdict  wiU  not  be  disturbed  on  appeal  on 
the  alleged  ground  of  actual  fraud  in  the  transfer  of  the  property 
just  prior  to  attachment,  where,  after  a  re-examination  of  the  evidence, 
the  district  court  denied  a  new  trial  and  where  the  record  fails  to  dis- 
close testimony  of  such  a  nature  as  to  warrant  a  reversal  of  the  judg- 
ment for  that  reason. — Gehlert  v.  Quinn  et  al.,  451. 

Criminal  Law — Record — Bill  of  Exceptions. 

67.  Alleged  error  on  the  part  of  the  district  court  in  refusing  to  hear 
evidence,  offered  by  defendant  in  a  criminal  prosecution  upon  his  chal- 
lenge to  the  jury  panel,  will  not  be  reviewed  on  appeal  unless  presented 
by  bill  of  exceptions. — State  v,  Gordon,  458. 

Technical  Error — Prejudice — Statutes. 

68.  Quaere:  Was  the  rule,  that,  "error  appearing,  prejudice  will  be 
presumed,"  as  announced  prior  to  the  adoption  of  the  Codes  in  1895, 
abrogated  by  sections  2320  and  2600  of  the  Penal  Code,  which  declare 
the  law  to  be  that  no  judgment  shall  be  held  invalid  for  mere  technical 
errors  not  affecting  tiie  substantial  rights  of  the  defendant  f — State  • 
y,  Gordon,  458. 

Presumptions. 

69.  Error  on  the  part  of  the  district  court  will  not  be  presumed,  but 
every  presumption  attaches  in  favor  of  its  action. — StatQ  v.  Gordon, 
458.  .     ^ 
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Justices'  Courts — Record — Correction — Power  of  District  Court. 

70.  The  district  court  properly  refused  to  correct  the  transcript  of 
a  justice  of  the  peace,  brought  to  it  on  appeal;  if  it  did  not  speak 
according  to  the  facts,  the  court  should,  upon  a  proper  showing, 
direct  the  justice  to  make  the  correction. — State  v.  O'Brien,  482. 

Justices'  Courts — Appeal — Waiver  of  Irregularities. 

71.  Since  the  district  court  does  not,  on  appeal  from  a  justice's 
court,  sit  as  a  court  of  review,  but  tries  the  case  de  novo,  any  irregu- 
larities attending  the  rendition  of  the  judgment  in  a  case  in  which 
the  justice  had  jurisdiction  of  the  offense  charged  and  of  the  defend- 
ant, arc  waived  by  taking  the  appeal. — State  v.  O'Brien,  482. 

Review — Conflicting  Evi'^Pce. 

72.  Where  the  evidence  in  an  action  to  recover  money,  alleged  to 
have  been  obtained  by  fraudulonl  representations  in  the  sale  of  min- 
ing stock,  presented  a  sharp  conflict,  was  of  such  n.  character  as  that 
the  jury  might  have  found  in  favor  of  either  party,  and  a  new  trial 
was  refused  by  the  district  court  upon  a  re-examination  of  the  facts, 
the  verdict  of  the  jury  will  not  be  disturbed  on  appeal. — Shively  v. 
De  Snell,  508. 

Criminal  Law — Confessions — Admissibility  in  Evidence — Review — Record. 

73.  The  action  of  the  district  court  in  passing  upon  the  admissibility 
of  confessions,  alleged  to  have  been  made  by  the  accused  of  crime 
being  subject  to  reriew,  the  testimony  taken  on  the  question  must 
have  been  taken  at  the  trial  of  the  cause — that  is,  in  the  presence  of 
the  jury;  therefore,  where  the  court  excused  the  jury  while  hearing 
testimony  as  to  the  circumstances  under  which  the  confessions  were 
made,  such  testimony,  although  incorporated  in  the  transcript,  will 
not  be  considered   on   appeal. — State   v.   Sherman,   512. 

Appeal  from  Judgment — Scope  of  Review — Evidence — Sufficiency. 

74.  On  an  appeal  from  a  judgment  in  a  civil  cause,  the  sufficiency  of 
the  evidence  to  support  it  cannot  be  reviewed,  in  the  absence  of  an 
appeal  from  an  order  denying  appellants  a  new  trial. — Harrington 
v.  Butte  &  Boston  Min.  Co.  et  al.,  530. 

Same — Record — Statement  on  Motion  for  New  Trial. 

75.  Where  the  record  on  appeal  from  a  judgment  simply  showed  that 
the  statement  on  motion  for  a  new  trial  had  been  settled,  but  failed  to 
disclose  that  the  motion  for  a  new  trial  had  ever  been  passed  upon,  the 
statement  was  not  used  **on  motion  for  a  new  trial,"  within  the 
meaning  of  section  1736  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  any  statement  used  on  motion  for  a  new  trial  may  also  be 
used  on  appeal  from  a  final  judgment,  and,  therefore,  cannot  be  ex- 
amined to  determine  whether  the  evidence  is  sufficient  to  support  the 
judgment. — Harrington  v.  Butte  &  Boston  Min.  Co.  et  al.,  530. 

Appeal    from   Justices'    Courts — Dismissal — Record — ^Affirmance — Bills    of 
Exceptions. 

76.  The  judgment  of  the  district  court  dismissing  an  appeal  from  a 
justice's  court  will  be  affirmed,  where  the  bill  of  exceptions  in  the 
record  presented  to  the  supreme  court  for  review  is  a  mere  skeleton, 
and  does  not  contain,  by  copy  or  appropriate  reference,  either  the  tran- 
script from  the  justice  of  the  peace  court,  notice  of  appeal  to  the  dis- 
trict court,  motion  to  dismiss  or  order  dismissing  the  appeal — none  of 
which  papers  form  a  part  of  the  judgment-roll,  and  must,  therefore, 
be  incorporated  in  a  bill  of  exceptions. — McKee  v.  Billenberg  et  al.^ 
533. 
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Law  of  the  Case — ^Judgments — Bes  Adjudicates, 

77.  The  decision  of  the  supreme  court  on  a  former  appeal  that  a  judg- 
ment on  the  pleadings  is  the  same  as  a  judgment  on  demurrer,  and  that 
a  judgment,  relied  on  as  res  adjudicatay  showed  upon  its  face  that  it 
belonged  to  the  class  referred  to  in  section  1007  of  the  Code  of  Civil 
Procedure,  when  it  declares  that  a  final  judgment  dismissing  a  com- 
plaint is  not  a  bar  to  a  new  action  on  the  same  cause  of  action  *  *  unless 
it  expressly  declares,  or  it  appears  by  the  judgment-roll,  that  it  is 
rendered  upon  its  merits,"  constitutes  the  law  of  the  case  on  a  sub- 
sequent appeal. — Qlass  et  aL  v.  Basin  k  Bay  State  Min.  Co.,  567. 

Beversal — Judgment.  ' 

78.  The  supreme  court,  in  reversing  a  judgment  in  an  action  at  law 
for  error  in  denying  a  nonsuit  and  directing  a  verdict  for  plaintiflf, 
will  not  instruct  the  district  court  to  enter  judgment  for  appellant. — 
Hanrahan  et  al.  v.  Freeman  et  al.,  584. 

APPEALABLE  ORDEE8. 
Bee  Appeal  and  Error,  13,  14,  32,  61 

APPURTENANCES. 
See  Waters  and  Water  Bights,  2. 

ARGUMENT    TO    JURY. 
Beading  of  instructions, — see  Instructions,  59,  60. 

ASSAULT. 
See  Criminal  Law,  1-3,  7,  20,  21,  22,  72-76. 

ASSESSMENT. 
See  Taxation,  1. 

ASSUMPTION  OF  RISK. 
Bee  Personal  Injuries,  2,  7. 

ATTACHMENT. 
See,  also,  Conversion* 

Action  on  Bond — Damages — Attorneys'  Fees. 

1.  Held,  that  attorneys'  fees,  paid  or  agreed  to  be  paid,  for  services 
rendered  in  having  an  attachment  dissolved,  fall  within  the  purview 
of  section  892  of  the  Code  of  Civil  Procedure,  providing  that  the  under- 
taking on  attachment  shall  be  conditioned  that  if  the  defendant  re- 
cover judgment,  or  if  the  court  shall  finally  decide  that  the  plaintiff 

.  was  not  entitled  to  an  attachment,   the  plaintiffs  will  pay  all  costs 
and  damages,  etc.,  and  that  such  fees  may  be  recovered  as  an  element 
of  damage  on  the  contract  of  the  surety. — Plymouth  Gold  Min.  Co.  Y. 
United  States  F.  k  6.  Co.,  23. 
Contract  for  Legal  Services — Evidence. 

2.  While  the  contract  price  for  legal  services  rendered  in  the  dissolu- 
tion of  an  attaciiment  was  not  conclusive  upon  defendant  in  an  action 
to  recover  on  an  undertaking  on  attachment,  proof  of  the  agreement 
was  competent  to  go  to  the  jury  with  other  evidence  tending  to  show 
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what   constituted  a   reasonable   compensation   for  the   services. — ^Ply- 
mouth Gold  Min.  Co.  v.  United  States  F,  &  O.  Co.,  23. 
Undertaking — Liability  of  Surety, 

3.  The  liability  of  the  surety  on  an  undertaking  on  attachment  ia 
fixed  by  the  terms  and  conditions  of  the  contract  itself,  and  cannot  be 
extended  by  implication  to  matters  not  fairly  covered  by  them. — Ply- 
mouth Gold  Min.  Co.  v.  United  States  F.  &  G.  Co.,  23. 

Undertaking — Its  Scope. 

4.  An  undertaking  on  attachment  is  a  contract  to  indemnify  the 
defendant  in  the  action  for  all  costs  that  may  be  awarded  him  and 
all  damages  which  he  may  sustain  by  reason  of  the  attachment,  if  it 
be  finally  decided  that  the  plaintiff  was  not  entitled  to  have  the  writ 
issue.— Plymouth  Gold  Min.  Co.  v.  United  States  P.  &  G.  Co.,  23. 

Action  on  Bond — Damages — ^Impairment  of  Credit — ^Destruction  of  Bnai- 


5.  Damage  to  plaintiff  mining  company's  credit,  destruction  of  its 
business,  and  loss  of  its  property,  through  sales  under  judgments  se- 
cured by  its  employees  for  wages  due  at  the  time  an  attachment  was 
issued  on  its  real  property,  held  not  to  have  been  the  proximate,  but 
the  remote,  consequences  of  the  attachment,  for  which  the  surety  on 
the  undertaking  on  attachment  could  not  be  held  liable,  where  the 
possession  of  plaintiff  of  its  mining  premises  was  not  disturbed  by  the 
levy,  and  where  it  was  left  at  liberty  to  continue  its  mining  operations. 
Plymouth  Gold  Min.  Co.  v.  United  States  F.  &  G.  Co.,  23. 

Bond — Surety — Extent  of  Liability. 

6.  A  surety  on  an  undertaking  on  attachment  cannot  be  held  ac- 
countable for  the  malicious  motives  which  actuated  the  plaintiffs  in  an 
attachment  suit  in  invoking  the  process. — Plymouth  Gold  Min.  Co. 
v.  United  States  F.  &  G.  Co.,  23. 

Dlegal  Seizure — Action  for  Damages — Complaint — Sufficiency. 

7.  Where  the  complaint,  in  an  action  against  a  sheriff  for  damages 
for  the  illegal  seizure  of  personal  property,  alleged  that  plaintiff  was 
the  owner  thereof  on  a  certain  day  (which  was  the  day  on  which  the 
seizure  was  made),  it  was  sufficient  to  show  ownership  in  plaintiff  at 
the  time  of  levy,  the  law  not  taking  notice  of  fractions  of  a  day. — 
O'Brien  v.  Quinn,  441. 

Illegal  Seizure — Complaint — Sufficiency. 

8.  Since  the  only  method  of  attaching  personal  property  of  the  na- 
ture of  that  involved  in  the  above  action  (saloon  fixtures  and  stock 
in  trade)  is  by  actually  taking  possession  of  it,  an  allegation  that  the 
sheriff  levied  upon  and  seized  the  goods  under  a  writ  of  attachment 
sufficed  to  show  an  invasion  of  plaintiff's  right  to  the  possession  of,  or 
his  exclusion  from,  them. — O'Brien  v.  Quinn,  441. 

Seizure  of  Property — Third-party  Claim — ^When  not  Necessary. 

9.  Where  the  answer  in  an  action  against  a  sheriff  for  damages  for 
the  illegal  seizure  of  saloon  fixtures  and  stock  in  trade  denied  plain- 
tiff's  claim  of  ownership,  it  was  not  necessary  for  the  latter  to  make 
a  third-party  claim,  under  section  906  of  the  Code  of  Civil  Procedure, 
and  to  allege  that  he  made  such  claim,  as  a  condition  precedent  to 
maintaining  his  action. — O'Brien  v.  Quinn,  441. 

Wrongful  Levy — ^Recovery  of  Money  Paid  for   Surrender  of  Property- 
Complaint— Sufficiency. 

10.  Plaintiff  in  his  complaint  against  a  sheriff  to  recover  a  sum  of 
money  paid  for  the  release  of  attached  personal  property,  in  addition 
to  damages  for  illegal  seizure  thereof,  alleged  that  defendant  ae- 
eepted  said  amount  in  lieu  of  the  possession  of  the  goods  attaehed; 
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but  faOecl  to  plead  that  be  was  compelled  to  pay  the  money  as  a  con- 
dition to  the  delivery  of  the  property  so  detained,  that  such  detention 
was  unlawful,  that  the  payment  was  made  under  pi-oitRn;,  and  that  such 
detention  was  attended  by  circumstances  of  hardship  or  inconvenience 
to  plaintiff.  Held,  that  in  the  absence  of  these  latter  allegations,  the 
complaint  did  not  state  facts  sufRcient  to  constitute  a  cause  of  action 
for  the  recovery  of  the  money  paid  to  the  sheriff .—O  TBrien  v.  Quinn, 
441. 

Wrongful  Levy — Damages — Complaint — Sufficiency. 

11.  Allegations  in  a  complaint  against  a  sheriff  for  the  illegal  seizure 
of  saloon  fixtures  and  stock  in  trade,  to  the  effect  that  the  attach- 
ment under  which  the  property  was  taken  was  wrongfiJ,  unlawful  and 
a  willful  trespass  upon  the  property  of  plaintiff,  and  that  by  reason 
of  the  levy  plaintiff  had  been  damaged  in  the  loss  of  business  and 
profits  in  a  certain  sum,  were  sufiicient  to  state  a  cause  of  action  for 
damages  in  a  nominal  sum  at  least. — O'Brien  v.  Quinn,  441. 

Wrongful  Levy — ^Loss  of  Profits — Special  Damages — Complaint. 

12.  To  warrant  the  introduction  of  evidence  showing  the  damages  for 
injury  to  business  and  loss  of  profits,  claimed  to  have  been  sustained 
by  plaintiff  in  an  action  against  a  sheriff  for  illegally  seizing  his 
saloon  fixtures  and  stock  in  trade,  in  the  actual  possession  of  which 
goods  the  defendant  was  about  six  hours,  such  damages,  being  special 
in  their  nature,  should  have  been  specitilly  pleaded,  and,  where  this 
was  not  done,  the  court  committed  error  in  admitting  evidence  on  the 
subject. — O'Brien  v.  Quinn,  441. 

Clerk  of  District  Court — Dating  of  Summons — ^Presumptions. 

13.  The  presumption  that  the  clerk  of  the  district  court,  in  issuing 
an  attachment,  performed  his  duty  and  properly  dated  the  summons, 
is  disputable,  and  may  be  overcome  by  evidence  to  the  eontrary. — 
Gehlert  ▼.  Quinn  et  al.,  451. 

ATTORNEYS. 
See,  also,  Notice,  1. 
Fees — ^Attachment — Action  on  Bond — Damages. 

1.  Held,  that  attorneys'  fees,  paid  or  agreed  to  be  paid,  for  services 
rendered  in  having  an  attachment  dissolved,  fall  within  the  purview 
of  section  892  of  the  Code  of  Civil  Procedure,  providing  that  the 
undertaking  on  attachment  shall  be  conditioned  that  if  the  defendant 
recover  judgment,  or  if  the  court  shall  finally  decide  that  the  plaintiff 
was  not  entitled  to  an  attachment,  the  plaintiffs  will  pay  all  costs 
and  damages,  etc.,  and  that  such  fees  may  be  recovered  as  an  element 
of  damages  on  the  contract  of  the  surety. — Plymouth  Gold  Min.  Co. 
V.  United  States  F.  &  G.  Co.,  23. 

Attachment — Contract  for  Legal  Services — Evidence. 

2.  While  the  contract  price  for  legal  services  rendered  in  the  dissolu- 
tion of  an  attachment  was  not  conclusive  upon  defendant  in  an  action 
to  recover  on  an  undertaking  on  attachment,  proof  of  the  agreement 
was  competent  to  go  to  the  jury  with  other  evidence  tending  to  show 
what  constituted  a  reasonable  compensation  for  the  services. — Ply- 
mouth Gold  Min.  Co.  v.  United  States  F.  &  G.  Co.,  23. 

Administrators — ^Allowance  of  Attorneys'  Fees — ^When  Improper. 

3.  The  allowance  of  an  attorney's  fee  for  services  alleged  to  have 
been  rendered  to  an  administrator  in  the  management  of  his  trust 
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was  improper,  where  other  counsel  had  been  regularly  retained  by  him 
to  look  after  the  interests  of  the  estate  at  an  annual  compensation  of 
$u,000,  and  where  nothing  appeared  why  additional  counsel  became 
necessary.— In  re  Davis'  Estate,  278. 

Administrators — Attorneys'  Fees — Burden  of  Proof. 

4.  The  burden  of  showing  that  the  employment  of  special  counsel 
to  advise  him  in  the  management  of  the  estate  represented  by  him, 
in  addition  to  those  attorneys  regularly  retained  for  that  purpose 
at  a  fixed  annual  compensation,  had  been  rendered  necessary  by  the 
exigencies  of  the  estate,  rests  upon  the  administrator,  and,  if  he  fails 
to  sustain  such  burden,  any  charge  in  this  behalf  should  be  disallowed. 
In  re  Davis'  Estate,  273. 

Trial — Argument  to  Jury — Beading  Instructions. 

5.  Error  alleged  to  have  been  committed  by  the  district .  court  in  re- 
fusing an  attorney  permission  to  make  use  of  the  instructions  in  his 
argument  to  the  jury  theretofore  read  to  them,  deemed  harmless 
where  the  record  did  not  disclose  that  he  was  unable  to  properly  argue 
his  case  without  the  instructions  or  that  he  could  not  recall  to  the  jury 
the  substance  of  the  charge  as  given. — Storm  v.  City  of  Butte,  385. 

Same. 

6.  Under  Session  Laws  of  1901,  page  160,  an  attorney  may,  during 
the  course  of  his  argument  to  the  jury,  re-read  such  portions  of  the 
charge  as  he  deems  pertinent.— ^torm  v.  City  of  Butte,  385. 

Disbarment — Evidence — Insufficiency. 

7.  To  warrant  disbarment,  the  evidence  adduced  to  sustain  a  charge 
of  unprofessional  conduct  on  the  part  of  attorneys  should  be  of  such 
a  character  as  to  satisfy  the  court  to  a  reasonable  certainty  that  the 
accusation  is  true. — In  re  Parsons  et  al.,  478. 

Disbarment — Presumptions. 

8.  Attorneys,  charged  with  professional  misconduct,  are  presumed  to 
be  innocent  of  the  charges  preferred,  and  to  have  properly  performed 
their  duties  as  officers  of  the  court  in  accordance  with  their  oatha,  until 
the  contrary  is  shown. — In  re  Parsons  et  al.,  478. 

Disbarment — Evidence — Insufficiency. 

9.  Where,  in  a  disbarment  proceeding,  after  discarding  the  testimony 
of  the  principal  witness, — a  detective  who  went  into  the  office  of  the 
accused  attorneys,  under  the  guise  of  a  student,  for  the  confessed  par- 
pose  of  spying  upon  their  actions,  whose  statements  clearly  disclosed 
a  conspiracy  to  bring  about  the  disbarment  of  the  accused,  and  whose 
acts  as  narrated  by  himself  were  of  such  a  character  as  to  make  his 
testimony  unworthy  of  belief, — nothing  remained  in  the  record  to  show 
unprofessional  conduct  on  the  part  of  the  attorneys,  the  report  of  the 
referee  recommending  dismissal  of  the  proceeding  will  be  adopted. — 
In  re  Parsons  et  al.,  478. 

Disbarment — Evidence — Insufficiency — ^Presumptions. 

10.  While  the  record  in  the  disbarment  proceeding,  mentioned  above, 
disclosed  that  certain  persons  had  attempted  to  defraud  the  accuser,  it 
was  devoid  of  e\idence  showing  that  the  accused  had  any  knowledge  of 
the  transaction  until  after  it  took  place,  or  that,  after  the  accused 
appeared  as  counsel  for  the  parties  at  fault,  any  guilty  knowledge  which 
they  may  have  had,  had  ever  been  communicated  to  their  attorneys  by 
them^  and  was  therefore  insufficient  to  overcome  the  presumption  of 
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innocence  attending  an  attornej  charged  with  nnprofessiontd  conduct. 
In  re  Parsons  et  al.,  478. 

Criminal  Law — Special  Counsel  for  Prosecution — ^Power  of  District  Courts 
to  Appoint. 

11.  Where  nothing  appeared  to  show  misconduct  on  the  part  of  spe- 
cial counsel  appointed  by  the  district  judge,  on  his  own  motion,  to 
assist  the  county  attorney  in  the  prosecution  of  one  charged  with  vio- 
lating the  local  option  law,  and  in  the  absence  of  an  objection  by  the 
prosecuting  officer,  there  was  no  error  in  the  order  of  appointment. — 
State   V.   O'Brien,   482. 

Same — Special   Counsel — Power   of  County   Commissioners. 

12.  Quaere:  Has  a  board  of  county  commissioners  power  to  employ 
special  counsel  in  criminal  cases  at  the  expense  of  the  county  f — 
State  V.  O'Brien,  482. 

Same — Special   Counsel — ^District   Courts — Discretion. 

13.  Obiter:  When  the  interests  of  the  state  demand  that  the  county 
attorney  have  assistance  in  the  prosecution  of  crime,  it  is  within  the 
discretion  of  the  court  not  only  to  appoint  special  counsel,  but  to  per- 
mit counsel  employed  by  private  parties,  or  even  volunteers,  to  appear 
for  that  purpose. — State  v.  O'Brien^  482. 

BAGGAGE. 
Liability  for  loss  of, — see  Bailroads. 

BAIL. 
Homicide — Supervisory  Control — Habeas  Corpus. 

1.  D.,  charged  with  murder,  filed  his  petition  in  the  district  court  for 
a  writ  of  habeas  corpus^  alleging  that  he  was  held  in  custody  without 
authority  of  law.  It  appearing  on  return  day  that  a  complaint  had 
been  filed,  the  petition  was  not  presented,  but  an  oral  application 
for  bail  made  instead.  While  formal  notice  of  the  application  had 
not  been  given  to  the  county  attorney,  that  officer  was  present  at  the 
time  it  was  made  and  protested,  on  the  ground  that  the  proof  of 
guilt  was  evident  and  the  presumption  thereof  great,  offering  no  testi- 
mony, however,  to  substantiate  his  statement.  Bail  was  allowed,  and 
a  writ  of  supervisory  control  thereupon  sought  to  review  the  action 
of  the  court.  Held,  that  the  order  allowing  bail  was  properly  made, 
in  the  absence  of  a  showing  by  the  county  attorney  that  the  proof 
of  defendant's  guilt  was  evident  or  the  presumption  thereof  great. 
(Const.,  Art.  Ill,  sec.  19.) — State  ex  rel.  Murray  v.  District  Court 
et  aL,  504. 

When  to  be  Refused. 

2.  Obiter:  Where  a  showing  is  made  to  the  district  court  that  the 
proof  of  the  guilt  of  one  charged  with  murder  is  evident  or  the  pre- 
sumption thereof  great,  bail  should  be  refused. — State  ex  rel.  Murray 
V.  District  Court  et  al.,  504. 

BAILMENT. 
See  Claim  and  Delivery,  8. 
Mont.,  Vol.  35—39 
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BILLS  OF  EXCEPTIONS. 
8m  Appeal  and  Error,  18,  46,  67,  76;  Criminal  Law,  11,  27,  28,  29. 

BILLS  OF  SALE. 
Becordation  of, — see  Evidence,  33. 

BONA  FIDE  PUECHASERS. 
8m  Conversion,  2,  3;  Corporations,  2,  4;  Mortgages,  2,  8. 

BOND  ISSUES. 
8m  Municipal  Corporations,  13-15. 

BONDS  AND  UNDERTAKINGS. 
On  attachment, — see  Attachment,  1-6. 

BONDS— OFFICIAL. 
Liability  of  foxeties  on, — sm  Public  Administiators,  8. 

BRIEFS. 
Appeal — ^Rules — ^Laches — Specification  of  Errors. 

1.  An  appeal  will  be  dismissed  for  failure  of  appellant  to  file  brief 
within  the  time  provided  by  Rule  X,  subdivision  2,  where,  in  addition 
to  the  forty-five  days  allowed  by  the  rule,  the  time  within  which  to 
file  it  has  been  extended  by  fifty-seven  days,  where  the  showing  made 
by  his  counsel  in  opposition  to  a  motion  to  dismiss  was  not  such  as  to 
excuse  or  justify  his  laches,  and  where  the  brief,  when  filed,  did  not 
contain  a  specification  of  errors  as  prescribed  by  subdivision  3  of 
Rule  X. — Delmoe  v.  Bailey,  64. 

Appeals — Assignments  of  Error. 

2.  In  the  absence  of  an  assignment  of  error  in  the  brief  of  appellant 
challenging  the  sufficiency  of  the  pleadings,  the  contention  that  re- 
spondent cannot  recover  upon  them  will  not  receive  consideration  on 
appeal. — Delmoe  v.  Long,  139. 

Appeal — Error  not  Argued. 

'3.  Error  complained  of  but  not  argued  in  the  brief  will  not  be  con- 
sidered.— Nelson  v.  Boston  &  Mont.  Con.  C.  ft  S.  M.  Co.,  223. 

Instructions — Review — ^Rules. 

4.  Instructions  not  set  out  in  the  specifications  of  error,  as  required 
by  the  Rules  of  the  supreme  court  (Rule  X,  subd.  36,  30  Mont, 
zxxviii,  will  not  be  considered  on  appeal. — Storm  v.  City  of  Butte, 
385. 

Appeal — Assignments  of  Error. 

5.  Assignments  of  error  not  made  in  appellant's  brief  wiU  not  be 
considered  on  appeal. — Van  Yranken  v.  Granite  County  et  al.,  427. 

Appeal — Error — Specifications. 

6.  Error  complained  of  on  appeal,  but  not  made  the  bafds  of  a 
specification  in  appellant's  brief,  will  not  be  reviewed. — O'Brien  ▼. 
Quinn,  441. 
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BURDEN  OP  PROOF. 

See,  also.  Claim  and  Belivery,  1,  2,  11. 

FbjsidanB  and  Surgeons — Action  for  Services — ^License  to  Practice. 

<  1.  Where  a  witness  for  plaintiff,  in  an  action  to  recover  for  medical 
services,  had  testified  that  he  knew  plaintiff  at  the  time  of  the  rendi- 
tion of  the  services  as  a  physician,  and  that  he  was  then  the  city 
physician,  it  will  be  presumed  that  plaintiff  had  secured  a  license 
to  practice  as  required  by  the  statute,  and  the  burden  of  proving 
the  contrary  was  upon  defendant. — Leggat  v.  Gerrick,  91. 

Costs — Taxation — ^Memorandum — Items  Properly  Chargeable. 

2.  A  memorandum  of  items  of  costs  duly  verified,  served  on  the 
opposite  party,  and  filed  with  the  clerk,  is  prima  facie  evidence  that 
the  items  were  necessarily  expended  and  properly  taxable  unlessr  they 
appear  otherwise  on  the  face,  and  the  burden  of  showing  that  such 
items  were  not  properly  taxable  is  on  the  party  disputing  them. — 
Brande  v.  Babcock  Hardware  Co.,  256. 

Administrators — Attorneys'  Fees. 

3.  The  burden  of  showing  that  the  employment  of  special  counsel 
to  advise  him  in  the  management  of  the  estate  represented  by  him, 
in  addition  to  those  attorneys  regularly  retained  for  that  purpose 
at  a  fixed  annual  compensation,  haa  been  rendered  necessary  by  the 
exigencies  of  the  estate,  rests  upon  the  administrator,  and,  if  he  fails 
to  sustain  such  burden,  any  charge  in  this  behalf  should  be  disallowed. 
In  re  Davis'  Estate,  273. 

Joining  Corporations — ^Directors — Purchase  of  Stock  with  Corporate  Funds — 
Innocent  Purchasers. 

4.  Where  it  appeared  that  directors  of  a  mining  corporation  used  its 
funds  in  purchasing  shares  of  its  stock  for  themselves,  without  proof 
that  they  had  the  right  to  do  so,  they  became  trustees  ex  maleficio 
of  the  property  so  bought,  for  the  benefit  of  the  company,  to  the  ex- 
tent to  which  they  used  such  funds;  and  the  buyer  of  a  portion  of  the 
stock  from  one  of  the  directors,  with  full  knowledge  of  the  facts  sur- 
rounding the  transaction,  who  sought  to  compel  a  transfer  of  it  on  the 
books  of  the  company,  had  the  burden  of  showing  that  the  directors 
violated  no  duty  owed  by  them  to  the  company  in  the  premises. — 
Barker  v.  Montana  Q.  S.  P.  &  T.  Min.  Co.  et  al.,  351: 

Conversion — Fraud — Instructions. 

5.  An  instruction,  submitted  to  the  jury  in  an  action  in  conversion, 
charging  that  fraud  is  never  presumed,  'Hhat  must  be  clearly  and  dis- 
tinctly proven,''  was  erroneous,  in  that  it  advised  the  jury  that  some- 
thing more  than  a  bare  preponderance  of  the  evidence  was  necessary 
to  prove  fraud,  and  therefore  imposed  too  great  a  burden  upon  the 
party  alleging  it. — Gehlert  v.  Quinn  et  aL,  451. 

BURGLARY. 
See  Criminal  Law,  9,  10. 

CARRIERS. 
See  Railroads. 

CHATTEL  MORTGAGEa 
See   Mortgages. 
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CIRCUMSTANTIAL  tiVIDENCaB. 
Value  of, — ^see  Criminal  Law,  18« 

CITIES  AND  TOWNS. 
See  Municipal  Corporations, 

CLAIM   AND    DELIVERY, 
See,  also,  Conversion,  1, 

Burden  of  Proof — ^Erroneous  Instruction, 

1.  To  instruct  the  jury  in  an  action  in  claim  and  delivery  to  recover 
certain  articles  of  jewelry,  that  if  they  found  that  plaintiflF  had  been 
at  any  time  the  owner  of  the  property  in  dispute,  it  devolved  upon 
defendant  to  show,  either  that  he  had  purchased  it  from  plaintiff, 
or  had  acquired  it  by  gift,  was  error,  where  defendant  did  not  claim 
any  of  the  articles  by  purchase  from  plaintiff,  and  only  one  of  them 
by  gift.  The  instruction  ignored  the  question  as  to  who  was  en- 
titled to  the  possession  of  the  chattels,  limited  defendant's  source  of 
title  to  purchase  or  gift  from  plaintiff,  and  erroneously  shifted  the 
burden  of  proof  from  plaintiff  to  defendant,  contrary  to  the  rule  ap- 
plicable in  such  cases. — Woods  v,  Latta,  9. 

Burden  of  Proof. 

2.  In  an  action  in  claim  and  delivery  the  burden  rested  upon  plain- 
tiff to  prove  that  she  was  entitled  to  the  possession  of  the  property 
at  the  time  of  the  commencement  of  the  action,  and  the  mere  fact  that 
plaintiff  may  at  any  time  have  been  the  owner  of  it,  did  not  shift  the 
burden  to  defendant  to  show  that  he  had  purchased  it  or  had  acquired 
it  by  gift. — Woods  v.  Latta,  9. 

Acquisition  of  Property  by  Separate  Transactions — Instructions. 

3.  Where,  in  an  action  in  claim  and  delivery,  ownership  of  and  right 
of  possession  to  the  property  in  controversy  are  alleged,  by  either  party, 
to  have  been  acquired  in  diiffercnt  ways  and  by  separate  transactions, 
the  trial  court  should  segregate  the  issues  and  give  appropriate  instruc- 
tions to  cover  each  branch  of  the  case. — ^Woods  v.  Latta,  9. 

Defense — Illicit  Cohabitation — Instructions. 

4.  An  instruction  in  an  action  in  claim  and  delivery  to  recover  pos- 
session of  certain  articles  of  jewelry  charging  the  jury  that,  if  they 
found  that  plaintiff  and  defendant  were  living  together  as  man  and 
wife,  and  that  defendant  came  into  possession  of  the  property  by 
reason  of  such  relation,  defendant  could  not  recover,  unless  the 
articles  in  question  had  been  given  to  him  by  plaintiff,  should  not  have 
been  given  where  defendant  did  not  base  his  alleged  rights  on  a  con- 
tract, the  consideration  of  which  was  illicit  cohabitation. — Woods  v. 
Latta,  9. 

Part  Payment  of  Purchase  Price  by  Defendant — Liens — Instructions, 

5.  Where  defendant,  in  an  action  in  claim  and  delivery,  made  no 
claim  of  a  lien  on  the  property  in  controversy,  alleged  by  plaintiff  to 
have  been  bought  by  her  for  herself,  and  claimed  by  defendant  to 
have  been  bought  for  him  by  her,  it  was  error  to  charge  the  jury  that 
if  defendant  had  paid  part  of  the  purchase  price,  and  plaintiff  had 
not  paid  or  tendered  to  defendant  the  amount  so  paid,  plaintiff  could 
not  recover.— ;Wood8  v.  Latta,  9. 

Gift  to   Defendant — Pleadings — Proof — Instructions. 

6.  An  instruction,  submitted  to  the  jury  in  an  action  to  recover  cer- 
tain jewelry,  intimating  that  defendant  might  be  the  owner  of  one  of 
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the  articles  in  dispute  by  liaying  paid  part  of  tbe  purchase  price,  if 
plaintiff,  at  the  time  of  said  payment,  or  subsequently,  gave  it  to  Mm 
as  his  own,  was  erroneous,  where  it  appeared  that  defendant,  neither 
by  his  pleadings  nor  his  proof,  had  based  his  title  or  right  of  posses- 
sion on  a  gift. — Woods  v.  Latta,  9. 

Statute  of  Limitations — Erroneous  Instruction. 

7.  Instructions  telling  the  jury,  in  an  action  to  recover  possession  of 
arficles  of  jewelry,  that  plaintiff's  cause  of  action  was  barred  if  they 
believed  that  defendant  was  in  the  possession  and  claimed  to  be 
the  owner  of  the  property,  as  against  any  right  of  the  plaintiff,  for 
over  two  years  prior  to  the  commencement  of  the  action,  were  er- 
roneous, in  that  they  omitted  all  reference  to  the  question  of  plain- 
tiff's knowledge  or  want  of  knowledge  of  defendant's  claim. — ^Woods 
v.  Latta,  9. 

Bailmenir-^ommodatum — Statute    of   Limitations — Correct    Instruction. 

8.  Where  plaintiff,  in  an  action  in  claim  and  delivery  to  recover 
certain  articles  of  jewelry,  claimed  to  have  permitted  defendant  to 
take  possession  of  them  simply  for  the  purpose  of  wearing  them,  a 
bailment  for  the  accommodation  and  sole  benefit  of  the  bailee  [de- 
fendant] resulted,  in  which  case  the  statute  of  limitations  did  not  com- 
mence to  run  against  plaintiff's  cause  of  action  until  plaintiff  had 
demanded,  and  been  refused,  a  return  of  the  chattels,  or  until  the 
claim  asserted  by  defendant  to  them  as  his  own  had  become  known 
to  plaintiff;  and  an  instruction  thils  charging  the  jury  correctly  an- 
nounced the  law. — Woods  v.  Latta,  9. 

Verdict — Issues. 

9.  Under  Code  of  Civil  Procedure,  section  1103,  the  verdict,  in  an 
action  in  claim  and  delivery,  should,  in  terms,  dispose  of  all  the  issues 
submitted  to  the  jury. — ^Woods  v.  Latta,  9. 

Evidence — Cross-examination — Witnesses — Interest  in  Litigation. 

10.  A  witness,  in  an  action  in  claim  and  delivery  brought  to  recover 
possession  of  a  mare  and  colt,  testified  that  he  had  purchased  the  mare 
from  a  former  husband  of  defendant  and  thereafter  resold  her  to 
plaintiff,  and  that  his  only  interest  in  the  case  was  that  of  a  witness. 
On  cross-examination  he  was  asked  whether,  if  it  should  turn  out 
that  his  vendor  was  not  tbe  owner  of  the  mare  at  the  time  of  the  sale, 
he  would  not  have  to  *'make  good"  to  the  actual  owner.  Held,  to  have 
been  proper  cross-examination;  the  interest  of  a  witness  in  the  result 
of  the  litigation  being  always  a  propej^  subject  of  inquiry. — Frank  v. 
Symons,  56. 

Burden  of  Proof — Instructions. 

11.  In  claim  and  delivery  the  burden  of  proving  that  at  the  time 
of  the  commencement  of  the  action  he  was  the  owner  or  entitled  to  • 
the  possession  of  the  property  in  dispute,  and  that  defendant  wrong- 
fully took  the  same  from  him,  rests  upon  plaintiff,  notwithstanding 
affirmative  allegations  of  ownership  in  defendant's  answer;  and  an  in- 
struction to  that  effect  was  correct. — Frank  v.  Symons,  56. 

Live  Stock — Increase — Ownership — Instructions. 

12.  The  court  correctly  instructed  the  jury  under  Civil  Code,  section 
1170,  in  an  action  in  claim  and  delivery  to  recover  possession  of  a 
mare  and  colt,  that  if  the  mare  had  been  given  to  defendant,  verdict 
should  be  for  her  for  the  possession  of  the  animal  **and  for  any  in- 
crease or  offspring  thereof ,  "^-even  though  plaintiff  was  in  the  actual 
possession  of  the  dam  at  the  time  the  colt  was  foaled  and  when  de- 
fendant took  both  animals. — Frank  v.  Symons,  56. 
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Estrays — Gift — ^Title. 

13.  Where  a  mare  had  been  gfiyen  to  defendant  (to  recover  which 
plaintiff  brought  an  action  in  claim  and  delivery),  by  one  who  had 
taken  up  the  animal  as  an  estray,  the  donee's  title  was  good  as 
against  everyone  except  the  true  owner;  and  plaintiff  was  in  no  posi- 
tion to  complain  that  the  donor  having  failed  to  comply  with  the  stat- 
ute regulating  the  disposition  of  estrays,  could  not  make  a  valid 
gift  of  the  animal. — Frank  v.  Symons,  56. 

Value  of  Property — Admissions  in  Pleadiags — Verdict — Surplusage. 

14.  To  the  extent  of  the  admissions  in  the  pleadings,  both  court  and 
jury  are  bound  by  them.  Therefore,  where  in  an  action  in  claim  and 
delivery  the  pleadin<rs  admitted  the  value  of  the  property  in  contro- 
versy to  be  $250,  that  portion  of  the  verdict  fixing  the  value  at  $100 
was  surplusage  and  inoperative,  and  in  correcting  the  verdict  by  strik- 
ing out  the  value  fixed  by  tfce  jury  and  fixing  it  at  the  value  admitted, 
the  court  did  not  commit  error. — ^Frank  v.  Symons,  56. 

CLERKS  OP  DI8TBICT  COURTS. 

New    Counties — Term    of    Office — Statutes — Constitution — ^Elections — Quo 
Warranto. 

1.  Section  18,  Article  VTIT,  of  the  Constitution  provides  that  the 
clerk  of  the  district  court  shall  be  elected  at  the  same  time  and  for 
the  same  term  as  the  district  judge.  Section  12  of  the  same  Article 
declares  that  the  term  of  office  of  the  judge  of  the  district  court  shall 
be  four  years.  The  Act  creating  Sanders  county  (Sess.  Laws,  1905, 
p.  18)  provided  that  the  persons  appointed  to  fill  the  various  county 
offices  should  hold  such  offices  until  after  the  next  general  election, 
etc.  Although  in  his  proclamation  for  the  general  election  held  in 
November,  1906,  the  governor  did  not  call  for  the  election  of  a  clerk 
of  the  district  court,  the  relator  was  nominated  for  that  office  by  a 
political  convention,  received  the  highest  number  of  votes  and  a  cer- 
tificate of  election  was  issued  to  him.  In  a  quo  warranto  proceeding 
the  person  holding  the  ofcce  under  the  Act  creating  Sanders  county 
was  ousted,  and  the  relator  declared  entitled  to  it.  Held,  that  the 
district  court  erred  in  entering  judgment  for  relator,  in  that  the  words 
"next  general  election,"  as  used  in  the  Act  creating  the  new  county, 
with  reference  to  the  office  of  clerk  of  the  district  court,  mean  the  next 
general  election  for  filling  that  particular  office  in  the  judicial  dis- 
trict, and  not  the  next  general  election  held  for  any  purpose. — State 
ex  rel.  Ldvesay  v.  Smith,  523. 

Dating  of  Summons — Presumptions. 

2.  The  presumption  that  the  clerk  of  the  district  court  in  issuing 
an  attachment  performed  his  duty  and  properly  dated  the  summons 
is  disputable,  and  may  be  overcome  by  evidence  to  the  contrary. — 
Geblert  v.  Quinn,  451. 

COLLATERAL  ATTACK, 
See  Criminal  Law,  48. 

CONDEMNATION  PROCEEDINaa 
See  Eminent  Domain, 

CONFESSIONS. 
See  Criminal  Law,  56-59. 


Constitution  op  Montana.  615 


CONSTITUTION. 
See^  also,  Bail,  1 ;  Clerks  of  District  Courts,  1 ;  Inberitance  Tax,  3 ;  Statutes 
and  Statutory  Construction,  2;   Bond  issues, — see   Municipal  Corpo- 
rations, 13-15. 

Municipal  Corporations — ^Liverj-stables — Ordinances — Validity — ^Equal  Pro- 
tection of  the  Laws. 

1.  Defendants  had  practically  completed  a  building  for  livery-stable 
purposes  within  the  resident  portion  of  a  city  at  an  outlay  of  about 
$2,600,  before  an  ordinance  was  passed  making  it  incumbent  upon  per- 
sons desiring  to  engage  in  such  business  to  first  obtain  a  permit.  The 
ordinance  also  provided  that  it  should  not  apply  to  any  livery-stable 
then  in  existence  in  the  city  limits.  The  defendants,  having  failed  to 
obtain  such  permit,  were  found  guilty  and  a  fine  imposed  upon  each 
of  them.  Held,  that  the  ordinance  was  an  unlawful  discrimination 
between  defendants  and  others  engaged  in  the  same  business  at  the 
time  of  its  enactment,  contrary  to  the  provisions  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States  insuring  to  all 
the  equal  protection  of  the  laws,  and  therefore  inoperative  as  to  de- 
fendants.---City  of  Billings  v.  Cook,  95. 

Eminent  Domain — Foreign  Corporations — ^Powers. 

2.  A  foreign  corporation  authorized  by  the  laws  of  the  state  in  which 
it  is  organized,  and  by  its  charter,  to  build  a  dam  acros^  the  Missouri 
river  in  Montana,  and  maintain  and  operate  an  electric  power  plant  in 
connection  therewith,  is  neither  by  the  Constitution  nor  the  laws  of 
this  state  clothed  with  the  right  of  eminent  domain. — Helena  Power 
Transmission  Co.  v.  Spratt,  108. 

Criminal  Law — Jurisdiction. 

3.  Held,  that  the  word  *' district,"  in  section  16,  Article  III  of  the 
Constitution,  which  declares  that  in  criminal  prosecutions  the  accused 
shall  be  tried  by  a  jury  from  the  "county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed,"  is  not  synonymous  with 
the  term  * '  township, ' '  but  means  the  precise  portion  of  the  territory  or 
political  division  of  the  state  over  which  a  court  may  exercise  power 
in  criminal  matters. — State  V.  O'Brien,  482. 

Municipal  Corporations — Indebtedness — Constitutional  Construction. 

4.  The  argument  of  ah  iiiconvenienti  cannot  avail  in  the  interpreta- 
tion of  constitutional  provisions  relative  to  the  limitations  placed  upon 
the  power  of  a  city  to  contract  indebtedness;  the  rule  of  strict  con- 
struction must  be  applied,  and  any  doubt  as  to  such  power  must  be  re- 
solved against  it. — ^Butler  v.  Andrus  et  aL,  575. 

CONSTITUTION  OF  MONTANA. 
(List  of  Sections,  Cited  or  Commented  upon.) 

Article     m,  section    3 54 

Article     m,  section  15 125 

Article     III,  section  16 ; \ 494 

Article     III,  section  19 508 

Article     III,  section  29 53 

Article         V,  section   23 , 549 

Article  VIII,  section  11 53 

Article  VIII,  section  18 525 

Article  Viri,  section  21 496 

Article    XII,  section    1 437 

Article    XII,  section    3 435 

Article    XII,  section    9 437 

Article     X II,   section   11 437 

Article  XIII,  section    6 577,  579 
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CONTRACTS. 
See,  also,  Partnerahip,  1, 
Breach — ^Damages — ^Loss  of  Profits. 

1.  Plaintiff  sued  defendant  to  recover  a  balance  due  for  materials 
furnished  for  a  pipe-line  and  the  laying  of  the  same.  Defendant  by 
way  of  counterclaim  demanded  damages  for  the  failure  of  plaintiff's 
assignor  to  complete  certain  portions  of  the  contract  within  the  time 
stipulated.  The  court  sustained  an  objection  to  a  question  asked  de- 
fendant, as  to  what  was  the  reasonable  value  of  a  million  gallons 
of  water  delivered  in  the  city  to  which  the  line  was  constructed, 
from  the  time  the  contract  should  have  been  completed  up  to  the 
time  it  was  actually  completed.  Held,  that  while  profits  may  be 
recovered  as  damages,  if  their  loss  is  the  natural  and  proximate  re- 
sult of  a  breach  of  the  contract  sued  upon,  and  if  they  are  reason- 
ably certain  of  ascertainment,  the  court  in  this  instance  properly  ex- 
cluded the  evidence  because  of  the  numerous  contingencies  upon 
which  the  profits  from  the  plant  depended. — First  National  Bank  of 
Portland  v.  Carroll,  302. 

Damages  for  Breach — Misleading  Instructions. 

2.  In  an  action  to  recover  a  balance  due  for  material  furnished  for, 
and  the  laying  of,  a  water  'pipe-line,  the  complaint  sought  to  excuse 
the  failure  of  plaintiff's  assignor  to  complete  the  contract  within 
the  time  stipulated,  by  showing  that  the  delay  was  caused  by  the 
act  of  defendant,  among  others,  in  appointing  an  inspector  at  the 
factory  of  the  concern  which  furnished  the  plates  for  the  pipe,  who, 
it  was  alleged,  did  not  properly  perform  his  duties  but  permitted 
some  defective  material  to  be  shipped.  No  pretense  was  made  by 
plaintiff  that  such  inspector  interfered  in  any  manner  with  the  ship- 
ment of  sound  plates.  The  court  instructed  the  jury  that  if  they 
found  that  the  contract  was  not  completed  in  time  by  reason  of 
the  delays  mentioned  and  specified  in  the  complaint,  verdict  should 
be  for  plaintiff;  also,  that  if  the  delay  had  been  occasioned  by  rea- 
son of  any  of  defendant's  acts  set  forth  in  the  complaint,  the  time 
of  such  delay  should  not  be  included  within  the  time  agreed  upon 
in  the  contract.  2/cZd,  that  these  instructions  were  erroneous,  in 
that  they  led  the  jury  to  understand  that  they  should  take  into 
consideration,  as  an  excuse  for  the  failure  of  plaintiff's  assignor 
to  complete  the  contract  in  time,  the  alleged  negligent  acts  of  the 
inspector  in  passing  certain  defective  plates,  whereas  his  services, 
gratuitously  furnished  by  defendant,  in  singling  out  and  rejecting 
defective  material  would  seem  to  have  been  beneficial  rather  than  ' 
detrimental  to  the  contractor. — First  National  Bank  of  Portland  y. 
Carroll,  302. 

Breach — Instruction  on  Immaterial  Matter. 

3.  Where,  in  an  action  to  recover  a  balance  due  for  materials  fur- 
nished for,  and  the  laying  of,  a  pipe-line,  there  was  an  entire  fail- 
ure of  proof  of  the  allegation  in  the  complaint  that  the  contract, 
divided  into  sections  A,  B  and  C,  could  not  be  completed  as  a  whole 
in  the  time  limited  by  it  because  of  an  order  by  defendant  to  com- 
plete section  B  before  section  A,  and  where  the  proof  showed  that 
it  was  immaterial  which  section  of  it  was  completed  first,  it  was 
error  to  submit  instructions  to  the  jury  which  left  them  to  con- 
jecture whether  such  change  in  the  order  of  the  work  furnished  any 
excuse  for  delay  in  the  completion  of  the  contract. — ^First  National 
Bank  of  Portland  v.  Carroll,  302. 
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Instraction — ^Definition  of  Technical  Terms. 

4.  The  court  further  erred  in  instructing  the  jury,  in  the  action 
set  out  in  the  foregoing  paragraph,  on  the  question  of  damages  de- 
manded in  defendant's  counterclaim,  that  in  estimating  the  dam 
ages,  those  which  were  **  remote  and  speculative ' '  should  not  be 
considered,  but  only  those  '*  actually ''  suffered  by  defendant — the 
vice  of  the  instruction  consisting  in  the  failure  of  the  court  to  de- 
fine these  technical  legal  terms,  since  without  such  definition  the 
jury  must  have  been  confused  upon  the  subject  of  damages  prop- 
erly recoverable  by  defendant. — ^First  National  Bank  of  Portland  v. 
Carroll,  302. 

Loss  of  Profits — ^Instructions — Applicability  to  Pleadings  and  Evidence. 

5.  Where,  in  an  action  to  recover  a  balance  due  on  a  contract  for 
the  furnishing  of  water  pipe  and  the  laying  of  the  same,  no  testi- 
mony had  been  introduced  on  the  question  of  loss  of  profits  sustained 
by  the  noncompletion  of  the  contract  within  the  time  limited,  and 
where  the  pleadings  did  not  warrant  the  submission  of  the  question 
to  the  jury,  an  instruction  thereon  was  inapplicable. — First  National 
Bank  of  Portland  v.  Carroll,  302. 

Damages  for  Breach — Instructions — Faulty  Construction. 

6.  The  giving  of  an  instruction — in  an  action  to  recover  a  balance 
due  for  material  furnished  and  labor  done  under  a  contract  to  con- 
struct a  pipe-line,  in  a  counterclaim  to  which  defendant  asked  dam- 
ages for  noncompletion  of  the  work  within  the  time  limited — which, 
in  attempting  to  state  the  abstract  proposition  of  law  that  only 
those  damages  which  were  the  natural  and  probable  result  of  delay 
in  the  completion  of  the  contract  could  be  recovered,  in  effect  lim« 
ited  the  defendant  to  the  recovery  of  only  such  damages  as  the  par- 
ties at  the  time  they  entered  into  the  agreement  knew  would  flow 
from  its  breach,  was  error,  in  that  under  it,  no  showing  having  been 
made  that  the  parties  at  the  time  the  contract  was  made  knew  that 
any  particular  damages  would  result  from  its  breach,  defendant  was 
barred  from  any  recovery  whatever  on  his  counterclaim. — First 
National  Bank  of  Portland  v.  Carroll,  302. 

Breach — Damages — Applicability  of  Instruction  to  Issues. 

7.  Where,  in  an  action  to  recover  for  material  furnished  and  work 
done  in  the  construction  of  a  water  pipe-line  under  a  contract,  no 
demand  was  made  in  defendant's  counterclaim  for  damages  othei 
than  those  which  were  the  natural  and  probable  result  of  a  non- 
completion  of  the  contract  within  the  time  limited,  and  such  as 
the  parties  could  reasonably  anticipate  as  a  result  of  such  noncom- 
pletion under  the  circumstances  known  to  the  parties  at  the  time 
the  contract  was  entered  into,  it  was  error  to  charge  that,  in  the 
absence  of  proof  of  knowledge  on  the  part  of  the  contractor,  at 
the  time  the  agreement  was  made,  of  special  circumstances  which 
made  other  damages  for  the  delay  the  natural  and  probable  effect 
thereof,  such  damages  only  as  were  implied  by  the  contract  itself 
and  such  as  would  naturally  fiow  from  its  breach  or  could  reason- 
ably be  anticipated,  could  be  recovered  by  the  defendant.  The  in- 
struction was  inapplicable. — First  National  Bank  of  Portland  v. 
Carroll,  302. 

Same. 

8.  The  court  also  erred  in  submitting  an  instruction  in  the  case 
above  set  forth,  that  proof  of  knowledge  of  special  circumstances 
which  formed  the  basis  of  any  damages  claimed  in  defendant's 
counterclaim  for  noncompletion  of  the  contract  in  time,  was  essen- 
tial in  order  to  make  the  contractor  liable,  where  defendant   had 
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not  alleged  facts  in  his  counterclaim  showing  any  special  circum- 
stances surrounding  the  making  of  the  contract  by  reason  of  which 
damages  were  caused  other  than  those  which  naturally  flowed  from 
its  breach.  The  instruction  was  not  applicable  under  the  pleadings. 
'  First  National  Bank  of  Portland  v.  Carroll,  302. 
Sale — Delivery — Breach — Action  for  Price — ^Nonsuit. 

9.  Plaintiff,  in  an  action  on  a  contract  which  called  for  the  de- 
livery of  two  separate  bands  of  sheep,  was  properly  nonsuited  where 
it  appeared  that  after  delivering  one  band,  he  refused  to,  and  never' 
did,  deliver  the  second,  but,  on  the  contrary  thereafter  and  before 
the  entire  contract  had  been  performed  by  him  took  back  the  pos- 
session of  the  sheep  delivered. — ^Armstrong  v.  Poe,  557. 

Tender — When  Unnecessary. 

10.  Where  the  conduct  of  plaintiff,  in  an  action  on  a  contract,  was 
such  as  to  show  that  a  tender  by  defendant,  in  conformity  with  the 
agreement,  would  have  been  useless,  a  tender  was  unnecessary.— 
Armstrong  v.  Poe,  557. 

Sale — ^Delivery — Variance — Failure  of  Proof. 

11.  Where  the  complaint,  in  an  action  on  a  contract  for  the  de- 
livery of  certain  sheep,  alleged  that  the  sheep  had  been  sold  and 
delivered  to  defendant  at  an  agreed  price  of  $12,550,  which  had  not 
been  paid,  and  the  proof  showed  an  entirely  different  contract,  to 
the  effect  that  payment  should  be  made  by  a  draft  on  a  brokerage 
firm  in  Chicago,  which  draft  was  never  demanded,  nor  tendered  by 
defendant,  owing  to  plaintiff's  conduct  in  the  transaction,  there  was 
a  variance  amounting  to  a  failure  of  proof^  and  nonsuit  was  prop- 
erly entered. — Armstrong  v.  Poe,  557. 

Pleadings — Admissions — Surplusage. 

12.  Semble:  Where  defendant,  in  an  action  on  a  contract  to  re- 
cover $12,550,  admitted  an  indebtedness  of  $525,  but  alleged  that 
the  latter  sum  did  not  become  due  until  a  month  after  the  bringing 
of  the  action,  this  affirmative  matter  seems,  in  the  absence  of  any- 
thing in  this  allegation  that  the  contract  on  which  indebtedness  was 
admitted  constituted  any  part  of  the  main  transaction  sued  upon, 
to  have  been  irrelevant  to  the  issue  tendered  by  the  complaint,  and 
might,  probably,  have  been  treated  as  surplusage. — Armstrong  ▼• 
Poe,  557. 

CONTRIBUTORY  NEGLIGENCJ!. 
See  Personal  Injuries^  3. 

CONVERSION. 

Splitting  Cause  of  Action — When  Permissible — ^Replevin. 

1.  Where  a  sheriff  had  disposed  of  a  portion  of  certain  personal 
property,  alleged  to  have  been  wrongfully  seized  by  him  under  a 
writ  of  attachment,  plaintiff  could  properly  split  his  cause  of  ac- 
tion and  maintain  an  action  in  conversion  for  the  goods  disposed  of, 
and  replevin  for  the  remainder. — Gehlert  v.    iQuinn  et  al.,  451. 

Evidence — Bill  of  Sale — Recordation — Good  Faith. 

2.  Where,  in  an  action  in  conversion,  one  of  the  questions  at  issue 
was  the  bona  fide  transfer  of  the  property  to  another  before  attach- 

.  ment,  evidence  of  the  recordation  of  a  bill  of  sale  therefor  was  prop- 
erly admitted,  even  though  the  law  makes  no  provision  for  the  filing 
for  record  of  such  an  instrument,  since  the  filing  of  it  in  the  county 
clerk's   office   shed   some   light   upon   the   amount   of   publicity   at- 
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tempted  to  be  given  to  the  sale  by  tlie  parties  to  It. — ^Geblert  v. 
Quinn  et  al.,  451. 

Transfer   of  Property — Good  Faith — Exclusion  of  Evidence — Harmless 
Error. 

3.  Defendants,  in  an  action  in  conversion  against  a  sheriff  and  his 
official  sureties  for  the  alleged  wrongful  seizure  of  personal  prop- 
erty, were  not  prejudiced  by  the  refusal  of  the  district  court  to 
permit  an  inquiry  into  the  relations  existing,  whether  friendly  or 
otherwise,  between  plaintiff  and  his  former  employer,  prior  to  an 
alleged  sale  of  the  property  in  question  by  the  latter  to  the  former, 
where  during  the  course  of  the  trial  the  information  sought  had 
been  called  to  the  attention  of  the  jury,  and  where  objecting  counsel 
had  failed  to  make  a  specific  &nd  comprehensive  offer  of  proof. — 
Gehlert  v.  Quinn  et  al.,  451. 

Exclusion  of  Evidence — Harmless  Error. 

4.  While  evidence  offered  by  defendant  in  an  action  in  conversion 
against  a  sheriff  for  an  alleged  wrongful  seizure  of  store  fixtures 
and  stock  in  trade,  on  the  question  as  to  how  much  stock  had  been 
purchased  just  prior  to  an  alleged  sale  of  the  property  to  plaintiff, 
should  not  have  been  excluded,  the  error  in  rejecting  it  was  harm- 
less where  other  witnesses  were  permitted  to  testify  on  the  same 
subject. — Gehlert  v.  Quinn  et  al.,  451. 

Fraud — Review. 

5.  The  jury  having  found  the  issues  in  favor  of  the  plaintiff  in  the 
action  set  out  in  the  foregoing  paragraph,  its  verdict  will  not  be 
disturbed  on  appeal  on  the  alleged  ground  of  actual  fraud  in  the 
transfer  of  the  property  just  prior  to  attachment,  where,  i^ter  a 
re-examination  of  the  evidence,  the  district  court  denied  a  new 
trial  and  where  the  record  fails  to  disclose  testimony  of  such  a 
nature  as  to  warrant  a  reversal  of  the  judgment  for  that  reason. — 
Gehlert  v.  Quinn  et  al.,  451. 

Fraud — Degree  of  Proof — ^Instructions. 

6.  An  instruction,  submitted  to  the  jury  in  an  action  in  conversion, 
charging  that  fraud  is  never  presumed,  '*but  must  be  clearly  and 
distinctly  proven,"  was  erroneous,  in  that  it  advised  the  jury  that 
something  more  than  a  bare  preponderance  of  the  evidence  was 
necessary  to  prove  fraud,  and  therefore  imposed  too  great  a  burden 
upon  the  party  alleging  it. — Gehlert  v.  Quinn  et  al.,  451. 

CORPOBATIONS    (Other   than   Municipal). 
Death  by  wrongful  acts  of, — see  Mines  and  Mining,  15-17. 

Foreign — Eminent  Domain — Powers. 

1.  A  foreign  corporation,  authorized  by  the  laws  of  the  state  in 
which  it  is  organized,  and  by  its  charter,  to  build  a  dam  across 
the  Missouri  river  in  Montana,  and  maintain  and  operate  an  elec- 
tric power  plant  in  connection  therewith,  is  neither  by  the  Consti- 
tution nor  laws  of  this  state  clothed  with  the  right  of  eminent  do- 
main.— Helena  Power  Transmission  Co.  v.  Spratt,  108. 

Mining — Stock — ^Transfer — ^Innocent  Purchasers — Equity. 

2.  Evidence  examined,  and  held  to  show  that  a  vendee  of  certain 
shares  in  a  mining  corporation,  of  which  the  vendor  was  only  the 
equitable  owner,  and  the  transfer  of  which  on  the  books  of  the 
company  was  sought  in  an  action  by  the  vendee,  was  not  an  inno- 
cent purchaser  without  notice,  but  acquired  only  such  equities  as  the 
vendor  had.— -Barker  v.  Montana  G.  S.  P.  &  T.  Min.  Co.  et  al.,  351. 
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Directors — ^Personal  Profit — Trnitees  Ex  Mdlefieio. 

3.  Directors  of  a  corporation  who  have  derived  personal  profit  from 
their  dealings  with  corporate  property  will  be  held  trustees  ex  male' 
ficio  as  to  such  profits,  for  the  benefit  of  the  company  and  those 
stockholders  who  have  been  injured  by  such  dealings. — ^Barker  v. 
Montana  G.  S.  P.  &  T.  Min.  Co.  et  al.,  351. 

Mining — Directors — Purchase  of  Stock  with  Corporate  Funds — Innocent 
Purchasers — iBurden  of  Proof. 

4.  Where  it  appeared  that  directors  of  a  mining  corporation  used 
its  funds  in  purchasing  shares  of  its  stock  for  themselves,  without 
proof  that  they  had  the  right  to  do  so,  they  became  trustees  ex  male- 
fido  of  the  property  so  bought,  for  the  beA.efit  of  the  company,  to 
the  extent  to  which  they  used  such  funds;  and  the  buyer  of  a  por- 
tion of  the  stock  from  one  of  the  directors,  with  full  knowledge  of 
the  facts  surrounding  the  transaction,  who  sought  to  compel  a 
transfer  of  it  on  the  books  of  the  company,  had  the  burden  of  show- 
ing that  the  directors  violated  no  duty  owed  by  them  to  the  com- 
pany in  the  premises. — Barker  v.  Montana  G.  S.  P.  &  T.  Min.  Co. 
et  al.,  351. 

Mining — Directors — Using  Corporate  Funds — Notes — Trusts. 

6.  Where  directors  of  a  mining  corporation  gave  their  personal 
notes  in  purchasing  shares  of  its  stock  and  later  without  authority 
used  company  funds  to  pay  such  notes  in  part,  the  proportion  of 
the  stock  paid  for  with  the  company's  own  money  was  impressed 
by  the  trust  resulting  from  the  purchase,  in  favor  of  the  company, 
and  the  fact  that  the  buyers  had  previously  executed  their  notes 
therefor  did  not  relieve  it  of  the  trust  character  stamped  upon  it 
by  their  conduct. — Barker  v.  Montana  G.  S.  P.  &  T.  Min.  Go.  et  al., 
351. 

Mining — Stock — Directors — Title   of   Equitable  Owner. 

6.  A.  and  B.,  the  latter  at  the  time  being  a  director  of  a  mining 
corporation,  purchased  a  large  block  of  its  stock  and  agreed  that  C, 
also  a  director,  should  have  a  one-third  interest  in  it.  Notes  in 
payment  were  issued  to  the  seller,  signed  by  all  three.  The  stock 
was  taken  in  the  name  of  A.  and  B.  One  of  these  notes  was  paid 
by  A.  out  of  his  own  money  and  others  either  directly  or  indirectly 
out  of  the  company's  funds.  C.  thereafter  paid  the  balance  due  on 
them  in  compromise  of  a  suit,  brought  by  the  payees  for  collection, 
with  interest.  Held,  that  C.  was  entitled  to  the  proportion  of  the 
shares,  represented  by  the  certificate  issued  to  A.  and  B.,  that  the 
amount  paid  by  him  personally,  excluding  interest,  bore  to  the  full 
amount  of  the  notes  given  in  payment  of  the  stock. — Barker  v. 
Montana  G.  S.  P.  &  T.  Min.  Co.  et  al.,  351. 

Mining — Stock — Transfer — ^Party    in    Interest — Findings — Review — Con- 
flicting Evidence.  %..■ 

7.  In  an  action  to  compel  a  mining  company  to  issue  to  plaintiff 
a  certificate  for  shares  of  its  capital  stock,  where  the  evidence  was 
conflicting  as  to  whether  or  not  plaintiff  was  the  real  party  in 
interest  and  did  not  preponderate  against  the  court's  finding  re- 
solving the  question  in  plaintiff's  favor,  the  finding  will  not  be  dis- 
turbed on  appeal. — Barker  v.  Montana  G.  S.  P.  &  T.  Min.  Co.  et  al., 
351. 

Mining — Stock — ^Transfer — Duty  of  Officers — Laches. 

8.  A  purchaser  of  shares  of  mining  stock  from  the  equitable  owner, 
whose  ownership  was  not  disputed  by  his  associates  in  whose  name 
the  stock  was  held  at  the  time,  was  not  precluded  by  laches  from 


COUMTIBS.  621 


having  the  stock  transferred  on  the  books  of  the  eompanj,  since 
its  officers  are  bound  to  make  the  transfer  at  any  time  when  prop- 
erly directed  to  do  so,  and  no  lapse  of  time  will  protect  them  from 
the  consequences  of  a  refusal. — Barker  v.  Montana  G.  S.  P.  &  T. 
Min.  Co.  et  al.,  351. 
Mining — Negligent  Killing  of  Miner — ^Punitive  Damages. 

9.  Under  section  4290  of  the  Civil  Code,  and  section  579  of  the 
Code  of  Civil  Procedure,  damages  by  way  of  punishment,  in  addi- 
tion to  those  actually  sustained,  may  be  recovered  in  an  action 
against  a  mining  company  for  the  negligent  and  wrongful  killing 
of  plaintiff's  intestate,  a  miner,  where  the  complaint  charges  that 
the  defendant  company  was  primarily  responsible  for  the  death  of 
decedent. — Olsen  v.  Montana  Ore  Purchasing  Co.,  400. 

Mining — Master  and  Servant — Punitive  Damages. 

10.  Quaere:  May  punitive  damages  be  awarded  against  a  mining 
company  for  an  injury  caused  by  the  oppression,  fraud  or  malice  of 
one  of  its  servants  for  whose  conduct  it  is  responsible  f — Olsen  v. 
Montana  Ore  Purchasing  Co.,  400. 

COSTS. 

Taxation — Memorandum — ^Items  Properly  Chargeable — ^Burden  of  Proof. 

1.  A  memorandum  of  items  of  costs  duly  verified,  served  on  the 
opposite  party,  and  filed  with  the  clerk,  is  prima  facie  evidence  that 
the  items  were  necessarily  expended  and  properly  taxable  unless 
they  appear  otherwise  on  the  face,  and  the  burden  of  showing  that 
such  items  were  not  properly  taxable  is  on  the  party  disputing 
them. — Brande  v.  Babcock  Hardware  Co.,  256.    • 

Administrators — Appeal — Allowance  of  Costs. 

2.  Where,  on  an  appeal  from  an  order  allowing  an  administrator's 
annual  account,  it  appeared  that  he,  jointly  with  another,  had  prose- 
cuted a  number  of  appeals  to  the  supreme  court,  all  but  one  of 
which  were  decided  adversely  to  him,  but  that  in  all  of  them  there 
was  sufficient  doubt  as  to  his  duty  in  the  premises  to  justify  his 
desire  for  a  final  decision  by  the  appellate  court,  it  will  not  be  held 
in  the  absence  of  proof  making  his  dereliction  apparent,  that  he 
acted  in  bad  faith  in  taking  the  appeals,  but  the  court  in  allowing 
him  credit  for  such  reasonable  and  necessary  costs  as  were  actually 
incurred  by  him  in  taking  the  appeals  will  be  sustained. — In  re 
Davis'   Estate,  273. 

Administrators — Joint  Appeal — Distribution  of  Costs. 

3.  Where  the  administrators  of  two  estates  jointly  prosecuted  ap- 
peals to  the  supreme  court  on  one  transcript  and  one  brief,  it  was 
error  to  allow,  on  a  settlement,  of  the  annual  account  of  one  of 
them,  as  a  charge^against  the  estate  represented  by  him,  the  en- 
tire expense  incurrted  in  the  preparation  of  the  transcript  and  brief. 
One-half  thereof  sliould  have  been  disallowed. — In  re  Davis'  Estate, 
273. 

COUNTERCLAIMS. 

See  Waste,  2;  Appeal  and  Error,  63. 

COUNTIES. 

Purchasing  claims  against, — see  Criminal  Law,  5,  6. 

New  counties, — see  Clerks  of  District  Courts,  1. 
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COUNTY  ATTORNEYS. 
See  Attorneys,  11-13. 

OBEDIT. 
Damages  for  impairment  of, — see  Attachment,  5. 

CRIMINAL  LAW. 
See,  also,  Bail;  Habeas  Corpus. 
Assault  with  Intent  to  Kill — Erroneous  Instruction. 

1.  An  instruction  charging  the  jury  that,  when  an  unlawful  act  is 
shown  to  have  been  deliberately  committed  for  the  purpose  of  injuring 
another,  it  is  presumed  to  have  been  committed  with  a  malicious  and 
guilty  intent,  and  that  the  law  presumes  that  a  person  intends  the 
ordinary  consequences  of  any  voluntary  act  committed  by  him,  may 
mislead  the  jury  and  should  not  be  given  in  a  prosecution  for  assault 
in  the  first  degree,  the  very  gist  of  which  offense  is  the  intent  with 
which  it  was  committed. — State  v.  Schaef  er,  217. 

Assault  with  Intent  to  Kill — ^Erroneous  Instruction. 

2.  To  instruct  the  jury  in  a  prosecution  for  assault  in  the  first  degree, 
that  if  they  believe  that  defendant  would  have  been  guilty  of  the 
crime  of  manslaughter,  had  death  resulted  from  the  assault,  they  should 
find  him  guilty  of  the  crime  as  charged,  is  error,  since  intent  to  kill — 
the  essence  of  the  crime  of  assault  in  the  first  degree — ^is  not  always  an 
ingredient  of  the  crime  of  manslaughter. — State  v.  Schaef  er,  217. 

Assault  with  Intent^  to  Kill — Proper  Instruction. 

3.  District  courts  in  instructing  juries  on  the  subject  of  intent  in 
prosecutions  for  assault  in  the  first  degree,  where  defendant  is  charged 
with  "assault  with  intent  to  kill,"  should  omit  all  reference  to  the 
crimes  of  murder  or  manslaughter,  and  advise  them  simply  that  they 
must  find,  beyond  a  reasonable  doubt,  that  the  assault  wsls  committed 
with  intent  to  kill,  in  order  to  warrant  conviction. — State  v.  Schaefer, 
217. 

Previous  Conviction — Evidence — Harmless  Error. 

4.  Where  the  defendant  in  a  criminal  prosecution  had  testified  that 
he  had  previously  been  convicted  of  a  felony,  but,  in  reply  to  a  sub- 
sequent question,  stated  that  the  judgment  of  conviction  had  been  re- 
versed on  appeal,  the  action  of  the  trial  court  in  sustaining  an  ob- 
jection to  the  latter  question  after  it  had  been  answered,  if  error,  was 
harmless,  inasmuch  as,  no  motion  having  been  made  by  the  county  at- 
torney to  strike  out  the  answer,  it  still  remained  before  the  jury  for 
consideration. — State  v.  Schaefer,  217. 

Purchasing     Claims     Against     County — Accessories — ^Information — ^Insuffi- 
ciency. 

5.  An  information  charging  defendant  with  being  accessory  to  a 
county  official  in  purchasing  evidences  of  indebtedness  against  a 
county, — contrary  to  the  provisions  of  the  Penal  Code,  section  136 
and  the  Political  Code,  section  1023, — ^which  fails  to  aUege  that  de- 
fendant knew  that  the  person,  whose  accessory  he  was  charged  with 
being,  was  a  county  officer  was  defective. — State  v.  Danzer,  269. 

Purchasing  Claims  Against  Count — Accessories — Evidence — Insufficieey. 

6.  Where  the  only  evidence,  in  a  prosecution  against  defendant  foi 
haviog  been  accessory  to  a  county  officer  in  purchasing  evidences  of 
indebtedness  against  a  county,  that  such  county  officer  had  actually 


Criminal  Law.  623 


pnrehased  a  jtnor's  certificate,  was  the  testhnony  of  the  clerk  of  the 
diBtriet  coiirt  to  the  effect  that  defendant  had  told  him  after  his 
arrest  that  he  had  handed  iftoney  to  the  offtcer  with  which  to  purchase 
warrants,  bnt  who  also  stated  that  the  person  to  whom  the  certificate 
was  supposed  to  be  due  from  the  county  had  never  served  on  the  jury 
and  could  not  therefore  have  assigned  the  certificate  to  anyone,  it  was 
insufilcient  to  prove  that  the  evidences  of  indebtedness  had  been  bought 
by  the  county  officer,  and  therefore  insufficient  to  sustain  defendant's 
conviction. — State  v.  Danzer,  269. 
AasAvlt — ^Verdict — Sentence. 

7.  In  the  absence  of  a  finding  in  the  verdict  that  defendant,  charged 
with  assault  with  caustic  chemicals  and  corrosive  acids,  under  section 
403  of  the  Penal  Code,  committed  the  crime  willfully  or  maliciously  or 
with  the  intent  to  injure  the  flesh  or  disfigure  the  body  of  the  person 
assaulted,  it  did  not  support  a  judgment  of  convictiqn  for  a  felony,  but 
found  him  guilty  of  assault  in  the  third  degree  only,  as  defined  in  sec- 
tion 402  of  the  same  Code,  which  is  a  misdemeanor  and  punishable  by 
a  fine  or  imprisonment  in  the  county  jail,  or  both. — State  v.  District 
Court  et  al.,  321. 

Appeal — Habeas  Corpus. 

8.  The  fact  that  one,  incarcerated  in  the  state  prison  pursuant  to  a 
sentence  for  the  commission  of  a  crime,  has  a  plain  remedy  at  law  by 
way  of  appeal  does  not  preclude  him  from  having  the  legality  of  his 
imprisonment  inquired  into  on  habeas  corpus. — State  v.  iSstrict  Court 
et  al.,  321. 

Burglary  in  Its  Degrees — Information. 

9.  In  an  information  charging  burglary,  the  time  during  the  twenty- 
four  hours  of  the  day  at  which  the  entry  into  any  of  &ie  structures 
enumerated  in  section  820  of  the  Penal  Code  was  made,  need  not  be 
alleged,  inasmuch  as  the  degree  of  the  offense — ^whether  committed  in 
the  day  or  night-time — ^is  to  be  determined  by  the  jury  under  proper 
instructions.     (Penal  Code,  sec.  2145.) — State  v.  Copenhaver,  342. 

Burglary — ^Information — Jury  can  Convict  Only  of  Crime  as  Charged. 

10.  Where  the  defendant  was  specifically  charged  with  burglary  in  the 
night-time,  constituting  the  first  degree  of  the  offense  of  burglary,  the 
jury  could  not  convict  him  of  the  crime  in  its  second  degree,  as  having 
been  committed  in  the  day-time,  since  the  former  does  not  include  the 
latter,  and  inasmuch  as  the  defendant  need  not  only  meet  the  accusation 
as  made,  and  not  another  and  a  different  one,  and  the  prosecution  is 
held  to  proof  of  the  charge  as  set  out  in  the  information.— State  v. 
Copenhaver,  342. 

Appeal — Absence  of  Evidence  from  Record — Instructions. 

11.  Where  the  record  on  appeal  in  a  criminal  cause  does  not  contain 
a  bill  of  exceptions  or  statement  of  the  case  embodying  any  of  the 
evidence,  instructions  complained  of  as  erroneous  must  have  been  so 
under  any  conceivable  state  of  facts,  which  the  evidence  introduced  at 
the  trial  tended  to  establish,  in  order  to  overcome  the  presumption  in 
favor  of  the  district  court's  action  in  submitting  them  and  to  warrant 
a  reversal. — State  v.  Sloan,  367. 

Error — Presumptions. 

12.  While  prejudice  will  be  presumed  where  error  is  affirmatively 
shown,  the  supreme  court  in  a  criminal  appeal  will  not  presume  error. 
State  v.  Sloan,  367. 

Grand  Larceny — Defective  Definition  of  Crime — Erroneous  Instructions. 

13.  An  instruction  given  in  a  prosecution  for  grand  larceny,  which 
simply  defined  the  crime  in  the  words  of  the  statute,  and  which  was 
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not  aided  by  appropriate  language  in  other  paragraphs  of  tho  eharge 
supplementing  the  definition  so  as  to  include  the  necessary  element 
of  felonious  or  criminal  intent,  was'  erroneous.  {State  v.  Allen,  34 
Mont.  403,  87  Pac.  177.)-— State  v.  Sloan,  367;  State  v.  McLeod,  372; 
State  y.  Anderson  et  al.,  374. 
Same. 

14.  Nor  was  the  vice  in  the  foregoing  instruction  cured  by  the  nse 
of  the  words  ** steal"  and  *Marceny,''  used  synonymously,  siuv^e  they 
could  not  have  been  understood  by  the  jury  as  having  any  broader 
import  than  that  given  to  the  term  "larceny"  in  the  definition. — State 
V.  Sloan,  367;  State  v.  McLeod,  372;  State  v.  Anderson  et  al.,  374. 

Instructions — Credibility  of  Witnesses. 

15.  It  is  error  to  instruct  the  jury  in  a  criminal  case,  on  the  ques- 
tion of  the  credibility  of  witnesses,  that  important  and  striking  con- 
tradictions should  be  attributed  to  willful  perjury  rather  than  to  the 
fault  of  inattention  or  defect  of  memory.  {State  v.  Allen,  34  Mont. 
403,  87  Pac.  177.)— State  v.  Sloan,  367. 

Instructions — Credibility  of  Witnesses. 

16.  The  statement,  in  an  instruction  given  in  a  criminal  cause,  that 
coincidence  in  all  points  of  the  stories  of  diflPerent  witnesses  always 
engenders  a  suspicion  of  practice  and  concert,  and  therefore  gives  rise 
to  the  imputation  of  perjury,  was  error.  {State  v.  Aliens  34  Mont. 
403,  87  Pac.  177.)~State  v.  Sloan,  367;  State  v.  McLeod,  372. 

Grand  Larceny — Instructions — Accomplices — ^Invasion  of  Prorince  of  Jnry. 

17.  For  the  district  court  to  give  expression,  in  its  charge  to  the  jury, 
•    to  its  assumption  that  a  witness  in  a  prosecution  for  grand  larceny 

was  the  accomplice  of  the  defendant,  was  an  invasion  of  the  pro\dnce 
of  the  jury,  since  it  impliedly  told  them  that  defendant  was  g^iilty  of 
the  crime  charged  as  principal.     {State  v.  Allen,  34  Mont.  403,  87  Pac 
177.)— State  v.  Sloan,  367. 
Instructions — Value  of  Circumstantial  Evidence. 

18.  In  a  criminal  cause  the  district  court,  in  charging  the  jury  upon 
the  value  of  circumstantial  evidence,  should  refrain  from  saying  that 
conriction  should  follow  if  such  evidence  convinces  their  **  guarded 
judgment,"  since  it  may  mislead  the  jury,  even  though  in  other  in- 
structions the  rule  be  properly  stated.  {State  v.  Allen,  34  Mont.  403, 
87  Pac.  177.)— State  v.  Sloan,  367. 

Instructions — Evidence — ^Weight  to  be  Given  to  Aflirmative  and  Negative 
Testimony. 

19.  An  instruction,  given  in  a  criminal  prosecution,  that,  other  things 
being  equal,  **  affirmative  testimony  is  in  general  entitled  to  more 
weight  than  negative  testimony,  *'  was  vague  and  indefinite,  in  that 
it  failed  to  point  out  what  character  of  testimony  was  to  be  weighed 
under  the  rule  stated  and  what  attendant  facts  and  circumstances  should 
be  considered.  As  a  general  rule,  such  an  instruction  should  not  be 
given  without  careful  qualifications  with  reference  to  the  attendant 
circumstances;  and  the  safer  practice  is  to  submit  the  evidence,  under 
general  instructions,  and  allow  the  jury  to  weigh  and  test  it  according 
to  the  ordinary  rules. — State  v.  McLeod,  372. 

Assault — Information — Sufficiency. 

20.  Under  Penal  Code,  section  401,  subsections  3  and  5,  an  information 
charging  defendant  with  having  "willfully,  unlawfully  and  feloniously 
assaulted  a  person  with  a  piece  of  iron  pipe  with  intent  to  inflict 
grievous  bodily  harm,  was  suihcient  to  charge  the  defendant  with  an 
aspaiilt  with  the  intent  to  commit  a  felony  and  gave  the  district  court 
jurisdiction  to  try  the  cause. — State  v.  Farnham,  3i5, 
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Aflsault — ^Instnictioiis — ^Harmless  Error. 

21.  Where  one  charged  with  assault  in  the  second  degree  was  con- 
victed of  that  crime  in  the  third  degree,  he  was  not  prejudiced  by  an 
instruction  which  comprised  all  of  the  subdivisions  of  section  401  of 
the  Penal  Code,  setting  forth  the  various  circumstances  under  which 
the  crime  in  the  higher  degree  maj  be  committed. — ^State  ▼.  Famham, 
375. 

Assault  in  Its  Degrees — Instructions — Harmless  Error. 

22.  In  a  prosecution  for  assault  in  the  second  degree,  an  instruction 
which  directed  the  jury,  inter  alia,  that  while  eight  of  their  number 
could  return  a  verdict  of  guilty  of  assault  in  the  third  degree,  it  re- 
quired a  unanimous  verdict  to  find  him  guilty  of  the  crime  in  its  higher 
degree  or  a  verdict  of  not  guilty,  but  which  omitted  to  charge  that  if 
the  jury  unanimously  agreed  that  defendant  was  not  guilty  of  assault 
in  the  second  degree,  and  if  thereupon  eight  of  their  number  came  to 
the  conclusion  that  he  was  not  guilty  of  the  crime  in  the  third  degree, 
he  should  be  acquitted,  was  harmless  error  where  the  record  showed 
that  nine  of  the  jurors  agreed  to  the  verdict  finding  defendant  guilty 
of  assault  in  the  third  degree. — State  v.  Farnham,  375. 

WitneFses — ^Defendant — Credibility — Instructions — Presumption     of     Inno- 
cence. 

23.  An  instruction,  submitted  to  the  jury  in  a  criminal  cause,  embody- 
ing the  provisions  of  section  2442  of  the  Penal  Code,  that  a  defend- 
ant cannot  be  compelled  to  be  a  witness  against  himself,  and  that  if 
he  does  testify,  the  fact  that  he  is  the  defendant  and  the  nature  and 
enormity  of  the  crime  with  which  he  stands  charged  could  be  taken 
into  consideration  by  the  jury  in  weighing  his  testimony,  was  not  open 
to  the  objection  that  it  practically  deprived  him  of  the  presumption 
of  innocence  which  attends  him  until  his  guilt  is  established  beyond  a 
reasonable  doubt. — State  v.  Farnham,  375. 

Instructions — ^Refusal — ^When  not  Error. 

24.  Where  the  district  court  in  a  prosecution  for  assault  in  the  second 
degree  had  fully  covered  the  law  of  the  case  in  the  instructions  given, 
error  may  not  be  predicated  upon  its  refusal  to  submit  others  requested 
by  defendant. — State  v.  Farnham,  375. 

Instructions — Refusal — When  not  Error. 

25.  An  instruction  requested  by  the  defendant  in  a  criminal  prosecu- 
tion which  commented  upon  the  evidence,  and  one  not  justified  by  the 
facts  of  the  case,  were  properly  refused. — State  v.  Farnham,  375. 

Trial — Reopening  Case — Indorsing  Witness '  Name  on  Information — Districtf 
Courts — Discretion — Stipulation  of  Counsel — ^Violation. 

26.  After  the  testimony  had  been  closed  and  the  court  had  instructed 
the  jury  in  a  trial  for  grand  larceny,  defendant's  counsel  in  his  argu- 
ment to  the  jury  commented  on  the  fact  that  a  certain  witness  had 
not  been  called  by  the  state.  Upon  the  close  of  his  argument,  counsel 
for  the  state  asked  leave  to  reopen  the  case,  indorse  the  name  of  the 
witness  on  the  information  and  examine  him;  this  for  the  reason  that 
defendant's  counsel  had  violated  a  stipulation,  entered  into  by  counsel 
for  both  sides,  that  no  advantage  should  be  taken  of  the  absence  of 
the  witness.  Affidavits  filed  by  the  parties  and  the  court  practically 
agreed  that  such  a  stipulation  had  been  made.  All  these  proceedings 
took  place  in  the  presence  of  the  jury.  Leave  was  granted  and  the 
witness  sworn  and  testified.  Defendant's  counsel  refused  to  cross- 
examine  or  offer  further  evidence,  and  declined  to  make  further  argu- 
ment. The  court  thereupon  instructed  the  jury  to  disregard  what  had 
taken  place  in  relation  to  the  calling  of  this  witness  and  to  Wfii^h  his 

Mont.,  Vol.  35—40 


626  Criminal  Law, 


testimony  as  tbey  would  that  of  any  other.  Held,  that  the  court  did 
not  err  in  allowing  tho  witness '  name  to  be  indorsed  on  the  information, 
nor  abuse  its  discretion  in  reopening  the  case. — State  v.  Hedican,  381. 

Appeal — Record — Bill  of  Exceptions. 

27.  Alleged  error  on  the  part  of  the  district  court  in  refusing  to  hear 
evidence^  offered  by  defendant  in  a  criminal  prosecution  upon  his  chal- 
lenge to  the  jury  panel,  will  not  be  reviewed  on  appeal  imless  presented 
by  bill  of  exceptions.— State  v.  Gordon,  458. 

Information — Prior  Convictions — Objections — Bill  of  Exceptions. 

28.  An  objection  to  the  form  in  which  a  prior  conviction  is  pleaded  in 
an  information  can  only  be  raised  by  demurrer,  which  in  turn,  in  order 
to  be  reviewable  on  appeal,  must  be  presented  by  a  bill  of  exceptions. — 
State  V.  Gordon,  458. 

Information — Prior  Convictions — Objections — Waiver. 

29.  The  defendant  in  a  criminal  proceeding  will  be  deemed  to  have 
waived  any  objection  to  the  manner  in  which  prior  convictions  had 
been  pleaded  in  the  information,  where  it  does  not  appear  from  the 
record  by  bill  of  exceptions  that  any  demurrer  to  the  information  had 
been  interposed. — State  v.  Gordon,  458. 

Arraignment — ^Amended  Information — Record — Sufficiency. 

30.  Where  the  record  in  a  criminal  appeal  showed  that  it  was  only 
after  the  filing  of  an  amended  information  that  a  warrant  was  issued, 
and  that  thereafter,  when  called  upon  to  plead,  the  defendant  interposed 
a  demurrer  to  this  amended  information,  and,  upon  overruling  thereof, 
pleaded  not  guUty,  it  was  sufficient  to  disclose  that  defendant  had  been 
arraigned  on  the  amended  information  and  not  on  the  original  one, 
which  latter  had  become  functus  officio  by  reason  of  the  filing  of  the 
amended  paper. — State  v.  Gordon,  458. 

Arraignment — Reading  of  Information — ^Waiver. 

31.  Where  defendant,  charged  with  the  commission  of  a  crime,  accepts 
a  copy  of  the  information,  taices  time  to  plead,  and  after^vard  euters 
a  plea  to  the  merits  and  goes  to  trial,  he  waives  the  reading  of  the  in- 
formation.— State  v.  Gordon,  458. 

Information — Prior  Convictions — Plea  of  Not  Guilty — Effect. 

32.  Under  Penal  Code,  section  1943,  the  plea  of  not  guilty  of  the  of- 
fense charged  in  an  information  puts  in  issue  allegations  of  prior  con- 
victions as  well  as  the  other  allegations  therein  contained,  and,  there- 
fore, defendant's  contention  that,  never  having  pleaded  to  the  charge 
of  prior  convictions,  no  issue  was  raised  as  to  that  allegation  has  no 
merit. — State  v.  Gordon,  458. 

Prior  Convictions — Faulty  Instruction — ^When  not  Prejudicial. 

33.  Where  the  defendant,  charged  with  robbery  and  prior  convictions, 
was  found  guilty  of  robbery,  he  suffered  no  prejudice  by  the  statement 
of  the  court'  in  an  instruction  that,  if  the  jury  found  the  defendant 
not  guilty  of  that  crime,  it  would  not  be  necessary  for  them  to  find  upon 
the  question  of  prior  convictions,  instead  of  charging  positively,  as  it 
should  have  done,  that  in  that  event  the  question  of  prior  convictions 
should  not  be  considered. — State  v.  Gordon,  458. 

Prior  Convictions — Informal  Verdict — Harmless  Error. 

34.  For  a  mere  informality  in  the  wording  of  a  verdict  finding  the 
defendant  guilty  of  robbery  and  also  '* guilty  of  prior  convictions,"  in- 
stead of  following  the  language  of  section  2146  of  the  Penal  Code, 
and  saying  '  *  we  find  the  charge  of  previous  conviction  true, ' '  the  judg- 
ment of  conviction  will  not  be  reversed,  since  this  provision  is  directory 
only  and  the  verdict  in  question  substantially  conformed  to  it,  and  fur- 
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ther  in  view  of  sections  2320  and  2600  of  the  same  Code,  which  provide 
that  mere  technical  errors  not  affecting  the  substantial  rights  of  the 
defendant  shall  not  be  deemed  grounds  for  a  reversal. — State  v.  Gor- 
don, 458. 

Information — Instructions — Bequest — ^Appeal. 

35.  Under  section  2070  of  the  Penal  Code,  as  amended  by  Laws 
of  1901,  page  173,  appellant,  convicted  of  crime,  will  not  be  heard  to 
complain  of  instructions  in  which  the  court  made  reference  to  the  in- 
formation in  stating  the  facts,  instead  of  making  an  independent 
statement  of  the  case.  If  the  instructions  given  did  not  appear  sat- 
isfactory to  defendant,  he  should  have  requested  others  more  fully  cov- 
ering the  matter  deemed  faulty. — State  v.  Gordon,  458. 

Instructions — Assumption  of  Fact. 

36.  An  instruction  in  a  criminal  case,  in  the  language  of  the  Penal 
Code,  section  21,  that  the  intent  is  manifested  by  circumstances  con- 
nected with  the  offense,  etc.,  was  not  objectionable,  the  expression 
**the  offense ''  having  reference  to  the  crime  charged  in  the  informa- 
tion, and,  therefore,  not  being  subject  to  the  criticism  that  it  as- 
sumes that  in  fact  a  crime  had  been  committed. — State  v.  Gordon, 
458. 

Instructions — Assumption  of  Fact — When  not  Reversible  Error. 

37.  Where  the  record  on  appeal  in  a  criminal  case  contained  none 
of  the  evidence  introduced  at  the  trial,  but  only  those  proceedings 
which  fall  under  the  technical  designation  '^ record  of  the  case''  or 
"judgment-roll,"  as  defined  by  Penal  Code,  section  2229,  as  modified 
by  Act  of  1903,  page  47,  an  instruction  which,  by  the  use  of  the  terms 
"at  the  time  of  the  commission  of  the  crime,"  "when  the  crime  was 
committed,"  and  "at  the  time  and  place  of  the  commission  of  the 
crime,"  virtually  assumed  that  a  crime  had  in  fact  been  committed 
and  might  have  constituted  reversible  error  if  the  evidence  were  up 
for  review,  was  not  such  in  the  absence  of  the  evidence  from  the  rec- 
ord, since  the  defendant  in  open  court  may  voluntarily  have  ad- 
mitted the  fact  thus  assumed  by  the  court. — State  v.  Gordon,  458. 

Admissions. 

38.  Obiter:  One  charged  with  crime  may,  upon  his  trial,  admit  that 
the  offense  was  in  fact  committed  at  the  time  and  place  mentioned 
in  the  information,  and  thereafter  he  is  bound  by  such  admission. — 
State  V.  Gordon,  458. 

Violation  of  Local  Option  Law — Complaint — Sufficiency. 

39.  A  complaint  charging  one  under  the  local  option  law  (Chapter 
X,  Title  VII,  Part  III,  of  the  Political  Code)  with  having  willfully 
and  unlawfully  sold  spirituous  and  intoxicatiug  liquor  to  a  person 
named,  contrary  to  the  provisions  of  the  above  law,  *  *  said  law  having 
become  operative  in  said  county  on  January  7,  1904,  by  reason  of  an 
election  previously  held  therein  as  provided  in  said  Chapter,"  etc.,  ' 
was  sufficient  to  meet  all  the  requirements  of  sections  1841  and  2680 
of  the  Penal  Code,  and  a  demurrer  interposed  on  the  ground  that  the 
complaint  did  not  allege  that  all  the  steps  necessary  to  make  the  stat- 
ute operative  were  taken,  was  properly  overruled. — State  v.  O'Brien, 
482. 

Local  Option — Justices  of  the  Peace — Jurisdiction — Townships. 

40.  Under  section  68  of  the  Code  of  Civil  Procedure,  a  justice  of 
the  peace  elected  in  one  township  had  jurisdiction  of  an  offense 
against  the  local  option  law  committed  in  another  township,  in  the 
same  county. — State  v.  O'Brien,  482. 
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Jurisdiction — Constitution. 

41.  Held,  that  the  word  "district/'  in  section  16,  Ariiicle  m  of  tb« 
Constitution,  which  declares  that  in  criminal  prosecutions  the  accused 
shall  be  tried  by  a  jury  from  the  "county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed,"  is  not  synonymous  with 
the  term  * '  township, ' '  but  means  the  precise  portion  of  the  territory 
or  political  division  of  the  state  over  which  a  court  may  exercise 
power  in  criminal  matters. — State  v.  O'Brien,  482. 

Trial — Special  Counsel  for  Prosecution — ^Power  of  District  Courts. 

42.  Where  nothing  appeared  to  show  misconduct  on  the  part  of 
special  counsel  appointed  by  the  district  judge,  on  his  own  motion, 
to  assist  the  county  attorney  in  the  prosecution  of  one  charged  with 
violating  the  local  option  law,  and  in  the  absence  of  an  objection  by 
the  prosecuting  officer,  there  was  no  error  in  the  order  of  appoint- 
ment.—State  V.  O'Brien,  482. 

Special  Counsel — Power  of  County  Commissioners. 

43.  Quaere:  Has  a  board  of  county  commissioners  power  to  employ 
special  counsel  in  criminal  cases  at  the  expense  of  the  oountyf — 
State  V.  O'Brien,  482. 

Special  Counsel — District  Courts — Discretion. 

44.  Obiter:  When  the  interests  of  the  state  demand  that  the  county 
attorney  have  assistance  in  the  prosecution  of  crime,  it  is  within  the 
discretion  of  the  court  not  only  to  appoint  special  counsel,  but  to  per- 
mit counsel  employed  by  private  parties,  or  even  volunteers,  to  appear 
for  that  purpose. — State  v.  O'Brien,  482. 

Local  Option  Law — Evidence  of  Other  Violations  than  One  Charged. 

45.  While,  under  the  general  rule,  it  is  not  competent  to  introduce 
evidence  of  other  crimes  than  the  one  charged  against  defendant,  yet, 
where,  in  a  case  involving  a  violation  of  the  local  option  law,  sales 
of  intoxicating  liquor  were  shown  to  have  been  made  to  the  com- 
panion of  the  prosecuting  witness,  as  well  as  to  the  latter,  both  of 
which  sales  constituted  virtually  the  same  transaction,  the  one  im- 
mediately following  the  other,  there  was  no  error  in  admitting  evi- 
dence tending  to  show  who  made  the  first  purchase,  especially  when 
the  court,  on  the  submission  of  the  case  to  the  jury,  gave  an  instme- 
tion  that  defendant  was  not  on  trial  for  selling  liquor  to  the  public, 
but  only  for  the  sale  to  the  prosecuting  witness  and  none  other,  and 
where  evidence  of  other  sales  had  been  permitted  by  defendant  to 
be  introduced,  without  objection. — State  v.  O'Brien,  482. 

Same — Proof  of  Adoption — Documentary  Evidence — Certified  Copies. 

46.  Under  section  3206,  Code  of  Civil  Procedure,  certified  copies  of 
the  records  of  the  county  commissioners  showing  the  result  of  an 
election  on  the  question  of  local  option,  together  with  a  certified 
copy  of  the  affidavit  of  the  publisher  of  the  newspaper  giving  no- 
tice of  the  election,  made  by  the  county  clerk,  the  legal  custodian  of 
the  originals,  were  properly  admitted  in  evidence. — State  v.  O'Brien, 
482. 

Local  Option — Regularity  of  Election — Proof — Judicial  Notice. 

47.  Although  courts  may  not  take  judicial  notice  of  the  fact  that  a 
special  election  has  been  held  in  a  county  on  the  question  whether 
or  not  local  option  shall  obtain,  it  is  not  incumbent  upon  the  state 
to  go  further  than  to  show  that  an  election  had  been  held  and  no- 
tice thereof  given,  and  it  need  not  show  that  such  election  was  in  all 
respects  regular.— -State  v.  O'Brien,  482. 
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Local  Option — ^Begularity  of  Election — Evidence. 

48.  A  defendant,  charged  with  violating  the  local  option  law,  can- 
not introduce  evidence  impeacLicg  the  regularity  of  the  election  in 
pursuance  of  which  the  law  became  operative,  since  to  permit  such  a 
course  would  bring  about  a  collateral  attack  upon  the  proceedings  of 
another  tribunal — the  board  of  county  commissioners — clothed  by  law 
with  the  duty  to  hold  the  election  and  declare  the  result,  and,  fur- 
ther, in  view  of  section  3188  of  the  Political  Code,  specifically  pro- 
viding for  a  contest  of  such  an  election. — State  v.  O'Brien,  482. 

Local  Option — ^Adoption — Evidence — Instructions. 

49.  On  a  trial  for  the  violation  of  a  local  option  law,  it  was  the 
duty  of  the  court  to  ascertain  whether  the  law  had  become  operative; 
the  eviden-ce  on  the  question  was  properly  addressed  to  it,  and  not  to 
the  jury;  and,  having  found  that  the  election  had  been  held  and 
carried  and  notice  of  the  result  given,  it  correctly  told  the  jury  in 
an  instruction  that  the  law  was  operative  in  the  county. — State  v. 
O'Brien,  482. 

Local  Option — Election — ^Publication  of  Result — Evidence. 

50.  The  question  of  the  legal  publication  of  the  result  of  a  special 
election  on  local  option,  while  open  to  inquiry  on  a  trial  for  a  vio- 
lation of  the  law  after  put  in  force,  must  be  determined  by  the  court 
and  not  by  the  jury. — State  v.  O  'Brien,  482. 

Local  Option — Sales — Question  for  Jury. 

51.  Defendant's  motion  for  direction  of  a  verdict  in  his  favor  at 
the  close  of  the  state's  case  was  properly  denied,  where  the  evidence 
showed,  prima  facie,  a  sale  of  intoxicating  liquor  in  violation  of  the 
local  option  law.  The  question  of  defendant's  guilt  or  innocence 
was  one  for  the  jury. — State  v.  O'Brien,  482. 

Local  Option — ^Witnesses — ^Informers — Competency. 

52.  The  mere  fact  that  the  county  attorney  furnished  the  money  to 
a  spotter,  a  detective  or  hired  informer,  with  which  to  purchase  in- 
toxicating liquor,  contrary  to  the  provisions  of  the  local  option  law, 
does  not  render  the  evidence  thus  furnished  incompetent,  nor  is  it 
a  defense  to  a  prosecution  of  this  kind. — State  v.  O'Brien,  482. 

Complaint — Evidence — Variance. 

53.  The  term  ' '  directly, ' '  as  used  in  the  Act  prohibiting  the  sale  of 
intoxicating  liquor,  directly  or  indirectly,  means  an  exchange  for 
money,  as  distinguished  from  a  sale  by  a  device  resorted  to  for  the 
purpose  of  evading  the  law;  therefore,  there  was  no  variance  be- 
tween a  complaint  charging  that  the  sale  of  liquor  was  made  'Mi- 
rectly,"  and  proof  showing  it  had  been  made  by  a  barkeeper  in- 
stead of  the  defendant  himself. — State  v.  O'Brien,  482. 

Local  Option — Regularity  of  Election — Evidence. 

54.  Since  the  regularity  of  a  special  election  held  for  local  option 
purposes  could  not  be  inquired  into  in  a  prosecution  for  the  violation 
of  the  law  after  it  had  been  declared  to  be  in  force,  an  oflfer  to 
prove  that  notice  of  the  election  had  not  been  published  for  the  time 
required  by  the  statute,  was  properly  refused. — State  v.  O'Brien, 
482. 

Local    Option    Law — Adoption — Election — ^Publication    of    Result — ^Evi- 
dence— Offer  of  Proof. 

55.  Even  assuming  that  publication  of  notice  of  an  election  on  the 
question  of  local  option  had  been  ordered  by  the  county  comnuBsion- 
ers  in  more  than  one  paper,  and  the  result  had  been  published  in  only 
one  of  them,  this  was  sufficient  to  give  notice  to  the  public,  the  pre- 
sumption being,  in  the  absence  of  a  specific  showing  to  the  contrary, 


630  Criminal  Law. 

that  the  notice  of  election  was  ordered  published  in  the  paper  in 
which  the  result  appeared;  hence,  proof  offered  to  show  that  the 
result  had  not  been  published  in  all  the  papers  which  contained  the 
notice  of  election,  was  properly  excluded,  the  offer  not  having  been 
confined  to  proof  of  the  fact  that  publication  of  the  result  had  not 
been  made  in  any  of  them. — State  v.  O'Brien,  482. 

Homicide — Confessions — Admissibility  in  Evidence — Question  for  Court. 

56.  Under  section  3441  of  the  Code  of. Civil  Procedure,  providing 
that  all  questions  of  law,  including  the  admissibility  of  testimony 
and  the  facts  preliminary  to  such  admission,  are  to  be  decided  by  the 
court,  which  section  is  applicable  to  criminal  as  well  aa  civil  cases, 
the  determination  of  the  admissibility  of  confessions  alleged  to  have 
been  made  by  one  charged  with  murder,  was  for  the  court,  and  in 
submitting  the  question  to  the  jury,  when  it  appeared  that  there  was 
some  conflict  in  the  evidence,  the  court  erred. — State  y.  Sherman, 
512. 

Homicide— Confessions — Admissibility  in  Evidence — Beview — Record. 

57.  The  action  of  the  district  court  in  passing  upon  the  admissi- 
bility of  confessions,  alleged  to  have  been  made  by  one  accused  of 
crime,  being  subject  to  review,  the  testimony  taken  on  the  question 
must  hav«  been  taken  at  the  trial  of  the  cause — that  is,  in  the  pres- 
ence of  the  jury;  therefore,  where  the  court  excused  the  jury  while 
hearing  testimony  as  to  the  circumstances  under  which  the  confes- 
sions were  made,  such  testimony,  although  incorporated  in  the  tran- 
script, will  not  be  considered  on 'appeal.--State  v.  Sherman,  512. 

Homicide — Evidence — Confessions — Jury. 

58.  The  jury,  in  criminal  causes,  are  not  bound  to  believe  facts  nar* 
rated  in  a  confession  after  the  court's  decision  that  it  is  admissible, 
but  may,  in  determining  the  weight  to  be  given  it,  consider  all  the 
circumstances  surrounding  the  making  of  it,  and  for  this  reason 
should  not  be  excused  by  the  court  during  the  hearing  of  testimony 
touching  the  admissibility  of  the  confession  iii  evidence. — State  v. 
Sherman,  512. 

Homicide — Evidence — Confessions — ^Inducements. 

59.  To  render  confessions  inadmissible  it  is  not  necessary  that  they 
must  have  been  procured  by  inducements  held  out  to  defendant  by 
one  in  authority;  it  suffices  if  made  in  response  to  inducements  made 
by  a  third  person  in  presence  of  an  officer.  Hence,  in  excluding 
from  the  jury  statements  made  to  defendant  by  his  father,  in  the 
presence  of  officers,  and  claimed  to  have  constituted  an  inducement 
to  defendant  to  make  certain  confessions,  prejudicial  error  was  com- 
mitted.— State  V.  Sherman,  512. 

Homicide — ^Insanity — Opinion  Evidence — Competency — ^Witnesses. 

60.  Evidence  of  nonexpert  witnesses  op  the  question  of  the  sanity 
of  the  defendant  in  a  prosecution  for  homicide,  to  be  admissible, 
must,  under  section  3146  of  the  Code  of  Civil  Procedure,  be  based 
upon  an  intimate  acquaintance  with  him,  and  the  witnesses  must  state 
the  facts  upon  which  their  opinions  are  founded. — State  v.  Penna, 
535. 

Same. 

61.  Held,  in  a  capital  case,  that  the  acquaintanceship  acquired  with 
the  defendant  by  newspaper  reporters  during  an  interview  lasting  a 
half  hour,  within  a  few  hours  after  the  killing,  was  not  such  as  to 
bring  them  within  the  rule  laid  down  in  section  3146,  Code  of  Civil 
Procedure,  and  hence  that  their  evidence,  declaring  the  defendant 
sane,  was  inadmissible. — State  v.  Penna,  535. 
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Homicide — Insanity — ^Witnesses — Competency — Discretion — ^Review. 

62.  Obiter:  The  determination  of  the  question  whether  a  nonexpert 
witness  had  an  intimate  acquaintanceship  with  a  person  on  trial  for 
homicide,  so  as  to  qualify  him  to  testify  as  to  his  sanity,  rests  in  the 
discretion  of  the  district  court,  subject  to  review  only  in  case  of  a 
clear  abuse  of  such  discretion. — State  v.  Penna,  535. 

Same — Reason  for  Opinion. 

63.  Error  was  committed  by  the  district  court  in  refusing  to  permit 
a  nonexpert  witness,  who  had  some  acquaintance,  gained  by  a  lim- 
ited intercourse  as  a  customer  in  the  witness'  saloon,  with  the  defend- 
ant, charged  with  homicide,  to  be  cross-examined  concerning  the  rea- 
sons for  his  opinion  that  defendant  was  sane. — State  v.  Penna,  535. 

Homicide — ^Insanity — Hearsay  Evidence. 

64.  It  was  error  to  permit  witnesses,  in  a  prosecution  for  homicide 
in  which  the  defense  interposed  was  insanity,  to  testify,  for  the  pur- 
pose of  rebutting  evidence  introduced  by  defendant  tending  to  show 
that  his  father  was  insane  and  had  on  two  occasions  attempted  sui- 
cide, that  they  knew  the  father  of  defendant,  but  had  never  heard 
of  any  attempted  suicide  on  his  part.  The  testimony  was  hearsay 
and  incompetent. — State  v.  Penna,  535. 

Homicide — Insanity — How  It  cannot  be  Proved. 

65.  Insanity  of  a  person  cannot  be  proved  by  reputation,  nor  can 
his  sanity  be  shown  by  proving  the  fact  that  such  person  has  not  the 
reputation  of  being  insane. — State  v.  Penna,  535. 

Homicide — Evidence — Review — ^Record — Offer  of  Proof. 

66.  Alleged  error  in  the  exclusion  of  a  question  propounded  to  a 
physician  on  the  question  of  the  inaanity  of  the  defendant  in  a  trial 
for  homicide  is  not  subject  to  review  where  counsel  did  not  complete 
the  question,  because  of  an  interruption  by  the  state's  attorney,  nor 
make  an  offer  of  what  counsel  intended  to  prove  by  the  witness. — 
State  V.  Penna,  535. 

Homicide — Instructions — Heat  of  Passion — Harmless  Error. 

67.  Defendant,  charged  with  murder  in  the  first  degree,  to  which 
the  only  defense  interposed  was  insanity,  was  not  prejudiced  by  an 
instruction  defining  heat  of  passion,  since  under  it,  taken  in  connec- 
tion with  that  defining  manslaughter,  also  given,  the  jury  might  have 
concluded  that  they  would  be  justified  in  finding  a  verdict  of  guilty 
of  the  latter  crime,  whereas,  if  not  insane,  he  was  guilty  of  murder. — 
State  V.  Penna,  535. 

Homicide — Credibility  of  Witnesses — Erroneous  Instruction. 

68.  An  instruction  charging  the  jury  on  a  trial  for  murder,  that  if 
they  were  satisfied  that  any  witness  had  knowingly  and  willfully 
testified  falsely  in  any  material  matter,  they  had  the  right  to  reject 
the  whole  of  his  testimony,  "unless  on  any  point  such  testimony  is 
corroborated  by  the  facts  and  circumstances  of  the  case  or  other  cred- 
ible evidence,'*  is  an  unauthorized  restriction  upon  the  discretionary 
power  of  the  jury  to  reject  testimony,  and  should  not  be  given  in 
any  case,  in  view  of  section  3390  of  the  Code  of  Civil  Procedure, 
which  provides  that  the  jury  shall  be  instructed  on  all  proper  occa- 
sions, "that  a  witness  false  in  one  part  of  his  testimony  is  to  be 
distrusted  in  others." — State  v.  Penna,  535. 

Homicide — Credibility  of  Witnesses — Erroneous  Instruction — ^When  Harm- 
less Error. 

69.  Where  the  jury  had  been  repeatedly  charged  that  they  were  the 
exclusive  judges  of  the  weight  to  be  given  to  the  evidence  adduced 
before  them  in  a  capital  case,  the  instruction,  mentioned  in  the  fore- 
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going  paragraph,  restricting  in  an  unauthorized  manner  the  discre- 
tionary power  of  the  jury  to  reject  testimony,  could  not  have  affected 
the  rights  of  the  defendant  prejudicially. — State  v.  Penna,  535. 
Homicide — Good  Character  of  Defendant — Misleading  Instruction. 

70.  The  submission  of  an  instruction  to  the  effect  that  the  jury 
could  consider  the  good  character  of  the  defendant,  on  trial  for  mur- 
der, as  a  fact  or  circumstance  tending  to  establish  his  innocence,  was 
misleading  and  prejudicial,  where  no  evidence  had  been  introduced 
on  the  subject;  the  jury  may  have  understood  from  this  instruction 
that  in  the  absence  of  such  evidence  they  should  find  against  defend- 
ant on  this  point. — State  v.  Penna,  535. 

Grand  Larceny— Statutes — Constitutionality— Subject  and  Title  of  Act. 

71.  Defendant  was  convicted  of  grand  larceny  under  Laws  of  1903, 
page  30,  entitled  "An  Act  to  define  the  word  'estray'  and  to  provide 
a  penalty  for  the  taking  up,  using  or  disposing  of  estrays  upon  the 
'public  domain.'  "  Section  1  defines  an  estray  as  an  animal  "which 
is  away  from  its  accustomed  range.''  Section  2  makes  it  a  misde- 
meanor to  take  from  the  range  any  estray  animal,  and  section  3  pro- 
vides that  one  who,  with  intent  to  steal,  disposes  of  or  attempts  to 
dispose  of  any  estray,  shall  be  guilty  of  grand  larceny.  Held,  that 
the  statute  is  void  as  violative  of  the  provisions  of  section  23,  of 
Article  V  of  the  Constitution,  in  that  it  embraces  a  subject  not  ex- 
pressed in  its  title,  the  terms  "public  domain"  and  "range"  not 
being  synonymous.-— State  v.  Cunningham,  547. 

Assault  in  Second  Degree — ^Information — SuiBciency. 

•  72.  An  information  charging  that  defendant  "did  willfully,  unlaw- 
fully, wrongfully,  intentionally  and  feloniously  assault  one  S.,  by 
throwing  said  S.  from  a  moving  street-car,  with  intent  in  him,  the 
said  defendant,  to  inflict  grievous  bodily  harm  upon  said  S.,"  was 
sufficient  to  charge  assault  in  the  second  degree,  under  subdivision 
3  of  section  401  of  the  Penal  Code. — State  v.  Tracey,  552. 

Same — ^Definition  of  Crime — ^Instructions^Request — Refusal. 

73.  Before  defendant,  on  trial  for  assault  in  the  second  degree,  ean 
complain  of  an  instruction  which  defined  the  crime  of  assault  in  the 
third  degree  in  the  words  of  the  statute,  but  did  not  specifically  de- 
fine the  distinctions  between  this  degree  of  the  offense  and  assault 
in  the  first  and  second  degrees,  he  must  have  made  request  for  a  more 
specific  instruction  and  have  had  it  refused,  since,  generally  speak- 
ing, there  is  no  error  if  the  court  has  submitted  the  statutory  defi- 
nitions to  the  jury. — State  v.  Tracey,  552. 

Same — ^Instructions — Technical  Error — Effect. 

74.  Where,  under  the  evidence  submitted  at  a  trial  for  assault  in 
the  second  degree,  the  defendant  might  have  been  convicted  of  as- 
sault in  either  the  second  or  third  degree,  but  was  found  guilty  of  the 
lower  degree,  the  judgment  will  not,  under  Penal  Code,  sections  2320, 
2600,  be  reversed  for  a  purely  technical  error  in  giving  an  instruc- 
tion.— State  V.  Tracey,  552. 

Same — Credibility  of  Witnesses — ^Technical  Error — ^InstructionB. 

75.  Even  though  an  instruction,  given  in  a  prosecution  for  assault 
in  the  second  degree,  which  laid  down  an  unauthorized  restriction 
upon  the  power  of  the  jury  to  reject  the  testimony  of  a  witness  who 
had  willfully  testified  falsely  to  a  material  matter,  was  technically 
erroneous,  the  substantial  rights  of  the  defendant  were  not  affected 
by  it  prejudicially,  where  the  jury  had  been  instructed  that  they 
were  the  exclusive  judges  of  the  weight  to  be  given  to  the  evidence, 
and  defendant  was  convicted  of  assault  in  the  third  degree. — State  v. 
Tracey,  552. 
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Same — ^Instrnetions — ^Befasal — ^When  not  Error. 

76.  Befusal  of  an  instruction,  on  a  trial  for  asflanlt  in  tlie  second 
degree,  to  the  effect  that  in  determining  whether  or  not  defendant's 
eonduct  was  willful  or  wrongful,  the  jury  might  take  into  consider- 
ation whether  the  defendant  did  anything  to  bring  about  the  trouble; 
whether  at  the  time  he  was  engaged  in  his  regular  occupation; 
whether  he  used  more  force  than  necessary,  and  whether  he  did  any- 
thing that  indicated  an  intention  to  wound  the  prosecuting  witness, 
and  that  if  then  they  were  not  satisfied  beyond  a  reasonable  doubt 
that  his  conduct  was  either  willful  or  wrongful,  acquittal  should 
follow,  was  not  error,  where,  in  instructions  given,  the  jury  had  been 
charged  that  if  they  were  not  satisfied  beyond  a  reasonable  doubt 
that  the  defendant  had  willfully  and  wrongfully  assaulted  the  prose- 
cuting witness  with  intent  to  do  him  grievous  bodily  harm,  they 
should  acquit  him. — State  y.  Tracey,  552. 

CEOSS-EXAMINATION. 
See  Evidence,  5. 

DAMAGES. 

1.  Exemplary  damages,  in  addition  to  those  actually  sustained,  for  neg- 

ligent killing  of  person, — see  Corporations,  9,  10. 

2.  For  breach  of  contract, — see  Contracts. 

3.  For  death  of  person  by  wrongful  act, — see  Mines  and  Mining,  15-19. 

4.  For  destruction  of  business, — see  Attachment,  5,  12. 

5.  For  illegal  seizure  under  writ  of  attachment, — see  Attachment,  7-12; 

Conversion. 

6.  For  loss  of  profits, — see  Contracts,  1,  5;  Attachment,  12. 

7.  For  maintenance  of  nuisances, — see  Municipal  Corporations,  2-12. 

8.  For  personal  injuries, — see  Personal  Injuries. 

9.  Measure  of,  for  waste, — see  Waste,  3-5. 

10.  Measure  of,  for  negligent  killing  of  person, — see  Instructions,  62. 

11.  For  injury  to  real  property  by,  surface  waters, — see  Real  Property,  1-3. 

12.  Becovery  of,  for  medical  attendance, — see  Personal  Injuries,   15. 

DEATH. 
By  wrongful  act, — see  Mines  and  Mining,  15-19. 

DECLARATIONS, 

See  Evidence,  3. 

Against  interest, — see  Evidence,  8. 

DEFAULT. 

Order  Vacating — ^Review — ^Record. 

1.  Where  the  moving  papers  on  which  an  application  to  vacate  a  de- 
default  had  been  made  are  not  embraced  in  a  bill  of  exceptions,  the  su- 
preme court  cannot  review  the  ruling  made  thereon,  since,  not  having 
any  authoritative  information  before  it  as  to  what  evidence  the  trial 
court  acted  upon,  it  is  unable  to  say  that  the  discretion  lodged  in  the 
district  court  was  abused. — Rose  v.  Northern  Pacilic  Ky.  Co.,  t'\). 
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DELIVERT. 
See  Contracts,  9,  11« 

DEMUBBEB. 

See  Pleading  and  Practice,  1,  3, 18;  Appeal  and  Error,  4;  Criminal  Law,  29, 

30. 

DISBARMENT. 
See  Attorneys,  7-11. 

DISCBETION— JUDICIAL. 

See  Appeal  and  Error,  5, 17,  20,  63,  65;  Criminal  Law,  26,  42,  44,  62;  Order 

of  Proof,  1. 

DISTBICT  COUBTa 

1.  Correction  of  record,  on  appeal  from  justice's  court, — see  Justices  of 

the  Peace,  4, 

2.  DiBcretion  of, — see  Discretion. 

3.  Dismissal  of  appeal  from  justice's  court,  when  abuse  of  discretion,-^ 

see  Appeal  and  Error,  5. 

4.  Jurisdiction  in  criminal  prosecutions, — see  Constitution,  3. 

5.  Jurisdiction  in  habeas  corpus  proceedings,-^-see  Habeas  Corpus. 

6.  Power  to  appoint  special  counsel  to  assist  county  attorney  in  criminal 

prosecutions, — see  Criminal  Law,  42,  44. 

7.  Beason  for  dismissal  of  appeal  from  justice's  court  immaterial,  when 

correct  result  has  been  reached, — see  Appeal  and  Error,  8. 

DOCUMENTABY  EVIDENCE. 

Exclusion  from  physical  inspection  of  jury, — see  Evidence,  4;  see,  also. 

Evidence,  20,  37. 

DRAINS. 
See  Beal  Property,  1,  2,  3. 

ELECTIONS. 

Local  Option, — see  Criminal  Law,  46-50,  54,  55;  see,  also.  Clerks  of  DiBtriet 

Courts,    1. 

ELECTBIC  POWEB  PLANTa 
See  Eminent  Domain,  1,  2. 

EMINENT  DOMAIN. 

Electric  Power  Plants — Public  Use — Irrigation. 

1.  Held,  that  the  taking  of  land  for  the  purpose  of  flooding  it,  ren- 
dered necessary  by  the  construction  of  a  dam  for  generating  electric 
power,  to  be  sold  to  industrial  enterprises  and  to  the  public  generally, 
the  power  also  to  be  utilized  for  pumping  water  upon  arid  lands,  is 
for  such  a  public  use  as  will  support  the  right  to  acquire  the  land  hf 
condemnation. — Helena  Power  Transmission  Co.  T.  Spratt,  108. 
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Foreign  Corporatioiis — ^Powers — ConstitTition. 

2.  A  foreign  corporation,  authorized  by  the  laws  of  the  state  in  which 
it  is  organized,  and  by  its  charter,  to  build  a  dam  across  the  Missouri 
river  in  Montana,  and  maintain  and  operate  an  electric  power  plant  in 
connection  therewith,  is  neither  by  the  constitution  nor  laws  of  this 
state  clothed  with  the  right  of  eminent  domain. — ^Helena  Power  Trans- 
mission Co.  V.  Spratt,  108. 

Parties  Entitled  to  Compensation — Trustees.    . 

3.  A  railroad  company,  as  plaintiff  in  a  condemnation  proceeding,  de- 
posited in  court,  agreeably  to  a  stipulation  between  it  and  defendants, 
the  amount  fixed  by  the  commissioners  as  damages  for  the  taking  of 
the  land.  The  holder  of  the  legal  title  to  the  land,  under  a  trust  agree- 
ment, thereupon  petitioned  the  court  to  have  the  money  so  deposited 
paid  over  to  him.  One  of  the  beneficiaries  under  the  trust  objected 
to  the  petition,  alleging  that  petitioner  had  mismanaged  the  affairs 
of  the  trust  and  that  an  action  was  then  pending  for  an  accounting 
and  to  have  the  trustee  removed,  and  asking  that  payment  to  him  be 
withheld  until  determination  of  such  action.  The  court  ordered  pay- 
ment to  be  made  to  petitioner  of  an  amount  equaling  the  shares  of  the 
nonobjecting  beneficiaries.  Held,  that  the  trustee,  as  holder  of  the 
legal  title  to  the  land  taken,  was,  under  section  2227  of  the  Code  of 
Civil  Procedure,  prima  fade  entitled  to  the  money  ordered  paid  to  him. 
Porbis,  Admx.,  v.  Cannon  et  aL,  424. 

EQUAL  PEOTECTION  OF  THE  LAWa 
See  Constitution,  1. 

EQUITY. 

Trial — ^Dismissal  of  Suit — Technical  Error — Appeal. 

1.  Where  the  action  of  the  district  court  in  dismissing  an  equity  case 
was  correct,  the  judgment  will  not  be  reversed  because  the  motion  on 
which  it  acted  was  entitled  a  motion  for  nonsuit  instead  of  a  motion  to 
dismiss,  or  one  asking  for  a  decree  in  favor  of  defendant. — Kavanaugh 
V.  Flavin,  133. 

Dismissal  of  Suit— Laches. 

2.  Plaintiff,  as  administrator  and  only  heir  of  the  estate  of  one  of  the 
locators  of  a  mining  claim,  brought  suit  to  have  defendant  declared 
involuntary  trustee  of  an  undivided  interest  in  the  claim  and  to  compel 
conveyance  thereof  to  him.  For  twelve  years  prior  to  suit  he  had 
notice  that  the  interest  of  the  estate  represented  by  him  had  been  for- 
feited under  section  2324,  United  States  Revised  Statutes.  He  did  not 
know  when  application  for  patent  was  made,  nor  when  it  was  no  longer 
necessary  to  do  the  annual  representation  work.  The  estate  had  not 
paid  any  taxes  on  the  property  after  issuance  of  patent,  nine  years  be- 
fore suit,  and  plaintiff  had  not  been  on  the  claim  for  fifteen  years. 
Suit  was  not  begun  until  a  year  after  death  of  the  adverse  claimant, 
and  no  explanation  of  the  unusual  delay  in  asserting  his  rights  was  of- 
fered by  plaintiff.  Held,  that  his  rights  were  barred  by  laches. — 
Kavanaugh  v.  Flavin,  133. 

Laches — Presumptions. 

3.  Where  in  an  equity  suit  the  defense  of  laches  is  relied  upon,  and 
plaintiff  fails  to  offer  any  explanation  of  the  apparent  unreasonable  de- 
Lay  in  the  assertion  of  his  claim,  it  will  be  presumed  that  none  could 
be  offered  and  that  he  made  out  the  best  case  he  could. — Kavanaugh  y. 
Flavin,  133. 
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Constructive  Trusts — ^Witnesses — Competency — TransactionB  with  Deceased 
Persons. 
*  4.  Plaintiff,  in  a  suit  brought  to  obtain  a  decree  declaring  the  executor 
and  heirs  of  the  estate  of  plaintiff's  alleged  co-owner  H.  in  a  mining 
claim  trustees  for  his  benefit  of  an  undivided  interest  therein,  was 
incompetent,  under  section  3162  of  the  Code  of  Civil  Procedure,  as 
amended  (Laws,  1897,  p.  245),  to  testify  as  to  conversations  had  be- 
tween him  and  H.  perta^iing  to  the  patent  to  the  claim,  settlements  of 
accounts  between  them  tend^g  to  show  a  balance  in  favor  of  plaintiff, 
and  declarations  of  decedent  that  the  former  was  one  of  the  grantees 
named  in  the  patent,  when  in  fact  fais  name  was  omitted. — ^Delmoe  ▼. 
Long,  139. 

Evidence — ^Declarations  Against  Interest. 

5.  In  a  suit  to  have  the  executor  and  heirs  of  plaintiff's  aUeged  co- 
owner  in  a  mining  claim  declared  trustees  for  his  benefit,  declarations 
made  by  the  decedent  in  his  lifetime  after  issuance  of  patent,  that 
plaintiff  was  still  the  owner  of  an  interest  in  the  claim,  when  in  fact 
his  name  had  been  fraudulently  omitted  from  the  patent,  and  evidence 
of  the  fact  that  decedent  had  joined  with  plaintiff  a  year  prior  to  his 
death  in  a  lease  of  the  claim  with  an  agreement  to  sell  upon  certain 
conditions,  were  in  effect  declarations  of  the  deceased  in  disparagement 
of  his  title  and  competent  against  his  successors  in  interest,  under  Code 
of  Civil  Procedure,  sections  3125  and  3146,  subdivision  4. — ^Delmoe  v. 
Long,  139. 

Evidence — ^Fraud — ^Patent  to  Mining  Claim — Laches. 

6.  The  evidence  set  forth  in  the  foregoing  paragraph  was  also  com- 
petent as  tending  to  show  concealment  of  the  fraud  practiced  by  de- 
ceased in  securing  patent  in  his  own  name  to  the  exclusion  of  the  plain- 
tiff, and  to  excuse  or  rebut  any  charge  of  laches  against  plaintiff  for 
delay  in  bringing  suit  to  establish  his  interest. — Delmoe  v.  Long,  139. 

Evidence — Admissibility — Harmless  Error. 

7.  Where  plaintiff  in  a  suit  to  enforce  a  constructive  trust  had  been 
permitted,  without  objection,  to  introduce  a  judgment-roll  as  part  of 
his  case  in  chief,  permission  to  reoffer  it  in  rebuttal  over  a  general  ob- 
jection, if  error,  was  harmless,  inasmuch  as,  no  motion  to  strike  it  from 
the  record  having  been  made,  even  if  excluded  on  rebuttal,  it  would 
still  have  remained  in  the  record. — Delmoe  v.  Long,  139. 

Constructive  Trusts — Enforcement — ^Limitations. 

8.  Where  the  gist  of  a  suit  to  enforce  a  constructive  trust  in  an  in- 
terest in  a  mining  claim  was  the  fraud  of  plaintiff's  co-owner  in  ob- 
taining patent  in  his  own  name  and  the  concealment  of  this  fact  there- 
after from  plaintiff,  subdivision  4  of  section  524  of  the  Code  of  Ci\il 
Procedure,  providing  that  an  action  for  relief  on  the  ground  of  fraud 
or  mistake  shall  be  commenced  within  two  years  after  the  discovery 
by  the  aggrieved  party  of  the  facts  constituting  the  fraud  or  mistake, 
was  applicable. — Delmoe  v.  Long,  139. 

Constructive    Trusts — Evidence — Sufficiency — Findings. 

9.  Evidence,  adduced  in  a  suit  to  have  defendants  declared  trustees, 
for  the  benefit  of  plaintiff,  of  an  undivided  interest  in  a  mining  claim, 
examined,  and  held  sufiicient  to  sustain  the  findings  of  the  court  that 
plaintiff  was  the  owner  of  the  interest  in  the  claim  sued  for,  and  that 
defendant 's  predecessor,  plaintiff 's  co-owner  in  the  claim,  had  obtained 
patent  in  his  own  name  with  the  intent  to  defraud  plaintiff  of  such 
intcie^t. — Deliuoe  v.  Long,  130. 


Equity.  637 

Appeal — ^Evidence — ^BeTiew. 

10.  Under  Act  of  1903  (2d  Extra.  Sessioiiy  p.  7)  the  fnpreme  court 
will  not  dipturb  the  findings  of  the  trial  court  in  an  equity  suit  when 
the  evidence  does  not  clearly  preponderate  asrainat  them. — Delmoe  T. 
Long,  139.  ^ 

Constructive  Trusts — ^Minea — ^Laches — Evidence. 

11.  Where,  in  a  suit  to  enforce  a  constructive  trust  in  a  mining  claim, 
it  appeared  that  the  proceedings  had  in  the  land  office  looking  to  the 
procurement  of  patent  had  been  conducted  by  plaintiff's  co-owner, 
who  had  died  prior  to  bringing  of  suit;  that  plaintiff  had  been  assured 
by  him  repeatedly  that  the  patent  ran  to  both  of  them,  whereas,  by 
reason  of  fraudulent  representations  to  the  officers  of  the  land  depart- 
ment, it  had  been  issued  to  deceased  alone;  that  this  knowledge  did 
not  come  to  plaintiff  until  after  his  associate's  death;  that  because  of 
decedent 's  conduct  in  dealing  with  the  property  after  patent  as  if  both 
were  still  co-owners,  plaintiff  did  not  make  any  inquiry;  that  the  value 
of  the  property  had  not  changed  appreciably  since  patent;  and  that 
as  soon  as  plaintiff  ascertained  that  his  trust  had  been  betrayed  by  his 
associate  he  commenced  suit,  he  was  not  guilty  of  laches. — Delmoe 
V.  Long,   139. 

Beview — Supreme  Court — Trial  de  Novo. 

12.  Under  section  21  of  the  Code  of  Civil  Procedure  as  amended  (Laws 
1903,  2d  Extra.  Session,  p.  7),  authorizing  and  requiring  the  supreme 
court  in  equity  cases  to  review  and  determine  all  questions  of  fact 
arising  upon  the  evidence,  as  well  as  those  of  law,  that  court,  it  it 
deems  it  advisable,  will  in  a  case  wherein  the  title  to  a  water  right 
is  sought  to  be  quieted  and  defendant  enjoined  from  further  inter- 
ference therewith,  disregard  the  questions  presented  upon  alleged  errors 
of  the  district  court,  and  dispose  of  the  merits  of  the  appeal  upon 
a  review  of  the  evidence  alone. — Pew  v.  Johnson,  173. 

Mines — ^Adverse  Suits — Jury  Trial. 

13.  An  adverse  suit  to  a  mining  claim  is,  in  effect,  a  suit  in  equity 
in  which  the  parties  are  not,  as  a  matter  of  right,  entitled  to  a  trial 
by  jury,  and,  therefore,  error  may  not  be  predicated  upon  the  action 
of  the  trial  court,  after  it  had  ordered  all  evidence  offered  by  de- 
fendant stricken  out,  in  discharging  the  jury  and  making  findings  of 
fact  and  conclusions  of  law  in  favor  of  plaintiff. — Butte  Consolidated 
Min.  Co.  v.  Barker,  Jr.,  327. 

Mining  Corporations — Stock — Transfer — Innocent  Purchasers. 

14.  Evidence  examined,  and  held  to  show  that  a  vendee  of  certain 
shares  in  a  mining  corporation,  of  which  the  vendor  was  only  the 
equitable  owner,  and  the  transfer  of  which  on  the  books  of  the  com- 
pany was  sought  in  an  action  by  the  vendee,  was  not  an  innocent  pur- 
chaser without  notice,  but  acquired  only  such  equities  as  the  vendor 
had.— Barker  v.  Montana  G.  S.  P.  &  T.  Min.  Co.  et  al.,  351. 

Mining  Corporations — Directors — Personal  Profit — Trustees  Ex  Maleficio. 

15.  Directors  of  a  corporation  who  have  derived  personal  profit  from 
their  dealings  with  corporate  property  will  be  held  trustees  ex  male' 
fido  as  to  such  profits,  for  the  benefit  of  the  company  and  those  stock- 
holders who  have  been  injured  by  such  dealings. — ^Barker  y.  Montana 
G.  S.  P.  &  T.  Min.  Co.  et  al.,  351. 

Mining      Corporations — ^Directors — Using      Corporate      Funds — ^Notes — 
Trusts. 

16.  Where  directors^of  a  mining  corporation  gave  their  personal 
notes  in  purchasing  shares  of  its  stock  and  later  without  authority 
used  company  funds  to  pay  such  notes  in  part,  the  proportion  of  the 
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stock  paid  for  with  the  company's  own  money  was  impressed  by 
the  trust  resulting  from  the  purchase,  in  favor  of  the  company, 
and  the  fact  that  the  buyers  had  previously  executed  their  notes 
therefor  did  not  relieve  it  of  the  trust  character  stamped  upon  it 
by  their  conduct. — Barker  v.  Montana  G.  S.  P.  &  T.  Min.  Co.  et  al., 
351. 

Corporate  Stock — Directors — Title  of  Equitable  Owner. 

17.  A.  and  B.,  the  latter  at  the  time  being  a  director  of  a  mining 
corporation,  purchased  a  large  block  of  its  stock  and  agreed  that  C, 
also  a  director,  should  have  a  one-third  interest  in  it.  Notes  in 
payment  were  issued  to  the  seller,  signed  by  all  three.  The  stock 
was  taken  in  the  name  of  A.  and  B.  One  of  these  notes  was  paid  by 
A.  out  of  his  own  money  and  others  either  directly  or  indirectly 
out  of  the  company's  funds.  C.  thereafter  paid  the  balance  due 
on  them  in  compromise  of  a  suit,  brought  by  the  payees  for  collec- 
tion, with  interest.  Held,  that  C.  was  entitled  to'  the  proportion  of 
the  shares,  represented  by  the  certificate  issued  to  A.  and  B.,  that 
the  amount  paid  by  him  personally,  excluding  interest,  bore  to  the 
full  amount  of  the  notes  given  in  payment  of  the  stock. — Barker 
V.  Montana  G.  S.  P.  &  T.  Min.  Co.  et  al.,  351. 

Corporate  Stock — Transfer — Duty  of  Officers — Laches. 

18.  A  purchaser  of  shares  of  mining  stock  from  the  equitable 
owner,  whose  ownership  was  not  disputed  by  his  associates  in  whose 
name  the  stock  was  held  at  the  time,  was  not  precluded  by  laches 
from  having  the  stock  transferred  on  the  books  of  the  company, 
since  its  officers  are  bound  to  make  the  transfer  at  any  time  when 
properly  directed  to  do  so,  and  no  lapse  of  time  will  protect  them 
from  the  consequences  of  a  refusal. — Barker  v.  Montana  G.  S.  P.  & 
T.  Min.  Co.  et  al.,  351. 

Quieting  Title — Adverse  Claim — Possession — Variance. 

19.  Possession  of  real  property  under  an  equitable  title  is  suffi- 
cient to  support  an  action  to  determine  an  adverse  claim  to  it;  and 
therefore  an  alleged  variance  between  an  allegation  in  the  com- 
plaint setting  up  title  in  fee  simple  and  right  to  the  possession  in 
plaintiff  and  proof  showing  p6ssession  by  virtue  of  an  equitable 
title  only,  was  immaterial. — ^Van  Vranken  v.  Granite  County  et  al., 
427. 

ESTOPPEL. 

See  Mortgages,  3. 

ESTRAYS. 
See   Claim   and   Delivery,    13;    Criminal   Law,   71. 

EVIDENCE. 
See,    also,    Admissions;    Witnesses. 

Conflict — Appeal — Review. 

1.  Where  the  record  on  appeal,  in  an  action  in  claim  and  delivery, 
showed  the  evidence  to  have  been  conflicting  and  fairly  susceptible 
of  a  construction  favorable  to  either  party,  the  verdict  will  not  be 
disturbed  by  the  appellate  court  on  the  alleged  ground  of  the  insuffi- 
ciency of  the  evidence  to  justify  it. — Woods  v.  Latta,  9. 

Waste — Damages — Admissibility. 

2.  In  an  action  for  waste,  where  defendant's  only  objection  to 
the  testimony  of  plaintiff's  witnesses  as  to  the  value  of  the  build- 
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ings  and  fences  removed  from  the  premises  was  that  the  witnesses 
had  not  shown  themselves  qualified  to  testify,  he  could  not  com- 
plain that  he  was  not  permitted  to  offer  evidence  of  the  value  of  the 
land  before  and  after  he  removed  plaintiff's  improvements  and 
substituted  his  own, — Erbes  v.  Smith,  38. 

Waste — Declarations— Admissibility. 

3.  Where,  in  an  action  for  waste,  plaintiff's  husband  appeared  only 
as  a  witness  in  the  case,  and  no  conspiracy  between  him  and  plain- 
tiff to  defraud  the  defendant  out  of  the  property,  alleged  by  de- 
fendant to  have  been  sold  to  him,  had  been  proven,  and  no  founda- 
tion laid  for  impeaching  him,  evidence  touching  a  conversation  had 
by  another  witness  with  him  was  properly  excluded. — Erbes  v. 
Smith,  38. 

Waste — Writings — Exclusion — Be  view. 

4.  Where,  in  an  action  for  waste,  it  appeared  from  defendant's 
testimony  that  the  jury  were  fully  informed  as  to  when,  where  and 
under  what  circumstances  certain  memoranda,  in  relation  to  an 
alleged  sale  of  the  premises  to  defendant,  had  been  made,  together 
with  their  contents,  their  exclusion  from  a  physical  inspection  of 
the  jury  cannot  be  said,  on  appeal,  to  have  been  prejudicial  to  de- 
fendant, especially  where  the  memoranda  were  not  incorporated  in 
the  record. — Erbes  v.  Smith,  38. 

Claim  and  Delivery — Cross-examination — Witnesses — Interest  in  Litiga- 
tion. 

5.  A  witness,  in  an  action  in  claim  and  delivery  brought  to  re- 
cover possession  of  a  mare  and  colt,  testified  that  he  had  purchased 
the  mare  from  a  former  husband  of  defendant  and  thereafter  re- 
sold her  to  plaintiff,  and  that  his  only  interest  in  the  case  was 
that  of  a  witness.  On  cross-examination  he  was  asked  whether, 
if  it  should  turn  out  that  his  vendor  was  not  the  owner  of  the  mare 
at  the  time  of  the  sale,  he  would  not  have  to  ''make  good''  to  the 
actual  owner.  Held,  to  have  been  proper  cross-examination;  the 
interest  of  a  witness  in  the  result  of  the  litigation  being  always  a 
proper  subject  of  inquiry. — ^Frank  v.  Symons,  56. 

Bailroads — Loss  of  Baggage — Limitation  of  Liability. 

6.  In  an  action  by  a  railway  passenger  to  recover  for  the  loss  of 
baggage,  where  it  appeared  that  the  agent  of  the  carrier  had  been 
instructed  by  his  company  to  furnish  plaintiff  a  certain  kind  of 
ticket  without  price,  which,  among  others,  contained  stipulations 
limiting  the  liability  of  the  carrier  for  loss  of  baggage  to  $100,  in 
consideration  of  the  reduced  rate  of  the  ticket,  and  that  the  agent 
could  not  vary  the  terms  of  the  contract  in  any  manner,  and  which 
had  been  signed  by  the  passenger,  she  was  bound  by  the  terms  of 
the  agreement;  and  evidence  that  nothing  had  been  said  to  her 
by  the  agent  about  a  reduced  rate  or  a  limitation  upon  the  value 
of  her  baggage  was  properly  excluded. — Rose  v.  Northern  Pacific 
By.  Co.,  70. 

Equity — Constructive     Trusts  —  Witnesses  —  Competency  —  Transactions 
with  Deceased  Persons. 

7.  Plaintiff,  in  a  suit  brought  to  obtain  a  decree  declaring  the 
executor  and  heirs  of  the  estate  of  plaintiff's  alleged  co-owner  H. 
in  a  mining  claim  trustees  for  his  benefit  of  an  undivided  interest 

•  therein,  was  incompetent,  under  section  3162  of  the  Code  of  Civil 
Procedure,  as  amended  (Laws,  1897,  p.  245),  to  testify  as  to  con- 
versations had  between  him  and  H.  pertaining  to  the  patent  to  the 
claim,   settlements   of   accounts   between   them   tending   to   show   a 
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balance  in  favor  of  plaintiflP,  and  declarations  of  decedent  that  the 
former  was  one  of  the  grantees  named  in  the  patent,  when  in  fact 
his  name  was  omitted. — ^Delmoe  v.  Long,  139. 
Equity — Declarations  Against  Interest. 

8.  In  a  suit  to  have  the  executor  and  heirs  of  plaintiff's  alleged 
co-owner  in  a  mining  claim  declared  trustees  for  his  benefit,  declara- 
tions made  by  the  decedent  in  his  lifetime  after  issuance  of  patent^ 
that  plaintiff  was  still  the  owner  of  an  interest  in  the  claim,  when 
in  fact  his  name  had  been  fraudulently  omitted  from  the  patent, 
and  evidence  of  the  fact  that  decedent  had  joined  with  plaintiff  a 
year  prior  to  his  death  in  a  lease  of  the  claim  with  an  agreement 
to  sell  upon  certain  conditions,  were  in  effect  declarations  of  the 
deceased  in  disparagement  of  his  title  and  competent  against  hia 
successors  in  interest,  under  Code  of  Civil  Procedure,  sections  3125 
and  3146,  subdivision  4. — Dclmoe  v.  Long,  139. 

Equity — Fraud — Patent  to  Mining  Claim — Laches. 

9.  The  evidence  set  forth  in  the  foregoing  paragraph  was  also  com- 
petent as  tending  to  show  concealment  of  the  fraud  practiced  by 
deceased  in  securing  patent  in  his  own  name  to  the  exclusion  of 
the  plaintiff,  and  to  excuse  or  rebut  any  charge  of  laches  against 
plaintiff  for  delay  in  bringing  suit  to  establish  his  interest. — Del- 
moe  V.  Long,  139. 

Equity — ^Judgment-roll — Admissibility — ^Harmless  Error. 

10.  Where  plaintiff  in  a  suit  to  enforce  a  constructive  trust  had 
been  permitted,  without  objection,  to  introduce  a  judgment-roll  as 
part  of  his  case  in  chief,  permission  to  reoffer  it  in  rebuttal  over 
a  general  objection,  if  error,  was  harmless,  inasmuch  as,  no  motion 
to  strike  it  from  the  record  having  been  raada,  even  if  excluded  on 
rebuttal,  it  would  still  have  remained  in  the  record. — Delmoe  v. 
Long,  139. 

Equity — Constructive  Trusts — Findings. 

11.  Evidence  adduced  in  a  suit  to  have  defendants  declared  trustees, 
for  the  benefit  of  plaintiff,  of  an  undivided  interest  in  a  mining 
claim,  examined  and  Jield  sufficient  to  sustain  the  findings  of  the 
court  that  plaintiff  was  the  owner  of  the  interest  in  the  claim  sued 
for,  and  that  defendant's  predecessor,  plaintiff's  co-owner  in  the 
claim,  had  obtained  patent  in  his  own  name  with  the  intent  to  de- 
fraud plaintiff  of  such  interest. — Dclmoe  v.  Long,  139. 

Insufficiency — Lack  Supplied  by  Adverse  Party. 

12.  When  plaintiff's  omission  to  offer  any  proof  in  support  of  a 
material  allegation  in  his  complaint  is  supplied  by  defendant's  testi- 
mony, the  latter  cannot  complain  on  appeal  that  the  evidence  is 
insufficient  to  sustain  the  verdict. — Murray  v.  City  of  Butte,  161. 

Water  Eights — ^Findings — Adverse  User. 

13.  Evidence  in  an  action  to  quiet  title  to  a  water  right  and  have 
defendant  enjoined  from  further  interference  with  it,  which  showed 
that  defendant  and  his  predecessors  had  used  the  water  in  question 
for  forty  years  in  derogation  of  the  alleged  rights  of  plaintiff  and 
his  grantors,  and  that  defendant  had  not  infringed  upon  any  right 
of  plaintiff,  held,  to  warrant  a  finding  in  favor  of  defendant. — ^Pe'ir 
V.  Johnson,  173. 

Testimony  at  Former  Trial — Stenographic  Notes — ^Identification. 

14.  Where  the  stenographer  who  took  the  testimony  of  a  witness, 
since  deceased,  was  dead  at  the  time  the  testimony  was  sought  to  be 
used,  and  no  one  could  be  found  who  could  read  the  stenographer's 
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notes^  or  testify  to  the  correctness  either  of  the  notes  or  the  tran- 
script, or  to  the  fact  that  the  transcript  embodied  the  testimony  of 
the  witness  as  given  at  the  former  trial,  it  was  not  identified  as 
required  by  Code  of  Civil  Procedure,  section  3146,  and  therefore 
inadmissible. — Pew  v.  Johnson,   173. 

Appeal — Nonconflicting  Evidence — Case  Considered  as  Agreed  Statement 
of  Facts. 

15.  Where  no  substantial  conflict  exists  in  the  evidence,  the  case 
will  be  considered  on  appeal  as  one  based  upon  an  agpreed  statement 
of  facts  and  treated  as  one  presenting  for  decision  questions  of  law 
only. — ^In  re  Klein's  Estate,  185. 

Bcal   Property — ^Damages  by  Surface   Waters. 

16.  Evidence  in  an  action  for  injuries  to  plaintiff's  property, 
alleged  to  have  been  caused  through  defendant's  negligence  in  per- 
mitting the  filling  up  of  a  drain  in  front  of  his  (defendant's)  prem- 
ises, by  reason  of  which  certain  water,  that  would  otherwise  have 
been  carried  off  through  such  drain,  was  turned  into  plaintiff's 
basement,  where  he  lived,  held  sufficient  to  sustain  a  verdict  in  the 
latter 's  favor. — ^Mulrpne  v.  Marshall,  238. 

Master  and  Servant — Personal  Injuries — Complaint — Variance. 

17.  Where,  in  an  action  by  a  trainman  against  a  railroad  company, 
to  recover  damages  for  personal  injuries,  alleged  to  have  been 
received  by  reason  of  its  negligence  in  running  a  train,  objection 
was  made  to  the  introduction  of  evidence  showing  that  plaintiff  was 
injured  through  negligence  on  the  part  of  the  engineer  in  charge  of 
the  train,  on  the  ground  of  variance,  and  sustained,  and  nonsuit 
granted,  the  rule  urged  by  appellant,  that  the  sufficiency  of  a  plead- 
ing may  not  be  questioned  by  an  objection  to  evidence  does  not 
apply,  since  the  complaint  in  this  instance  stated  a  cause  of  action 
for  primary  negligence  of  the  defendant,  and  the  question  of  vari- 
ance could  not  have  been  raised  prior  to  trial. — Kelly  v.  Northern 
Pacific  Ry.  Co.,  243. 

Chattel  Mortgages — Grain — ^Purchaser  After  Removal. 

18.  Evidence  adduced  in  an  action  to  recover  the  value  of  a  crop  of 
wheat,  upon  which  plaintiff  held  a  chattel  mortgage,  from  the  pur-, 
chaser  of  the  same,   examined  and   held   sufficient   to  warrant   the 
district  court  in  directing  a  verdict  for  defendant. — Brande  v.  Bab- 
cock  Hardware  Co.,  256. 

Insufficiency — Criminal   Law — Purchasing   Claims   Against   County — Ac- 
cessories. 

19.  Where  the  only  evidence  in  «  prosecution  against  defendant  for 
having  been  accessory  to  a  county  officer  in  purchasing  evidences  of 
indebtedness  against  a  county,  that  such  county  officer  had  actually 
purchased  a  juror's  certificate,  was  the  testimony  of  the  clerk  of  the 
district  court  to  the  effect  that  defendant  had  told  him  after  his 
arrest  that  he  had  handed  money  to  the  officer  with  which  to  pur- 
chase warrants,  but  who  also  stated  that  the  person  to  whom  the 
certificate  was  supposed  to  be  due  from  the  county  had  never  served 
on  the  jury  and  could  not  therefore  have  assigned  the  certificate  to 
anyone,  it  was  insufficient  to  prove  that  the  evidences  of  indebted- 
ness had  been  bought  by  the  county  officer,  and  therefore  insufficient 
to  sustain  defendant's  conviction. — State  v.  Danzer,  269. 

Written — Admission  of  Contents  Without  Proof  of  Loss  of  Original — When 
Harmless   Error. 

20.  The  admission  of  the  contents  of  a  telegram  in  evidence,  with- 
out proof  of  the  inability  of  the  party  offering  it  to  procure  the 
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telegram  itself,  while  error,  was  harmless  where  the  eridenee  thus 
brought  to  the  attention  of  the  jury  was  wholly  immaterial. — ^First 
National  Bank  of  Portland  v.  Carroll,  302. 

Contracts— Breach — ^Damages — ^Loss  of  Profits. 

21.  Plaintiff  sued  defendant  to  recover  a  balance  due  for  materials 
furnished  for  a  pipe-line  and  the  laying  of  the  same.  Defendant 
by  way  of  counterclaim  demanded  damages  for  the  failure  of  plain- 
tiff's assignor  to  complete  certain  portions  of  the  contract  within 
the  time  stipulated.     The  court  sustained  an  objection  to  a  question 

.  asked  defendant,  as  to  what  was  the  reasonable  value  of  a  million 
gallons  of  water  delivered  in  the  city  to  which  the  line  was  con- 
structed, from  the  time  the  contract  should  have  been  completed  up 
to  the  time  it  was  actually  completed.  Held,  that  while  profits  may 
be  recovered  as  damages,  if  their  loss  is  the  natural  and  proximate 
result  of  a  breach  of  the  contract  sued  upon,  and  if  they  are  rea- 
sonably certain  of  ascertainment,  the  court  in  this  instance  properly 
excluded  the  evidence  because  of  the  numerous  contingencies  upon 
which  the  profits  from  the  plant  depended. — ^First  National  Bank  of 
Portland  v.  Carroll,  302. 

Exclusion  of — Offer  of  Proof — ^Review. 

22.  The  supreme  court  will  not  review  the  trial  court's  action  in  ex- 
cluding evidence,  where  no  offer  of  proof  was  made,  and  where  the 
question,  the  answer  to  which  was  excluded,  was  not  of  such  a  char- 
acter as  to  make  it  appear  what  reply  was  sought. — ^First  National 
Bank  of  Portland  v.  Carroll,  302. 

Exceptions — ^Appeal. 

23.  Where  the  record  on  appeal  does  not  show  that  an  exception 
was  taken  to  the  ruling  of  the  court  in  admitting  certain  evidence 
over  objection,  its  action  will  not  be  reviewed. — First  National  Bank 
of  Portland  v.  Carroll,  302. 

Declaratory  Statement — Order  of  Proof — Harmless  Error. 

24.  Where,  in  an  adverse  suit  to  a  mining  claim,  the  court  per- 
mitted a  declaratory  statement  to  be  introduced  in  evidence  before 
any  testimony  had  been  given  showing  the  necessary  steps  to  be 
taken  before  Jthe  statement  could  be  filed  for  record,  had  in  fact 
been  taken  by  the  locator  of  the  claim,  and  subsequently  such 
necessary  proof  was  made,  its  action  in  admitting  the  statement 
out  of  its  order,  was  without  prejudice. — ^Butte  Consolidated  Min. 
Co.  V.  Barker  Jr.,  327. 

Corporate  Stock — Transfer — ^Party  in  Interest — ^Findings — ^Review — Con- 
flicting Evidence. 

25.  In  an  action  to  compel  a  mining  company  to  issue  to  plaintiff  a 
certificate  for  shares  of  its  capital  stock,  where  the  evidence  was 
conflicting  as  to  whether  or  not  plaintiff  was  the  real  party  in  inter- 
est and  did  not  preponderate  against  the  court's  finding  resolving 
the  question  in  plaintiff's  favor,  the  finding  will  not  be  disturbed 
on  appeal. — ^Barker  v.  Montana  G.  S.  P.  &  T..  Min.  Co.  et  al.,  351. 

Criminal  Law — ^Instructions — Value  of  Circumstantial  Evidence. 

26.  In  a  criminal  cause  the  district  court,  in  charging  the  jury  upon 
the  value  of  circumstantial  evidence,  should  refrain  from  saying  that 
conviction  should  follow  if  such  evidence  convinces  their  '^  guarded 
judgment,"  since  it  may  mislead  the  jury,  even  though  in  other  in- 
structions the  rule  he  properly  stated.  {State  v.  Allen,  34  Mont.  403, 
87  Pac.  177.)— State  v.  ISloau,  3G7. 
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Criminal  Law — ^Infltrnctions — ^Weight  to  be  Given  to  Affirmative  and  Neg- 
ative Testimony. 

27.  An  instruction,  given  in  a  criminal  prosecution,  that,  other 
things  being  equal,  "affirmative  testimony  is  in  general  entitled  to 
more  weight  than  negative  testimony,"  was  vague  and  indefinite, 
in  that  it  failed  to  point  out  what  character  of  testimony  was  to  be 
weighed  under  the  rule  stated  and  what  attendant  facts  and  circum- 
stances should  be  considered.  As  a  general  rule,  such  an  instruction 
should  not  be  given  without  careful  qualification  with  reference  to 
the  attendant  circumstances;  and  the  safer  practice  is  to  submit  the 
evidence,  under  general  instructions,  and  allow  the  jury  to  weigh 
and  test  it  according  to  the  ordinary  rules. — State  v.  McLeod,  372. 

Sufficiency — Cities  and  Towns — Sidewalks — ^Personal  Injuries, 

28.  Evidence  examined,  in  an  action  against  a  city  for  personal 
injuries  alleged  to  have  been  sustained  by  plaintiff  in  falling  on  a 
sidewalk,  rendered  dangerous  by  an  accumulation  of  ice  and  snow, 
and  held  sufficient  to  go  to  the  jury. — Storm  v.  City  of  Butte,  385. 

Ehifficiency — Negligent  Killing — Mines — Action  for  Damages. 

29.  Evidence,  adduced  in  an  action  against  a  mining  company  for 
damages  for  the  wrongful  killing  of  plaintiff's  intestate,  alleged  to 
have  been  done  negligently  and  in  intentional  disregard  of  life,  in 
that  it  caused  a  large  quantity  of  dynamite  to  be  exploded  in  a  mine 
in  order  to  prevent  the  inspection  of  certain  ore  bodies  then  in  dis- 
pute between  it  and  an  adjoining  company,  by  reason  of  which  ex- 
plosion plaintiff's  husband,  employed  by  the  rival  company,  was 
killed,  examined,  and  held  to  disclose  an  entire  absence  of  substantive 
testimony  as  to  how  and  by  whom  the  powder  was  exploded,  and, 
therefore,  insufficient  to  support  a  judgment  against  the  defendant 
company. — Olsen  v.  Montana  Ore  Purchasing  Co.,  400. 

Same — Conspiracy. 

30.  Evidence  in  the  action  set  out  in  the  foregoing  paragraph,  held, 
also,  insufficient  to  show  that  the  defendant  company  killed  plain- 
tiff's intestate  in  furtherance  of  a  general  plan  or  conspiracy  be- 
tween it  and  its  officers,  to  prevent  a  discovery  of  the  fact  that  it 
was  extracting  ore  from  disputed  ground,  in  violation  of  an  injunc- 
tion theretofore  issued. — Olsen  v.  Montana  Ore  Publishing  Co.,  400. 

Nonsuit — Introduction  of  Evidence  After  Motion — Effect. 

31.  By  submitting  evidence  in  support  of  their  case,  after  motion  for 
nonsuit,  defendants  assumed  the  risk  of  supplying  any  deficiency  in 
the  proofs  introduced  by  plaintiff,  and,  in  the  absence  of  a  recital  in 
the  statement  that  it  contains  all  the  evidence,  alleged  error  in  refus- 
ing the  motion  will  be  deemed  to  have  been  cured  by  defendants 
themselves. — Van  Vranken  v.  Granite  County,  et  al.,  427. 

Insufficiency — Findings — Review. 

32.  Where  neither  the  statement  on  motion  for  a  new  trial  nor  the 
certificate  of  the  judge  settling  it  reveals  the  fact  that  the  substance 
of  all  the  evidence  is  contained  therein,  the  insufficiency  of  the  evi- 
dence to  support  the  findings  will  not  be  reviewed. — Van  Vranken 
V.  Granite  County  et  al.,  427. 

Conversion — Bill  of  Sale — Recordation — Good  Faith. 

33.  Where,  in  an  action  in  conversion,  one  of  the  questions  at  issue 
was  the  bona  fide  transfer  of  the  property  to  another  before  attach- 
ment, evidence  of  the  recordation  of  a  bill  of  sale  therefor  was  prop- 
erly admitted,  even  though  the  law  makes  no  provision  for  the  filing 
for  record  of  such  an  instrument,  since  the  filing  of  it  in  the  eounty 
clerk 's  office  shed  some  light  upon  the  amount  of  publicity  attempted 
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to  be  giiren  to  the  sale  bj  the  parties  to  it. — Gehlert  v.  Qninn  et  al., 
451. 

Exclusion  of — Conversion — Transfer  of  Property — Good  Faith — Harmless 
Error. 

34.  Defendants,  in  an  action  in  conversion  against  a  sheriff  and  his 
ofiElcial  sureties,  for  the  alleged  wrongful  seizure  of  personal  property, 
were  not  prejudiced  by  the  refusal  of  the  district  court  to  permit 
an  inquiry  into  the  relations  existing,  whether  friendly  or  other- 
wise, between  plaintiff  and  his  former  employer,  prior  to  an  al- 
leged sale  of  the  property  in  question  by  the  latter  to  the  former, 
where  during  the  course  of  the  trial  the  information  sought  had  been 
called  to  the  attention  of  the  jury,  and  where  objecting  counsel  had 
failed  to  make  a  specific  and  comprehensive  offer  of  proof. — Gehlert 
V.  Quinn  et  al.,  451. 

Exclusion  of — Conversion — Harmless  Error. 

35.  Where  evidence  offered  by  defendant  in  an  action  in  conversion 
against  a  sheriff  for  an  alleged  wrongful  seizure  of  store  fixtures  and 
stock  in  trade,  on  the  question  as  to  how  much  stock  had  been  pur- 
chased just  prior  to  an  alleged  sale  of  the  property  to  plaintiff,  should 
not  have  been  excluded,  the  error  in  rejecting  it  was  harmless  where 
other  witnesses  were  permitted  to  testify  on  the  same  subject. — Geh- 
lert V.  Quinn  et  al.,  451. 

Insufficiency — Attorneys — Disbarment. 

36.  To  warrant  disbarment,  the  evidence  adduced  to  sustain  a  charge 
of  unprofessional  conduct  on  the  part  of  attorneys,  should  be  of 
such  a  character  as  to  satisfy  the  court  to  a  reasonable  certainty  that 
the  accusation  is  true.— In  re  Parsons  et  al.,  478. 

Documentary — Certified  Copies. 

37.  Under  section  3206,  Code  of  Civil  Procedure,  certified  copies  of 
the  records  of  the  county  commissioners  showing  the  result  of  an  elec. 
tion,  on  the  question  of  looal  option,  together  with  a  certified  copy  of 
the  affidavit  of  the  publisher  of  the  newspaper  giving  notice  of  the 
election,  made  by  the  county  clerk,  the  legal  custodian  of  the  orig- 
inals, were  properly  admitted  in  evidence. — State  v.  O'Brien,  482. 

Criminal    Law — Homicide — Insanity — Opinion    Evidence — Competency — 
Witnesses. 

38.  Evidence  of  nonexpert  witnesses  on  the  question  of  the  sanity  of 
the  defendant  in  a  prosecution  for  homicide,  to  be  admissible,  must, 
under  section  3146  of  the  Code  of  Civil  Procedure,  be  based  upon  an 
intimate  acquaintance  with  him,  and  the  witnesses  must  state  the 
facts  upon  which  their  opinions  are  founded. — State  v.  Penna,  535. 

Same. 

39.  Held,  in  a  capital  case,  that  the  acquaintanceship  acquired  with 
the  defendant  by  newspaper  reporters  during  an  interview  lasting  a 
half  hour,  within  a  few  hours  after  the  killing,  was  not  Fuch  as  to 
bring  them  within  the  rule  laid  down  in  section  3146,  Code  of  Civil 
Procedure,  and  hence  that  their  evidence,  declaring  the  defendant 
sane,  was  inadmissible. — State  v.  Penna,  535. 

Criminal  Law — Insanity — Witnesses — Competency — Discretion — Keview. 

40.  Obiter:  The  determination  of  the  question  whether  a  nonexpert 
witness  had  an  intimate  acquaintanceship  with  a  person  on  trial  for 
homicide,  so  as  to  qualify  him  to  testify  as  to  his  sanity,  rests  in  the 
discretion  of  the  district  court,  subject  to  review  only  in  case  of  a 
clear  abuse  of  such   discretion. — State  v.  Penna,   535. 
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Same — Reason  for  Opinion* 

41.  Error  was  committed  by  the  district  conrt  in  refusing  to  permit 
a  nonexpert  witness,  who  had  some  acquaintance,  gained  by  a  lim- 
ited intercourse  as  a  customer  in  the  witness'  saloon,  with  the  defend- 
ant, charged  with  homicide,  to  be  cross-examined  concerning  the  rea- 
sons for  his  opinion  that  defendant  was  sane. — State  y.  Penna,  535. 

Criminal  Law — Homicide — Insanity — Hearsay. 

42.^  It  was  error  to  permit  witnesses,  in  a  prosecution  for  homicide  in 
which  the  defense  interposed  was  insanity,  to  testify,  for  the  purpose 
of  rebutting  evidence  introduced  by  defendant  tending  to  show  that 
his  father  was  insane  and  had  on  two  occasions  attempted  suicide, 
that  they  knew  the  father  of  defendant,  but  had  never  heard  of 
any  attempted  suicide  on  his  part.  The  testimony  was  hearsay  and 
incompetent. — State  v.  Penna,  535. 

Same — Insanity — How  It  cannot  be  Proved, 

43.  Insanity  of  a  person  cannot  be  proved  by  reputation,  nor  can  his 
sanity  be  shown  by  proving  the  fact  that  such  person  has  not  the 
reputation  of  being  in8ane.---State  v.  Penna,  535. 

Same — Review — Record — Offer  of  Proof. 

44.  Alleged  error  in  the  exclusion  of  a  question  propounded  to  a 
physician  on  the  question  of  insanity  of  the  defendant  in  a  trial  for 
homicide  is  not  subject  to  review  where  counsel  did  not  complete  the 
question,  because  of  an  interruption  by  the  state's  attorney,  nor 
make  an  offer  of  what  counsel  intended  to  prove  by  the  witness. — 
State  V.  Penna,  535. 

EXCEPTIONS. 
See  Appeal  and  Error,  43,  52,  64. 

EXECUTORS. 
See  Administrators;   Probate  Proceedings;    Supervisory   Control,  1. 

EXEMPLARY  DAMAGES. 
See  Damages,  1. 

FAILURE  OF  PROOF. 
See  Nonsuit,  2,  7. 

FELLOW-SERVANTS. 
See  Personal  Injuries,  5,  6,  12,  13,  14. 

FINDINGS. 
See,  also,  Equity,  9,  10;  Probate  Proceedings;   IL 

Implied — Water  Rights — Appeal. 

1.  Under  the  doctrine  of  implied  findings  a  judgment  rendered  in  a 
water  right  suit  will  not  be  reversed  for  failure  of  the  court  to  make 
certain  landings  of  fact  and  conclusions  of  law,  unless  requests  there- 
for were  made  and  exceptions  to  their  refusal  saved. — Gans  &  Klein 
Investment  Co.  v.  Sanford,  295. 

Special — Request — Appeal. 

2.  Where  no  re(|uests  in  writing  were  made  for  special  findings  in  a 
water  right  contest,  the  failure  of  the  court  to  make  them  is  not. 
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under  Code  of  Civil  Procedure,  section  1114,  canse  for  reversal  of  the 
judgment. — Gans  &  Klein  Investment  Co.  v.  Sanford,  295. 
Water  Bights — ^Decree— Time  for  Bendition. 

3.  In  the  absence  of  a  statute  requiring  it,  the  district  court  was 
not  bound  to  await  an  interval  of  at  least  five  days  between  the  filing 
of  its  findings  -of  fact  and  conclusions  of  law  in  a  water  right  suit, 
and  the  entering  of  the  decree,  so  as  to  enable  it  in  the  meantime 
to  correct  erroneous  or  defective  findings  or  make  additional  ones; 
while  it  might  properly  have  done  so,  its  action  in  making  the  find- 
ings, conclusions  and  decree  simultaneously  was  not  error. — Oans- 
&  Klein  Investment  Co.  v.  Sanford,  295. 

Water  Bights — Exceptions — Becord — Appeal. 

4.  Exceptions,  taken  to  defective  findings  in  a  water  right  suit,  will 
not  be  considered  on  appeal  where  they  are  incorporated  in  a  state- 
ment on  motion  for  a  new  trial  to  which  the  court  cannot  look  for 
any  purpose,  because  of  appellant's  failure  to  serve  his  notice  of  in- 
tention to  move  for  a  new  trial  within  the  time  allowed  by  statute. — 
Vreeland  v.  Edens  et  al.,  413. 

Water  Eights — Implied  Findings. 

5.  Where  the  court  in  a  water  right  suit  found  generally  in  favor  of 
plaintiff,  but  failed  to  specifically  find  as  to  the  defendant's  rights  in 
the  premises,  it  will  be  held,  on  appeal,  to  have  impliedly  found  that 
defendants  had  only  such  right  to  the  use  of  the  waters  in  controversy 
as  they  might  acquire  by  permission  of  the  other  appropriatora  or  in 
subordination  thereto. — Vreeland  v.  Edens  et  al.,  413. 

Evidence — InsuflBciency — Eeview. 

6.  Where  neither  the  statement  on  motion  for  a  new  trial  nor  the 
certificate  of  the  judge  settling  it  reveals  the  fact  that  the  substance 
of  all  the  evidence  is  contained  therein,  the  insufficiency  of  the  evi- 
dence to  support  the  findings  will  not  be  reviewed. — Van  Vranken  ▼. 
Granite  County  et  al,  427. 

F0EFEITUBE3. 
Bee  Mines  and  Mining,  2. 

FBAUD. 
See  Equity,  5-9,  11;  Conversion,  5,  0. 

GIFTS. 
See  Claim  and  Delivery,  1,  4,  6,  12^  13. 

GEAIN. 
See  Mortgages,  1-4. 

GBAND  LABCENY. 
See  Criminal  Law,  13,  14,  17,  26,  TL 

HABEAS  COBPUS. 
See,  also,  Bail,  1. 
Distriet  Court — Jurisdiction. 

1.  The  jurisdiction  granted  to  district  courts  and  their  judges  to 
issue  the  writ  of  habeas  corpus,  by  Article  VIII,  section  11  of  the 
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Constitution,  '*  on  petition  by,  or  on  behalf  of,  any  person  held  in  ac- 
tual custody  in  their  respective  districts,"  is  exclusive;  and  the  power 
of  a  district  judge  to  inquire  into  the  legality  of  the  detention  of 
persons  in  custody  is,  therefore,  confined  to  cases  where  the  com- 
plainant, who  seeks  his  release,  is  so  detained  within  the  boundaries 
of  the  district  over  which  such  judge  presides. — State  v.  District 
Court  et  al.,  51. 

Judicial  Districts — Absence  of  Judge. 

2.  Where  the  judge  of  a  judicial  district,  within  the  confines  of 
which  a  person  imprisoned  seeks  to  have  the  legality  of  his  incar- 
ceration determined  by  writ  of  habeas  corpus^  is  absent  from  the 
state,  and  no  judge  temporarily  presides  over  such  court,  the  applica- 
tion should  be  made  to  the  supreme  court  or  a  justice  thereof  and  not 
to  a  district  judge  in  another  district. — State  v.  District  Court  et  al., 
51. 

Eefusal  of  Writ  in  District  Court — ^Application  to  Supreme  Court. 

3.  Obiter:  A  person  claiming  to  be  illegally  deprived  of  his  liberty 
may,  after  an  adverse  ruling  on  his  petition  for  writ  of  habeas  corpus 
in  the  district  court,  apply  to  the  supreme  court  to  have  his  rights 
again  inquired  into. — State  v.  District  Court  et  al.,  61. 

Bemedy  by  Appeal. 

4.  The  fact  that  one,  incarcerated  in  the  state  prison  pursuant  to  a 
sentence  for  the  commission  of  a  crime,  has  a  plain  remedy  at  law  by 
way  of  appeal  does  not  preclude  him  from  having  the  legality  of  his 
imprisonment  inquired  into  on  habeas  corpus, — State  v.  District  Court 
et  al.,  321. 

District  Courts — Jurisdiction — Supervisory  Control. 

6.  Eeld^  on  application  for  writ  of  supervisory  control,  that  in  order 
for  a  judgment  in  a  criminal  case  to  be  proof  against  collateral  at- 
tack by  habeas  corpits  proceedings,  the  court  which  rendered  it  must 
have  had  jurisdiction  not  only  of  the  person  and  of  the  subject  matter, 
but  must  also  have  been  clothed  with  power  to  render  the  particular 
judgment  which  it  did  pronounce;  and  where  the  court  imposed  a 
sentence  for  a  term  in  the  state  prison  for  a  crime  which  constituted 
a  misdemeanor,  its  judgment  was  void  and  the  prisoner  was  prop- 
erly discharged  on  habeas  corpus. — State  v.  District  Court  et  aL,  321. 

HAEMLESS  EREOE. 

See,  also.  Evidence,  20,  24,  34,  35;  Criminal  Law,  21,  22,  33,  34,  67,  69, 

74,  75. 
Equity — Evidence — Admissibility. 

1.  Where  plaintiff  in  a  suit  to  enforce  a  constructive  trust  had  been 
permitted,  without  objection,  to  introduce  a  judgment-roll  as  part  of 
his  case  in  chief,  permission  to  reoffer  it  in  rebuttal  over  a  general 
objection,  if  error,  was  harmless,  inasmuch  as,  no  motion  to  strike  it 
from  the  record  having  been  made,  even  if  excluded  on  rebuttal,  it 
would  still  have  remained  in  the  record. — ^Delmoe  v.  Long,  139. 

Criminal  Law — ^Previous  Conviction — Evidence. 

2.  Where  the  defendant  in  a  criminal  prosecution  had  testified  that 
he  had  previously  been  convicted  of  a  felony,  but,  in  reply  to  a  sub- 
sequent question,  stated  that  the  judgment  of  conviction  had  been 
reversed  on  appeal,  the  action  of  the  trial  court  in  sustaining  an  ob- 
jection to  the  latter  question  after  it  had  been  answered,  if  error, 
was  harmless,  inasmuch  as,  no  motion  having  been  made  by  the 
county  attorney  to  strike  out  the  answer,  it  still  remained  before  the 
jury  for  consideration. — State  v.  Schaefer,  217. 
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Instruction  Stating  Merely  Abstract  Rule  of  Law. 

3.  Where  the  facts  in  a  case  are  few  and  simple,  and  of  such  i 
nature  that  general  principles  of  law  may  be  easily  applied,  error  in 
an  instruction,  in  that  it  merely  stated  an  abstract  legal  principle, 
was  not  prejudicial. — Mulrone  v.  Marshall,  238. 

HEARSAY  EVIDENCE, 
See  Evidence,  42. 

HOMICIDE. 
See  Criminal  Law,  56-70. 

ILLICIT  COHABITATION. 
Am  defense, — see  Claim  and  Delivery,  4. 

IMPLIED  FINDINGS. 
See  Findings,  1,  5. 

INDEBTEDNESS. 
See  Municipal  Corporations,  13-15. 

INFORMATIONS. 

1.  Arraignment  on  amended  information, — sufficiency  of  record, — 

see  Criminal  Law,  30. 

2.  Charging  assault,  suflSciency, — see  Criminal  Law,  20,  72. 

3.  Charging  burglary,  need  not  allege  time  of  day  at  which  crime 

is  alleged  to  have  been  committed, — see  Criminal  Law,  9. 

4.  Indorsement  *of  witnesses'  names  on  information  after  close  of  tes- 

timony and  thereafter  reopening  case, — see  Criminal  Law,  26. 

5.  Instructions  making  reference  to, — see  Criminal  Law,  35. 

6.  Pleading  prior  convictions, — see  Criminal  Law,  28,  29. 

7.  Reading  of,  when  waived, — see  Criminal  Law,  31. 

8.  When  insufficient  to  charge  defendant  with  being  accessory  to  a 

county  official  in  purchasing  evidence  of  indebtedness  against 
a  county, — see  Criminal  Law,  5. 

INHERITANCE  TAX. 

Its  Nature. 

1.  An  inheritance  tax  is  not  a  tax  upon  the  property  itself,  bnt  is 
a  duty  or  burden  imposed  by  the  state  upon  the  privilege  of  acquir- 
ing property  by  inheritance. — In  re  Tuohy's  Estate,  43L 

Power  of  Legislature. 

2.  Since  the  privilege  of  receiving  or  taking  property  by  inheritanee 
is  not  a  natural  right,  but  a  creature  of  the  law,  the  legislature  may 
impose  such  burdens  upon  it  as  it  sees  fit,  except  so  far  as  it  is 
clearly  restricted  by  the  Constitution. — In  re  Tuohy  's  Estate,  431. 

Statutory  Construction — Constitution. 

3.  Ileldf  that  the  district  court,  under  Act  of  March  4,  1897  (Laws 
1897,  p.  83),  properly  fixed  the  amount  of  an  inheritance  tax, — where 
the  property  involved  consisted  of  mines  and  mining  claims,  used  for 
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mining  purposes  exclusively, — at  $5  per  $1,000  of  its  appraised  value, 
and  that  the  constitutional  provision  limiting  the  basis  or  measure  of 
value  of  this  species  of  property,  for  ordinary  taxation  purposes,  to 
the  price  paid  the  United  States  therefor  (Const.,  Art.  XII,  sec.  3), 
does  not  apply  to  a  tax  imposed  on  the  privilege  of  taking  by  will, 
succession  or  testamentary  grant. — ^In  re  Tuohy's  Estate,  431. 

On  Increase  of  Property. 

4.  Testator  died  in  1893.  The  administration  of  his  estate  was  pend- 
ing in  the  district  court  until  June,  1906,  at  which  time  distribution 
was  about  to  be  made.  In  1897,  the  inheritance  tax  law  (Laws  1897, 
p.  83)  was  approved,  which  provides,  inter  aim,  **that  said  tax  shall 
be  levied  and  collected  upon  the  increase  of  all  property  arising  be- 
tween the  date  of  death  and  the  date  of  the  decree  of  distribution," 
etc.  The  appraiser,  appointed  in  August,  1906,  found  that  when  the 
Act  was  approved,  the  gross  value  of  the  estate  was  $37,298.82,  but 
that  at  the  date  of  his  report  it  had  a  value  of  $171,294.82.  The 
court  thereupon  fixed  the  amount  of  tax  to  be  paid,  at  the  rate  of 
$5  per  $1,000,  after  the  deduction  of  indebtedness,  costs,  etc.,  on  the 
value  as  found  in  1897,  and  at  the  same  rate  on  the  increase  since 
that  time.  Held,  that  the  expression  ''increase  of  all  property"  in- 
cludes as  well  augmentation  in  value  as  multiplication  in  kind,  and 
that  error  was  not  committed  in  taxing  the  increase  in  value  of  the 
estate. — In  re  Tuohy's  Estate,  431. 

Same — Appealability  of  Order  Fixing  Amount  of  Tax. 

5.  QucLere:  Is  an  order  of  the  district  court  fixing  the  amount  of  an 
inheritance  tax,  under  the  provisions  of  the  Act  of  March  4,  1897 
(Laws,  1897,  p.  83),  appealable! — In  re  Tuohy's  Estate,  431. 

INNOCENT  PURCHASERS. 
See  Conversion,  2,  3;  Corporations,  2,  4;  Mortgages,  2,  3« 

INSANITY. 
See  Criminal  Law,  60-67. 

INSTRUCTIONS, 
firroneous — ^Life  Insurance — Policy — Breach  of  Conditions. 

1.  Where  a  life  insurance  policy  provided  that  it  should  be  void: 
(1)  if  insured  had  been  attended  by  a  physician  for  any  serious 
disease  within  two  years  prior  to  the  date  of  the  policy,  or  (2)  if 
before  its  date  he  had  any  pulmonary  disease — ^it  was  error  for  the 
court  to  instruct  the  jury,  in  an  action  to  recover  the  amount  of  the 
policy,  that  there  was  but  one  question  for  them  to  decide,  viz.,  whether 
deceased  had  been  attended  by  a  physician  as  provided  in  the  first 
clause,  and,  if  they  found  that  he  had  not,  they  should  find  for  plain- 
tiff— in  that  the  instruction  ignored  the  second  defense  urged  by  the 
insurer,  that  deceased  had  been  afflicted  by  tuberculosis  of  the  lungs. — 
Sullivan  v.  Metropolitan  Life  Ins.  Co.,  1. 

Conflicting — Prejudicial   Error. 

2.  Error  committed  by  the  trial  court  in  submitting  to  the  jury  con- 
flicting instructions  upon  a  material  point,  the  one  correct  and  the  other 
incorrect,  is  prejudicial,  inasmuch  as  it  is  impossible  to  determine  by 
which  one  of  them  the  jury  were  guided  in  arriving  at  a  verdict. — 
Sullivan  v.  Metropolitan  Life  Ins.  Co.,  1. 
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life  Insurance — Policy— Breach  of  Conditions— Good  Faith  of  Insured. 

3.  An  instruction  given  to  the  jury  in  an  action  on  a  life  insurance 
policy,  that  if  the  insured  acted  in  good  faith  when  answering  certain 
questions  in  the  application  for  the  policy,  even  if  wrongly  answered, 
verdict  should  be  for  plaintiff,  was  upon  a  point  not  at  issue  and  im- 
material, where  the  policy  declared  that  it  contained  the  entire  agree- 
ment between  the  parties  to  it,  and  where  the  defense  relied  upon  was 
the  breach  of  two  provisions  contained  in  the  contract  of  insurance. — 
Sullivan   v.    Metropolitan   Ldfe    Ins.    Co.,    1. 

Lif«  Insurance — Policy — Waiver  of  Conditions. 

4.  Where  a  life  insurance  policy  provided  that  its  terms  could  not  be 
changed  or  its  conditions  varied  except  by  a  writing  signed  by  the 
president  or  secretary  of  the  insurance  company,  the  defendant  in 
an  action  on  the  policy  was  entitled  to  have  the  jury  instructed  that 
any  waiver  of  the  terms  and  conditions  in  the  contract  must  have  been 
in  writing. — Sullivan  v.  Metropolitan  Life  Ins.  Co.,  1. 

Erroneous — Claim  and  Delivery — Burden  of  Proof. 

5.  To  instruct  the  jury  in  an  action  in  claim  and  delivery  to  recover 
certain  articles  of  jewelry,  that  if  they  found  that  plaintiff  had  been 
at  any  time  the  owner  of  the  property  in  dispute,  it  devolved  upon 
defendant  to  show,  either  that  he  had  purchased  it  from  plaintiff, 
or  had  acquired  it  by  gift,  was  error,  where  defendant  did  not  claim 
any  of  the  articles  by  purchase  from  plaintiff,  and  only  one  of 
them  by  gift.  The  instruction  ignored  the  question  as  to  who  was 
entitled  to  the  possession  of  the  chattels,  limited  defendant's  source  of 
title  to  purchase  or  gift  from  plaintiff,  and  erroneously  shifted  the 
burden  of  proof  from  plaintiff  to  defendant,  contrary  to  the  rule  ap- 
plicable in  such  cases. — ^Woods  v.  Latta,  9. 

Claim  and  Delivery — Acquisition  of  Property  by  Separate  Transactions. 

6.  Where,  in  an  action  in  claim  and  delivery,  ownership  of  and  right 
of  possession  to  the  property  in  controversy  are  alleged,  by  either  party, 
to  have  been  acquired  in  different  ways  and  by  separate  transactiona, 
the  trial  court  should  segregate  the  issues  and  give  appropriate  instruc- 
tions to  cover  each  branch  of  the  case. — ^Woods  v.  Latta,  9. 

Claim  and  Delivery — Defense — Illicit  Cohabitation. 

7.  An  instruction  in  an  action  in  claim  and  delivery  to  recover  pos- 
session of  certain  articles  of  jewelry  charging  the  jury  that,  if  they 
found  that  plaintiff  and  defendant  were  living  together  as  man  and 
wife,  and  that  defendant  came  into  possession  of  the  property  by 
reason  of  such  relation,  defendant  could  not  recover,  unless  the  articles 
in  question  had  been  given  to  him  by  plaintiff,  should  not  have  been 
given  where  defendant  did  not  base  his  alleged  rights  on  a  contract, 
consideration  of  which  was  illicit  cohabitation. — ^Woods  v.  Latta,  9. 

Claim  and  Delivery — Gift  to   Defendant — Pleadings — ^Proof. 

8.  An  instruction,  submitted  to  the  jury  in  an  action  to  recover  cer- 
tain jewelry,  intimating  that  defendant  might  be  the  owner  of  one  of 
the  articles  in  dispute  by  having  paid  part  of  the  purchase  price,  if 
plaintiff  at  the  time  of  said  payment,  or  subsequently,  gave  it  to  him 
as  his  own,  was  erroneous,  where  it  appeared  that  defendant,  neither 
by  his  pleadings  nor  his  proof,  had  based  his  title  or  right  of  posses- 
sion on  a  gift. — ^Woods  v.  Latta,  9. 

Claim  and  Delivery — Part  Payment  of  Purchase  Price  by  Defendant — ^Liens. 

9.  Where  defendant,  in  an  action  in  claim  and  delivery,  made  no  claim 
of  a  Uen  on  the  property  in  controversy,  alleged  by  plaintiff  to  have 
been  bought  by  her  for  herself,  and  claimed  by  defendant  to  have  be^n 
bought  for  him  by  her,  it  was  error  to  charge  the  jury  that  if  de- 
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f  endant  liad  paid  part  of  the  purchase  price,  and  plaintiff  had  not  paid 
or  tendered  to  defendant  the  amount  so  paid,  plaintiff  could  not  re- 
cover.— ^Woods  V.  Latta,  9. 
Erroneous — Conflict — One  in  Favor  of  Appellant — ^Appeal. 

10.  Where  neither  one  of  two  instructions  correctly  states  the  law, 
appellant  is  not  precluded  from  complaining  of  a  conflict  between 
them,  even  though  one  of  them  is  in  his  favor. — ^Woods  v.  Latta,  9. 

Erroneous — Claim  and  Delivery — Statute  of  Limitations. 

11.  Instructions  telling  the  jury,  in  an  action  to  recover  possession  of 
articles  of  jewelry,  that  plaintiff's  cause  of  action  was  barred  if  they 
believed  that  defendant  was  in  the  possession  and  claimed  to  be 
the  owner  of  the  property,  as  against  any  right  of  the  plaintiff,  for 
over  two  years  prior  to  the  commencement  of  the  action,  were  er- 
roneous, in  that  they  omitted  aU  reference  to  the  question  of  plain- 
tiff's knowledge  or  want  of  knowledge  of  defendant's  claim. — ^Woods 
V.  Latta,  9. 

Claim   and    Delivery — ^Bailment — Comrhodatum — Statute   of   Limitations—: 
Correct  Instruction. 

12.  Where  plaintiff,  in  an  action  in  claim  and  delivery  to  recover 
certain  articles  of  jewelry,  claimed  to  have  permitted  defendant  to 
take  possession  of  them  simply  for  the  purpose  of  wearing  them,  a 
bailment  for  the  accommodation  and  sole  benefit  of  the  bailee  [de- 
fendant] resulted,  in  which  case  the  statute  of  limitations  did  not  com- 
mence to  run  against  plaintiff's  cause  of  action  until  plaintiff  had 
demanded,  and  been  refused,  a  return  of  the  chattels,  or  until  the 
claim  asserted  by  defendant  to  them  as  his  own  had  becoma  known 
to  plaintiff;  and  an  instruction  thus  charging  the  jury  correctly  an- 
nounced the  law. — ^Woods  v.  Latta,  9. 

Conflict — When  Appellant  may  not  Complain. 

13.  Where  an  erroneous  instruction,  but  in  appellant's  favor,  con- 
flicts with  one  correctly  stating  the  law,  he  will  not  be  heard  to  com- 
plain of  the  conflict. — Woods  v.  Latta,  9. 

Waste — Measure  of  Damages. 

14.  An  instruction,  submitted  in  an  action  for  waste,  that  plaintiff 
was  entitled  to  recover  at  least  the  full  value  of  the  detriment  to  the 
land,  was  not  objectionable  as  intimating  that  a  verdict  for  more  than 
the  full  value  of  the  detriment  could  be  returned,  where  the  complaint 
was  based  upon  a  claim  for  the  actual  value  of  the  property  removed, 
and  where  plaintiff's  witnesses  testified  only  as  to  such  value. — Erbes 
V.  Smith,  38. 

Waste — Measure  of  Damages. 

15.  Even  though  the  court  in  an  instruction,  given  in  an  action  for 
waste,  stated  that,  if  they  found  for  plaintiff,  she  was  entitled  to  re- 
cover the  full  value  of  the  detriment  to  the  land,  where  the  evidence  of 
plaintiff  was  limited  to  the  value  of  certain  buildings  and  fences  for 
the  removal  of  which  damages  were  sought,  the  jury  could  not  have 
been  misled  or  understood  otherwise  than  that  they  were  to  base  their 
verdict  upon  the  testimony  of  tho  witnesses  only. — Erbes  v.  Smith, 
38. 

Claim  and  Delivery — ^Burden  of  Proof. 

16.  In  claim  and  delivery  the  burden  of  proving  that  at  the  time 
of  the  commencement  of  the  action  he  was  the  owner  or  entitled  to 
the  possession  of  the  property  in  dispute,  and  that  defendant  wrong- 
fully took  the  same  from  him,  rests  upon  plaintiff,  notwithstanding 
affirmative  allej^ations  of  ownership  in  defendant's  answer;  and  an  in- 
struction to  that  effect  was  correct. — Frank  v.  Symons,  56. 


652  Instructions. 


Claim  and  Delivery — Live  Stock — Increase — Ownership. 

17.  The  court  correctly  instructed  the  jury  under  Civil  Code,  section 
1170,  in  an  action  in  claim  and  delivery  to  recover  possession  of  a 
mare  and  colt,  that  if  the  mare  had  been  given  to  defendant,  verdict 
should  be  for  her  for  the  possession  of  the  animal  **and  for  any  in- 
crease or  offspring  thereof," — even  though  plaintiff  was  in  the  actual 
possession  of  the  dam  at  the  time  the  colt  was  foaled  and  when  de- 
fendant took  both  animals. — Frank  v.  Symons,  56. 

Criminal  Law — ^Assault  with  Intent  to  Kill — Erroneous  Instruction. 

18.  An  instruction  charging  the  jury  that,  when  an  unlawful  act  is 
shown  to  have  been  deliberately  committed  for  the  purpose  of  injuring 
another,  it  is  presumed  to  have  been  committed  with  a  malicious  and 
guilty  intent,  and  that  the  law  presumes  that  a  person  intends  the 
ordinary  consequences  of  any  voluntary  act  committed  by  him,  may 
mislead  the  jury  and  should  not  be  given  in  a  prosecution  for  assault 
in  the  first  degree,  the  very  gist  of  which  offense  is  the  intent  with 
which  it  was  committed.— State  v.  Schaefer,  217. 

Criminal  Law — Assault  with  Intent  to  Kill — Erroneous  Instruction. 

19.  To  instruct  the  jury  in  a  prosecution  for  assault  in  the  first  degree, 
that  if  they  believe  that  defendant  would  have  been  guilty  of  the 
crime  of  manslaughter,  had  death  resulted  from  the  assault,  they  should 
find  him  guilty  of  the  crime  as  charged,  is  error,  since  intent  to  kill — 
the  essence  of  the  crime  of  assault  in  the  first  degree — is  not  always  an 
ingredient  of  the  crime  of  manslaughter. — State  v.  Schaefer,  217. 

Criminal  Law — Assault  with  Intent  to  Kill — Proper  Instruction. 

20:  District  courts  in  instructing  juries  on  the  subject  of  intent  in 
prosecutions  for  assault  in  the  first  degree,  where  defendant  is  charged 
with  ** assault  with  intent  to  kill,"  should  omit  all  reference  to  the 
crimes  of  murder  or  manslaughter,  and  advise  them  simply  that  they 
must  find,  beyond  a  reasonable  doubt,  that  the  assault  was  committed 
with  intent  to  kill,  in  order  to  warrant  conviction. — State  v.  Shaefer, 
217. 

Personal  Injuries — Master  and  Servant — ^Mines — Safe  Place  to  Work. 

21.  An  instruction  submitted  in  an  action  for  personal  injuries,  al- 
leged to  have  been  sustained  by  plaintiff,  a  shoveler  in  a  mine,  by  reason 
of  defendant's  failure  to  furnish  him  a  safe  place  to  work,  which  in 
general  terms  correctly  stated  the  law  as  to  the  reasonable  care  which 
the  master  is  bound  to  exercise  in  providing  a  safe  place  to  work,  was 
not  objectionable  in  that  it  omitted  to  charge  that  it  was  incumbent 
upon  defendant  mining  company  to  provide  competent  inspectors  to 
look  after  the  workings  in  its  mine.  If  plaintiff  desired  an  instruction 
on  this  point,  and  the  evidence  introduced  warranted  its  subiuission, 
he  should  have  requested  it. — Nelson  v.  Boston  &  Mont.  Con.  C.  &  S. 
M.   Co.,    223. 

(Personal  Injuries — Master  and   Servant — Mines — Assumption   of   Bisk. 

22.  The  use  of  the  words  *' would,"  "could,"  and  ''might"  inter- 
changeably in  instructions  to  the  jury  in  a  personal  injury  case,  which 
substantially  told  them  that  an  employee  must  be  held  to  have  known 
what  a  person  of  ordinary  prudence  would  have  learned  under  the  cir- 
cumstances surrounding  him  in  the  discharge  of  his  duties,  that  if,  in 
the  exercise  of  ordinary  care,  he  could  have  learned  the  obvious  risks 
connected  with  his  employment,  he  must  be  regarded  as  having  vol- 
untarily assumed  them,  and  that  whatever  he  might  have  discovered 
he  must  be  supposed  to  have  known,  cannot  be  said  to  have  left  the 
jury  to  conjecture  as  to  what*  he  possibly  might  or  could  have  learned. 
but  could  only  have  been  understood  by  them  that  the  test  was  as  to 
what  a  man  of  ordinary  prudence,  exercising  ordinary  and  usual  care, 
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would  have  learned  under  the  circumstances  surrounding  him. — Nelson 
▼.  Boston  &  Mont.  Con.  C.  &  S.  M.  Co.,  223. 

Personal  Injuries — Master  and  Servant — Safe  Place  to  Work — Contributory 
Negligence — Instruction  Warranted  by  Evidence. 

23.  Where,  in  an  action  to  recover  damages  for  personal  injuries 
claimed  to  have  been  sustained  by  a  shoveler  in  a  mine,  on  account  of 
defendant  mining  company's  neglect  to  furnish  him  a  safe  place  in 
which  to  work,  plaintiff's  own  case  raised  a  presumption  of  contribu- 
tory negligence,  an  instruction  thereon  may  be  given,  even  though  it 
was  not  pleaded  as  a  defense. — Nelson  y.  Boston  &  Mont.  Con.  C.  &  S. 
M.  Co.,  223. 

Personal  Injuries — Master  and  Servant — ^Negligence  of    Fellow-servants — 
Instruction  Warranted  by  Evidence. 

24.  An  instruction  that  defendant  mining  company  could  not  be  held 
liable  for  the  negligence  of  the  fellow-servants  of  plaintiff,  a  shoveler 
in  a  mine,  who  had  been  injured  by  a  falling  rock  and  brought  suit  to 
recover  damages  for  the  injuries  sustained,  was  warranted  where  plain- 
tiff himself  had  testified  that  it  was  the  custom  of  miners  to  pi(*k  down 
the  loose  rock  and  see  that  everything  was  in  proper  shape  before  the 
shovelers  commenced  their  labors,  but  that  he  did  not  know  whether  this 
had  been  done  and  that  he  had  not  inquired. — Nelson  r.  Boston  ft 
Mont.  Con.  C.  &  S.  M.  Co.,  223. 

Personal    Injuries — Master   and   Servant — Concurrent   Negligence   of    De- 
fendant. 

25.  Nor  was  the  foregoing  instruction  objectionable  for  that  it 
omitted  to  charge  that,  in  the  event  of  the  concurrent  negligence 
of  the  defendant,  plaintiff  could  still  recover  even  though  there  had 
been  negligence  of  his  fellow-servants.  A  court  is  not  bound  to 
cover  every  contingency  in  one  instruction,  and  if  plaintiff  deemed 
the  question  of  defendant's  concurrent  negligence  in  the  case,  he 
should  have  offered  an  histruction  on  the  point. — Nelson  v.  Boston  & 
Mont.  Con.  C.  &  S.  M.  Co.,  223. 

Personal  Injuries — Master  and  Servant — Instructions  to  Fit  Testimony — 
Appeal. 

26.  In  an  action  by  a  shoveler  in  a  mine  for  personal  injuries,  where 
it  appeared  that  plaintiff  had  been  injured  by  the  falling  of  a  loose 
rock  after  a  blast,  and  that  the  miners  were  charged  with  the  duty  of 
ascertaining  after  each  blast  whether  everything  was  safe  before  the 
shovelers  went  into  the  workings,  and  where  no  question  had  been  raised 
by  the  plaintiff  'of  a  more  thorough  inspection,  the  court 's  failure  to 
insert  in  an  instruction  on  the  assumption  of  risk,  a  provision  that  if 
the  employees  of  defendant  could  not  have  ''expected''  the  unsafe 
condition  of  the  rock,  after  examination  by  an  inspector,  then  the  risk 
was  assumed  by  plaintiff,  was  not  error.  It  was  the  duty  of  the  court 
to  frame  its  instructions  to  fit  the  testimony  introduced. — Nelson  v. 
Boston  &  Mont.  Con.  C.  &  S.  M.  Co.,  223. 

Personal    Injuries — ^Master   and    Servant — Safe   Place — Care   Required   of 
Master. 

27.  In  an  action  for  injuries  to  a  servant,  an  instruction  that  the  mas- 
ter owed  to  his  servant  the  duty  to  provide  her  a  reasonably  safe  place 
in  which  to  work  and  of  maintaining  it  in  a  reasonably  safe  condition 
during  the  employment,  was  erroneous  in  that  it  required  too  high  a 
degree  of  care,  on  the  part  of  the  employer,  he  being  bound  only  to 
ufie  ordinary  care  in  providing  a  reasonably  safe  place  for  his  servant 
to  work. — Ir'earon  v.  Mullins,  232. 
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Beal  Property — Damages  by   Surface  Water — Act  of  God — Liability  of 
Defendant — Invading  Province  of  Jury. 

28.  Plaintiff  sued  defendant  for  injuries  to  his  property,  claimed  to 
have  been  occasioned  by  the  latter 's  negligence  in  filling  up  a  drain 
in  front  of  his  premises,  thus  causing  water,  which  would  otherwise 
have  been  carried  off  through  the  drain,  to  flood  plaintiff's  basement 
where  he  lived.  Defendant  contended  that  the  drain  was  open  at  the 
time  of  the  accident,  but  that  it  was  insufficient  to  carry  off  the 
water  caused  by  an  unusual  and  extraordinarily  heavy  rainstorm,  and 
that  the  damage  resulted  from  an  act  of  God.  The  court  instructed 
the  jury  that,  when  two  causes  combine  to  produce  an  injury,  both 
of  which  causes  are  in  their  nature  proximate,  the  one  being  a  cul- 
pable, negligent  act  of  the  defendant,  and  the  other  in  the  nature 
of  an  act  of  God  (for  which  neither  party  is  responsible),  then  the 
defendant  is  liable  for  such  loss  as  is  proximately  caused  by  his 
own  act  concurring  with  the  act  of  God,  provided  the  loss  would  not 
have  been  sustained  by  the  plaintiff,  but  for  such  negligent  act  of 
the  defendant.  Held,  that  while  the  court  should  have  been  more 
specific  in  applying  the  rule  stated  to  the  case  in  hand,  the  instruction 
correctly  stated  the  law  and  was  not  objectionable  as  invading  the 
province  of  th«  jury. — Mulrone  v.  Marshall,  238. 

Same. 

29.  Nor  could  the  jury  have  been  misled  by  the  foregoing  instruction, 
where  they  were  told  by  the  next  succeeding  one  that  if  they  believed 
that  the  damage  complained  of  was  not  due  to  defendant's  want  of 
care  or  negligence  concurring  with  the  unusual  rainstorm,  verdict 
should  be  for  defendant. — Mulrone  v.  Marshall,  238. 

Appeal — ^Review — Stating  Merely  Abstract  Rule  of  Law — ^Harmless  Error. 

30.  Where  the  facts  in  a  case  are  few  and  simple,  and  of  such  a 
nature  that  general  principles  of  law  may  be  easily  applied,  error  in  an 
instruction,  in  that  it  merely  stated  an  abstract  legal  principle,  was  not 
prejudicial. — Mulrone  v.  Marshall,  238. 

.Trespass — Removal  of  Wall. 

31.  The  court  correctly  charged  the  jury — in  an  action  for  trespa«?8 
to  recover  damages  for  the  removal  of  a  wall  separating  two  build- 
ings located  on  adjoining  lots,  where  the  issues,  as  to  whether  the 
wall  stood  on.  property  in  possession  of  the  plaintiffs  or  upon  that  held 
by  defendants  and  who  owned  it,  were  clearly  defined  by  the  plead- 
ings— that  if  the  wall  was  not  located  on  any  part  of  the  premises 
in  possession  of  plaintiffs  they  could  not  recover. — ^Howie  v.  California 
Brewery  Co.,  264. 

Not  Applicable  to  Issues — Trespass — Removal  of  Wall. 

32.  In  the  absence  of  an  allegation  that  defendants  'were  negligent 
in  removing  the  waU  in  question  in  the  above  action,  the  court  erred  in 
submitting  an  instruction  to  the  jury  that,  even  if  they  found  that 
the  wall  had  not  been  constructed  on  any  part  of  plaintiffs'  premises, 
they  could  still  find  in  their  favor  if  it  appeared  to  their  satisfaction 
that  defendants  had  failed  to  exercise  ordinary  care  in  removing  it. 
Howie  V.  California  Brewery  Co.,  264. 

Not  Applicable  to  Issues — Trespass — ^Removal  of  WaU. 

33.  Where  the  question  of  license  to  plaintiffs  to  use  one  of  the  walls 
of  a  building  as  a  wall  for  one  constructed  on  an  adjoining  lot,  had  not 
been  put  in  issue  in  an  action  for  trespass  to  recover  damages  for  its 
removal,  it  was  error  to  submit  in  an  instruction  to  the  jury  for  their 
decision  the  question  whether  defendants  had  given  plaintiffs  any 
license  or  authority  to  use  such  wall  £or  that  purpose. — Howie  v.  Cali- 
fornia Brewery  Co.^  264. 
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Mideadin^— Contracts— Damage  for  Breach. 

34.  In  an  action  to  recover  a  balance  due  for  material  furnished  for, 
and  the  laying  of,  a  water  pipe-line,  the  complaint  sought  to  excuse 
the  failure  of  plaintiff's  assignor  to  complete  the  contract  within  the 
time  stipulated,  bj  showing  that  the  delay  was  caused  bj  the  act  of 
defendant,  among  others,  in  appointing  an  inspector  at  the  factory 
of  the  concern  which  furnished  the  plates  for  the  pipe,  who,  it  was 
alleged,  did  not  properly  perform  his  duties  but  permitted  some  defec- 
tive material  to  be  shipped.  No  pretense  was  made  by  plaintiff  that 
.  auch  inspector  interfered  in  any  manner  with  the  shipment  of  sound 
plates.  The  court  instructed  the  jury  that  if  they  found  that  the  con- 
tract was  not  completed  in  time  by  reason  of  the  delays  mentioned 
and  specified  in  the  complaint,  verdict  should  be  for  plaintiff;  also, 
that  if  the  delay  had  been  occasioned  by  reason  of  any  of  defendant's 
acts  set  forth  in  the  complaint,  the  time  of  such  delay  should  not  be 
included  within  the  time  agreed  upon  in  the  contract.  Held,  that 
these  instructions  were  erroneous,  in  that  they  led  the  jury  to  under- 
stand that  they  should  take  into  consideration,  as  an  excuse  for  the 
failure  of  plaintiff's  assignor  to  complete  the  contract  in  time,  the 
alleged  negligent  acts  of  the  inspector  in  passing  certain  defective 
plates,  whereas  his  services,  gratuitously  furnished  by  defendant,  in 
singling  out  and  rejecting  defective  material  would  seem  to  have  been 
beneficial  rather  than  detrimental  to  the  contractor. — First  National 
Bank  of  Portland  v.  Carroll,  302. 

Bequest  for — ^Presumptions. 

-  35.  In  the  absence  of  a  showing  in  the  record  on  appeal  making  it 
appear  affirmatively  that  appellant  requested  an  instruction,  similar 
to  others  objected  to  by  him  and  held  erroneous,  it  will  not  be  pre- 
sumed that  such  instruction  was  given  at  his  instance  or  request. — 
Pirst  National  Bank  of  Portland  v.  Carroll,  302. 

On  Immaterial  Matter — Breach  of  Contract. 

36.  Where,  in  an  action  to  recover  a  balance  due  for  materials  fur- 
nished for,  and  the  laying  of,  a  pipe-line,  there  was  an  entire  failure 
of  proof  of  the  allegation  in  the  complaint  that  the  contract,  divided 
into  sections  A,  B  and  C,  could  not  be  completed  as  a  whole  in  the 
time  limited  by  it  because  of  an  order  by  deienUant  to  complete  sec- 
tion B  before  section  A,  and  where  the  proof  showed  that  it  was 
immaterial  which  section  of  it  was  completed  first,  it  was  error  to  sub- 
mit instructions  to  the  jury  which  left  them  to  conjecture  whether 
such  change  in  the  order  of  the  work  furnished  any  excuse  for  delay 
in  the  completion  of  the  contract. — First  National  Bank  of  Portland 
V.  Carroll,  302. 

Definition  of-  Technical  Terms. 

37.  The  court  further  erred  in  instructing  the  jury,  in  the  action 
set  out  in  the  foregoing  paragraph,  on  the  question  of  damages  de- 
manded in  defendant's  counterclaim,  that  in  estimating  the  dam- 
ages, those  which  were  ''remote  and  speculative"  should  not  be  con- 
sidered, but  only  those  "actually"  suffered  by  defendant, — the  vice 
of  the  instruction  consisting  in  the  failure  of  the  court  to  define  these 
technical,  legal  terms,  since  without  such  definition  the  jury  must  have 
been  confused  upon  the  subject  of  damages  properly  recoverable  by 
defendant. — ^First  National  Bank  of  Portland  v.  Carroll,  302. 

Curing  Error. 

38.  Nor  was  the  error  in  the  foregoing  instruction  cured  by  one  subse- 
quently given,  assuming  that  the  latter  correctly  stated  the  law. — 
First  National  Bank  of  Portland  y.  Carroll,  302. 
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Applicability  to  Pleadings  and  Evidence. 

39.  Where,  in  an  action  to  recover  a  balance  due  on  a  contract  for 
the  furnishing  of  water  pipe  and  the  laying  of  the  same,  no  testi- 
mony had  been  introduced  on  the  question  of  loss  of  profits  sustained 
by  the  noneompletion  of  the  contract  within  the  time  limited,  and 
where  the  pleadings  did  not  warrant  the  submission  of  the  question 
to  the  jury,  an  instruction  thereon  was  inapplicable. — First  National 
Bank  of  Portland  v.  Carroll,  302. 

Damages  for  Breach  of  Contract — Error. 

40.  The  giving  of  an  instruction, — ^in  an  action  to  recover  a  balance 
due  for  material  furnished  and  labor  done  under  a  contract  to  con- 
struct a  pipe-line,  in  a  counterclaim  to  which  defendant  asked  damages 
for  noneompletion  of  the  work  within  the  time  limited, — which,  in 
attempting  to  state  the  abstract  proposition  of  law  that  only  those 

damages  which  were  the  natural  and  probable  result  of  delay  in  the 
completion  of  the  contract  could  be  recovered,  in  effect  limited  the 
defendant  to  the  recovery  of  only  such  damages  as  the  parties  at  the 
time  they  entered  into  the  agreement  knew  would  flow  from  its 
breach,  was  error,  in  that  under  it,  no  showing  having  been  made 
that  the  parties  at  the  time  the  contract  was  made  knew  that  any 
particular  damages  would  result  from  its  breach,  defendant  was 
barred  from  any  recovery  whatever  on  his  counterclaim. — First  National 
Bank  of  Portland  v.  Carroll,  302. 

Abstract  Propositions  of  Law. 

41.  Generally  speaking,  district  courts  in  charging  juries  should  re- 
frain from  submitting  abstract  propositions  of  law  and  thus  leaving 
it  to  them  to  apply  such  principles  to  the  facts  of  the  particular  case 
before  them. — First  National  Bank  of  Portland  v.  Carroll,  302. 

Contracts — Breach — Damages — Applicability  of  Instruction  to  Issues. 

42.  Where,  in  an  action  to  recover  for  material  furnished  and  work 
done  in  the  construction  of  a  water  pipe-line  under  a  contract,  no  de- 
mand was  made  in  defendant's  counterclaim  for  damages  other  than 
those  which  were  the  natural  and  probable  result  of  a  noneompletion 
of  the  contract  within  the  time  limited,  and  such  as  the  parties  could 
reasonably  anticipate  as  a  result  of  such  noneompletion  under  the 
circumstances  known  to  the  parties  at  the  time  the  contract  was  en- 
tered into,  it  was  error  to  charge  that,  in  the  absence  of  proof  of 
knowledge  on  the  part  of  the  contractor,  at  the  time  the  agreement 
was  made,  of  special  circumstances  which  made  other  damages  for  the 
delay  the  natural  and  probable  effect  thereof,  such  damages  only  as 
were  implied  by  the  contract  itself,  and  such  as  would  naturally  flow 
from  its  breach  or  could  reasonably  be  anticipated,  could  be  recovered 
by  the  defendant.  The  instruction  was  inapplicable. — Mrst  National 
Bank  of  Portland  v.  Carroll,  302. 

Same. 

43.  The  court  also  erred  in  submitting  an  instruction  in  the  ease 
above  set  forth,  that  proof  of  knowledge  of  specicU  circumstances 
which  formed  the  basis  of  any  damages  claimed  in  defendant 's  counter- 
claim for  noneompletion  of  the  contract  in  time,  was  essential  in  order 
to  make  the  contractor  liable,  where  defendant  had  not  alleged  facts 
in  his  counterclaim  showing  any  special  circumstances  surrounding 
the  making  of  the  contract  by  reason  of  which  damages  were  caused 
other  than  those  which  naturally  flowed  from  its  breach.  The  in- 
struction was  not  applicable  under  the  pleadings. — First  National  Bank 
of  Portland  v.  Carroll,  302. 
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Criminal  Law — Appeal — Absence  ot  Evidence  from  Record. 

44.  Wbeve  the  record  on  appeal  in  a  criminal  cause  does  not  contain 
a  bill  of  exceptions  or  statement  of  the  case  embodying  anj  of  the 
evidence,  instructions  complained  of  as  erroneous  must  have  been  so 
under  any  conceivable  state  of  facts  which  the  evidence  introduced  at 
the  trial  tended  to  establish,  in  order  to  overcome  the  presumption  in 
favor  of  the  district  court 's  action  in  submitting  them  and  to  warrant 
a  reversal. — State  v.  Sloan,  3G7. 

Criminal  Law — Grand  Larceny — Defective  Definition  of  Crime — ^Erroneous 
Instruction. 

45.  An  instruction  given  in  a  prosecution  for  grand  larceny,  which 
simply  defined  the  crime  in  the  words  of  the  statute,  and  which  was 
not  aided  by  appropriate  language  in  other  paragraphs  of  the  charge 
supplementing  the  definition  so  as  to  include  the  necessary  element 
of  felonious  or  criminal  intent,  was  erroneous.  (State  v.  Allen,  34 
Mont.  403,  87  Pac.  177.)— State  v.. Sloan,  367;  State  v.  McLeod,  372; 
State  V.  Anderson  et  al.,  374. 

Criminal  Law — Grand  Larceny — Defective  Definition  of  Crime. 

46.  Nor  was  the  vice  in  the  foregoing  instruction  cured  by  the  use 
of  the  words  ** steal"  and  '* larceny,"  used  synonymously,  since  they 
could  not  have  been  understood  by  the  jury  as  having  any  broader 
import  than  that  given  to  the  term  ** larceny"  in  the  definition. — 
State  v.  Sloan,  367;  State  v.  McLeod,  372;  State  v.  Anderson  et  al., 
374. 

Criminal  Law — Credibility  of  Witnesses. 

47.  It  is  error  to  instruct  the  jury  in  a  criminal  case,  on  the 
question  of  the  credibility  of  witnesses,  that  important  and  striking 
contradictions  should  be  attributed  to  willful  perjury  rather  than  to 
the  fault  of  inattention  or  defect  of  memory.  {State  v.  Allen,  34 
Mont.  403,  87  Pac.  177.)— State  v.  Sloan,  307. 

Credibility  of  Witnesses. 

48.  The  statement,  in  an  instruction  given  in  a  criminal  cause,  that 
coincidence  in  all  points  of  the  stories  of  different  witnesses  always 
engenders  a  suspicion  of  practice  and  concert,  and  therefore  gives 
rise  to  the  imputation  of  perjury,  was  error.  (State  v.  Allen,  34  Mont. 
403,  87  Pac.  177.)— State  v.  Sloan,  367;  State  v.  McLeod,  372. 

Grand  Larceny — Accomplices — Invasion  of  Province  of  J[ury. 

49.  For  the  district  court  to  give  expression,  in  its  charge  to  the 
jury,  to  its  assumption  that  a  witness  in  a  prosecution  for  grand 
larceny  was  the  accomplice  of  the  defendant,  was  an  invasion  of 
the  province  of  the  jury,  since  it  impliedly  told  them  that  defendant 
was  guilty'  of  the  crime  charged  as  principal,  (State  v.  Allen,  34 
Mont.  403,  87  Pac.  177.)— State  v.  Sloan,  367. 

Criminal  Law — Value  of  Circumstantial  Evidence. 

60.  In  a  criminal  cause  the  district  court,  in  charging  the  jury  upon 
the  value  of  circumstantial  evidence,  should  refrain  from  saying  that 
conviction  should  follow  if  such  evidence  convinces  their  **  guarded 
judgment,"  since  it  may  mislead  the  jury,  even  though  in  other  in- 
structions the  rule  be  properly  stated.  (State  v.  Allen,  34  Mont.  403, 
87  Pac.  177.)— State  v.  Sloan,  367. 

Criminal  Law — Evidence — Weight  to  be  Given  to  Affirmative  and  Nega- 
tive Testimony. 

51.  An  instruction,  given  in  a  criminal  prosecution,  that,  other 
things  being  equal,  **  affirmative  testimony  is  in  general  entitled 
to  more  weight  than  negative  testimony,"  was  vague  and  indefin- 
ite^  in  that  it  failed  to  point  out  what  character  of  testimony  was  to 
Mont.,  VoL  35-42 
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be  weighed  under  the  rule  stated  and  what  attendant  facts  and 
circumstances  should  be  considered.  As  a  general  rule,  such  an  in- 
struction should  not  be  given  without  careful  qualification  with 
reference  to  the  attendant  circumstances;  arid  the  safer  practice 
is  to  submit  the  evidence,  under  general  instructions,  and  allow  the 
jury  to  weigh  and  test  it  according  to  the  ordinary  rules. — State  v. 
McLeod,  372. 
Criminal  Law — Assault — Harmless  Error. 

52.  Where  one  charged  with  assault  in  the  second  degree  was  con- 
victed of  that  crime  in  the  third  degree,  he  was  not  prejudiced  by  an 
instruction  which  comprised  all  of  the  subdivisions  of  section  401 
of  the  Penal  Code,  setting  forth  the  various  circumstances  under 
which  the  crime  in  the  higher  degpree  may  be  committed. — State  T. 
Farnham,  375. 

Criminal  Law — Assault  in  Its  Degrees — Harmless  Error. 

53.  In  a  prosecution  for  assault  in  the  second  degree,  an  instruc- 
tion which  directed  the  jury,  inter  alia,  that  while  eight  of  their 
number  could  return  a  verdict  of  guilty  of  assault  in  the  third  de- 
gree, it  required  a  unanimous  verdict  to  find  him  guilty  of  the  crime 
in  its  higher  degree  or  a  verdict  of  not  guilty,  but  which  omitted  to 
charge  that  if  the  jury  unanimously  agreed  that  defendant  was  not 
guilty  of  assault  in  the  second  degree,  and  if  thereupon  eight  of  their 
number  came  to  the  conclusion  that  he  was  not  guilty  of  the  crime 
in  the  third  degree,  he  should  be  acquitted,  was  harmless  error 
where  the  record  showed  that  nine  of  the  jurors  agreed  to  the  ver- 
dict finding  defendant  guilty  of  assault  in  the  third  degree. — State 
V.  Farnham,  375. 

"Witnesses — Criminal  Law — Defendant — Credibility — Presumption  of  Inno- 
cence. 

54.  An  instruction  submitted  to  the  jury  in  a  criminal  cause,  em- 
bodying the  provisions  of  section  2442  of  the  Penal  Code,  that  a 
defendant  cannot  be  compelled  to  be  a  witness  against  himself,  and 
that  if  he  does  testify,  the  fact  that  he  is  the  defendant  and  the 
nature  and  enormity  of  the  crime  with  which  he  stands  charged 
could  be  taken  into  consideration  by  the  jury  in  weighing  his  tes- 
timony, was  not  open  to  the  objection  that  it  practically  deprived 
him  of  the  presumption  of  innocence  which  attends  him  until  his 
guilt  is  established  beyond  a  reasonable  doubt. — State  y.  Farnham, 
375. 

Eefusal — When   not   Error. 

55.  W^here  the  district  court  in  a  prosecution  for  assault  in  the 
second  degree  had  fully  covered  the  law  of  the  case  in  the  instruc- 
tions given,  error  may  not  be  predicated  upon  its  refusal  to  submit 
others  requested  by  defendant. — State  v.  Farnham,  375. 

Befusal — When  not  Error. 

56.  An  instruction  requested  by  the  defendant  in  a  criminal  prose- 
cution which  commented  upon  the  evidence,  and  one  not  justified  by 
the  facts  of  the  case,  were  properly  refused. — State  v.  Farnham,  375. 

Eequested  Modification  of — ^Personal  Injuries — Cities  and  Towns. 

57.  In  an  action  against  a  city  for  personal  injuries,  sustained  by 
plaintiff  in  falling  on  a  sidewalk  on  which  snow  and  ice  had  been 
permitted  to  accumulate  in  such  a  way  as  to  create  an  obstruction, 
the  defendant  was  not  prejudiced  by  the  court's  action  in  modifying 
a  requested  instruction  so  as  to  make  the  city  liable  for  any  defec- 
tive condition  of  or  obstruction  on  the  walk,  where  all  the  evidence 
introduced  referred  only  to  the  dangerous  condition  of  the  walk 
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occasioned  by  the  accumnlation  of  snow  and  iee,  and  to  no  other.— 
Storm  V.  City  of  Butte,  385. 
Eeview — ^Briefs — Bales. 

58.  Instructions  not  set  out  in  the  specifications  of  error,  as  re- 
quired by  the  Bules  of  the  supreme  court  (Bule  Z,  subd.  3b,  30  Mont, 
xxxviii).  will  not  be  considered  on  appeal. — Storm  y.  City  of  Butte, 
385. 

Attorneys— Argument  to  Jury — ^Beading  Instructions. 

59.  Error  alleged  to  have  been  committed  by  the  district  court  in 
refusing  an  attorney  permission  to  make  use  of  the  instructions  in 
his  argument  to  the  jury  theretofore  read  to  them,  deemed  harm- 
less where  the  record  did  not  disclose  that  he  was  unable  to  prop- 
erly argue  his  case  without  the  instructions  or  that  he  could  not 
recall  to  the  jury  the  substance  of  the  charge  as  given. — Storm  v. 
City  of  Butte,  385. 

Same. 

60.  Under  Session  Laws  of  1901,  page  160,  an  attorney  may,  during 
the  course  of  his  argument  to  the  jury,  re-read  such  portions  of  the 
charge  as  he  deems  pertinent. — Storm  v.  City  of  Butte,  385. 

Personal  Injuries — ^Damages — Medical  Services — Eeasonableness  of  Fee. 

61.  In  a  personal  injury  case  plaintiff  testified  that  she  paid  a 
physician  $50  for  medical  treatment  rendered  necessary  by  the 
injuries  received.  The  physician  deposed  to  the  fact  that  he  had 
charged  plaintiff  $56  for  his  services.  No  testimony  was  introduced 
to  show  that  the  charge  made  and  paid  was  a  reasonable  one.  The 
court  instructed  the  jury  that  "such  sum  of  money  as  will  compen- 
sate the  plaintiff  for  the  amount  expended  by  her  in  and  about  the 
treatment  of  her  injuries,  including  medical  attendance,  might  be 
recovered  by  her."  Held,  that  this  instruction  was  error,  in  that  it 
practically  directed  the  jury  to  find  for  the  plaintiff,  in  respect  of 
the  medical  attendance,  in  the  sum  paid  for  them,  irrespective  of 
the  reasonableness  of  the  fee,  which  must  be  established  in  order 
to  me.e  the  amount  paid  recoverable  as  damages. — Storm  v.  City 
of  Butte,  385. 

Negligent  Killing  of  Person — ^Damages — ^Estimate. 

62.  In  charging  the  jury,  in  an  action  to  recover  damages  for  the 
negligent  killing  of  a  person,  upon  the  question  of  determining  the 
pecuniary  loss  sustained  by  plaintiff  through  the  death  of  decedent, 
the  court  should  submit  a  definite  rule  to  guide  theiA  in  arriving  at 
an  estimate  of  such  damages  as  are  capable  of  computation.  {Bourlce 
V.  Butte  El  f  P.  Co.,  33  Mont.  267,  83  Pae.  470.)— Olsen  v.  Montana 
Ore  Purchasing  Co.,  400. 

Conversion — Fraud — Degree  of  Proof. 

63.  An  instruction,  submitted  to  the  jury  in  an  action  in  conver- 
sion, charging  that  fraud  is  never  presumed,  **but  must  be  clearly 
and  distinctly  proven,**  was  erroneous,  in  that  it  advipcd  the  jury 
that  something  more  than  a  bare  preponderance  of  the  evidence  was 
necessary  to  prove  fraud  and  therefore  imposed  too  great  a  burden 
upon  the  party  alleging  it. — Gehlcrt  v.  Quinn  et  al.,  451. 

Criminal  Law — Prior  Convictions — Faulty  Instruction — When  not  Preju- 
dicial. 

64.  Where  the  defendant,  charged  with  robbery  and  prior  convic- 
tions, was  found  guilty  of  robbery,  he  suffered  no  prejudice  by  the 
statement  of  the  court  in  an  instruction  that,  if  che  jury  found  the 
defendant  not  guilty  of  that  crime,  it  would  not  be  necessary  for 
them   to   find   upon   the   question   of   prior   convictiona,   iaatead   of 
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charging  positively,  as  it  should  have  done,  that  in  that  event  tlie 
question   of  prior  convictions  should  not  be  considered. — State  ▼. 
Gordon,  458. 
Criminal  Law — Request — Appeal. 

65.  Under  section  2070  of  the  Penal  Code,  as  amended  by  Laws  of 
1901,  page  173,  appellant,  convicted  of  crime,  will  not  be  heard  to 
complain  of  instructions  in  which  the  court  made  reference  to  the 
information  in  stating  the  facts,  instead  of  making  an  independent 
statement  of  the  case.  If  the  instructions  given  did  not  appear 
satisfactory  to  defendant,  he  should  have  requested  others  more  fully 
covering  the  matter  deemed  faulty. — State  v.  Gordon,  455. 

Criminal  Law — Assumption  of  Fact. 

66.  An  instruction  in  a  criminal  case,  in  the  language  of  the  Penal 
Code,  section  21,  that  the  intent  is  manifested  by  circumstances  con- 
nected with  the  offense,  etc.,  was  not  objectionable,  the  expression 
**the  offense '*  having  reference  to  the  crime  charged  in  the  infor- 
mation and,  therefore,  not  being  subject  to  the  criticism  that  it 
assumes  that  in  fact  a  crime  had  been  committed. — State  v.  Gordon, 
458. 

Criminal  Law — Assumption  of  Fact — ^When  not  Reversible  Error. 

67.  Where  the  record  on  appeal  in  a  criminal  case  contained  none 
of  the  evidence  introduced  at  the  trial,  but  only  those  proceedings 
which  fall  under  the  technical  designation  "record  of  the  case"  or 
''judgment-roll,''  as  defined  by  Penal  Code,  section  2229,  as  modified 
by  Act  of  1903,  page  47,  an  instruction  which,  by  the  use  of  the 
terms  '*at  the  time  of  the  commission  of  the  crime,"  "when  the  crime 
was  committed,"  and  **at  the  time  and  place  of  the  commission  of 
the  crime,"  virtually  assumed  that  a  crime  had  in  fact  been  com- 
mitted and  might  have  constituted  reversible  error  if  the  evidence 
were  up  for  review,  was  not  such  in  the  absence  of  the  evidence 
from  the  record,  since  the  defendant  in  open  court  may  voluntarily 
have  admitted  the  fact  thus  assumed  by  the  court. — State  v.  Gor- 
don, 458. 

Local  Option  Law — Adoption — Evidence. 

68.  On  a  trial  for  the  violation  of  a  local  option  law,  it  was  the 
duty  of  the  court  to  ascertain  whether  the  law  had  become  opera- 
tive; the  evidence  on  the  question  was  properly  addressed  to  it,  and 
not  to  the  jury;  and  having  found  that  the  election  had  been  held 
and  carried  and  notice  of  the  result  given,  it  correctly  told  the  jury 
in  an  instruction  that  the  law  was  operative  in  the  county. — State 
V.  O'Brien,  482. 

Bequest — Refusal. 

69.  Where  the  court,  in  instructions  given,  has  substantially  cov- 
ered the  matters  embraced  in  those  claimed  to  have  been  erroneously 
refused,  appellant  may  not  complain. — State  v.  O'Brien,  482. 

Criminal  Law — Homicide — Heat  of  Passion — Harmless  Error. 

70.  Defendant  charged  with  murder  in  the  first  degree,  to  which  the 
only  defense  interposed  was  insanity,  was  not  prejudiced  by  an  in- 
struction defining  heat  of  passion,  since  under  it,  taken  in  connec- 
tion with  that  defining  manslaughter,  also  given,  the  jury  might 
have  concluded  that  they  would  be  justified  in  finding  a  verdict  of 
guilty  of  the  latter  crime,  whereas,  if  not  insane,  he  was  guilty  of 
murder. — State  v.   Penna,  535. 

Same — Credibility  of  Witnesses — Erroneous  Instruction. 

71.  An  instruction  charging  the  jury  on  a  trial  for  murder,  that  if 
they  were  satisfied  that  any  witness  had  knowingly  and  willfully 
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testified  falsely  in  any  material  matter,  they  had  the  right  to  reject 
the  whole  of  his  testimony,  ''unless  on  any  point  such  testimony 
is  corroborated  by  the  facts  and  circumstances  of  the  case  or  other 
credible  evidence,"  is  an  unauthorized  restriction  upon  the  discre- 
tionary power  of  the  jury  to  reject  testimony,  and  should  not  be 
given  in  any  case,  in  view  of  section  3390  of  the  Code  of  Civil  Pro- 
cedure, which  provides  that  the  jury  shall  be  instructed  on  all 
proper  occasions,  "that  a  witness  false  in  one  part  of  his  testimony 
is  to  be  distrusted  in  others." — State  v.  Penna,  535. 
Homicide — Credibility  of  Witnesses — Erroneous  Instruction — When 
Harmless  Error. 

72.  Where  the  jury  had  been  repeatedly  charged  that  they  were  the 
ex<»lu6ive  judges  of  the  weight  to  be  given  to  the  evidence  adduced 
before  them  in  a  capital  case,  the  instruction,  mentioned  in  the  fore- 
going paragraph,  restricting  in  an  unauthorized  manner  the  dis- 
cretionary power  of  the  jury  to  reject  testimony,  could  not  have 
afl'ected  the  rights  of  the  defendant  prejudicially. — State  v.  Penna, 
535. 

Homicide — Qood  Character  of  Defendant — Misleading  Instruction. 

73.  The  submission  of  an  instruction  to  the  effect  that  the  jury 
could  consider  the  good  character  of  the  defendant  on  trial  for 
murder,  as  a  fact  or  circumstance  tending  to  establish  his  innocence, 
was  misleading  and  prejudicial,  where  no  evidence  had  been  intro- 
duced on  the  subject;  the  jury  may  have  understood  from  this 
instruction  that  in  the  absence  of  such  evidence  they  should  find 
against  defendant  on  this  point. — State  v.  Penna,  535. 

Assault  in  Second  Degree — Definition  of  Grime — ^Request — ^Refused. 

74.  Before  defendant,  on  trial  for  assault  in  the  second  degree,  can 
eomplain  of  an  instruction  which  defined  the  crime  of  assault  in  the 
third  degree  in  the  words  of  the  statute,  but  did  not  specifically  de- 
fine the  distinctions  between  this  degree  of  the  offense  and  assault 
in  the  first  and  second  degrees,  he  must  have  made  request  for  a 
more  specific  instruction  and  have  had  it  refused,  since,  generally 
speaking,  there  is  no  error  if  the  court  has  submitted  the  statutory 
definitions  to  the  jury. — State  v.  Tracey,  552. 

Same — ^Technical  Error — Effect. 

75.  Where,  under  the  evidence  submitted  at  a  trial  for  assault  in 
the  second  degree,  the  defendant  might  have  been  convicted  of 
assault  in  either  the  second  or  third  degree,  but  was  found  guilty 
of  the  lower  degree,  the  judgment  will  not,  under  Penal  Code,  sec- 
tions 2320,  2600,  be  reversed  for  a  purely  technical  error  in  giving 
an  instruction. — State  v.  Tracey,  552. 

Same — Credibility  of  Witnesses — Technical  Error, 

76.  Even  though  an  instruction,  given  in  a  prosecution  for  assault 
in  the  second  degree,  which  laid  down  an  unauthorized  restriction 
upon  the  power  of  the  jury  to  reject  the  testimony  of  a  witness  who 
had  willfully  testified  falsely  to  a  material  matter,  was  technically 
erroneous,  the  substantial  rights  of  the  defendant  were  not  affected 
by  it  prejudicially,  where  the  jury  had  been  instructed  that  they 
were  the  exclusive  judges  of  the  weight  to  be  given  to  the  evidence, 
and  defendant  was  convicted  of  assault  in  the  third  degree. — State 
▼.  Tracey,  552. 

Same — Befusal  of  Instruction — ^When  nat  Error. 

77.  Refusal  of  an  instruction,  on  a  trial  for  assault  in  the  second 
degree,  to  the  effect  that  in  determining  whether  or  not  defendant's 
conduct  was  willful  or  wrongful,  the  jury  might  take  into  cOnsidera- 
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tion  whether  the  defendant  did  anything  to  bring  about  the  tronble; 
whether  at  the  time  he  was  engaged  in  his  regular  occupation; 
whether  he  used  more  force  than  necessary,  and  whether  he  did 
anything  that  indicated  an  intention  to  wound  the  prosecuting  wit- 
ness, and  that  if  then  they  were  not  satisfied  beyond  a  reasonable 
doubt  that  his  conduct  was  either  willful  or  wrongful,  acquittal 
should  follow,  was  not  error,  where,  in  instruotions  given,  the  jury 
had  been  charged  that  if  they  were  not  satisfied  beyond  a  reasonable 
doubt  that  the  defendant  had  willfully  and  wrongfully  assaulted 
the  prosecuting  witness  with  intent  to  do  him  grievous  bodily  harm, 
they  should  acquit  him. — State  v.  Tracey,  552. 

INSURANCE. 
See  Life  Insurance. 

INTEREST. 

Physicians  and  Surgeons — Action  for  Services — ^Interest  on  Balance  Due. 

1.  Interest  on  balance  due  a  physician  for  medical  services  seems 
to  be  properly  allowable,  under  Civil  Code,  section  4280,  in  an  action 
to  recover  such  balance.  (Heferlin  v.  Karlman,  29  Mont  139,  74 
Pac.  201.)— Leggat  v.  Gerrick,  91. 

Administrators — When   not   Chargeable  with   Interest. 

2.  Where,  on  appeal  from  an  order  settling  and  allowing  an  admin- 
istrator's annual  account,  the  record  did  not  show  that  the  adminis- 
trator did  or  could  have  invested  the  sum  of  $100,000,— or- 
dered distributed  but  from  which  order  he  appealed— during  the 
time  intervening  between  the  taking  of  his  appeal  and  its  deter- 
mination, or  that  he  failed  to  prosecute  the  appeal  with  diligence, 
he  is  not  personally  chargeable  with  interest  thereon. — ^In  re  Davia' 
Estate,  273. 

INTOXICATING  LIQUORS. 
See  Local  Option. 

JUDGMENT-ROLL. 
See  New  Trial,  17;  Judgments,  4,  6. 

JUDGMENTS. 

Waiver  of  irregularities  in  rendition  of  judgment,  on  appeal  from  jus- 
tice's court, — see  Waiver,  6. 

When  judgment  bar  to  new  action, — see  Pleading  and  Practice,  11. 

Water  Rights — ^Who  may  be  Bound  by  Judgments — Res  Adjudicaia — ^Par- 
ties. 

1.  A  plaintiff  in  a  water  right  suit  who,  though  not  technically 
a  party  to  certain  prior  suits  of  the  same  character,  was  so  con- 
nected with  them  by  his  interest  in  the  result  of  the  litigation  and 
his  active  participation  in  it,  will  be  held  to  be  bound  by  the  judg- 
ments rendered  in  such  other  suits. — ^Pew  v.  Johnson,  173. 

Probate  Proceedings — Appeal. 

2.  Under  subdivision  3  of  section  1722,  Code  of  Civil  Procedure,  as 
amended  (Laws  1899,  p.  146),  an  appeal  may  be  taken  from  a  part 
of  an  order  or  judgment  decreeing  certain  persons  to  be  entitled  to 
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share  in  tho  distribytion  of  an  estate  under  a  will,  such  an  order  not 
being  a  "final"  judgment. — In  re  Klein's  Estate,  185. 
Appeal  from  "Part"  of  Judgment— Law  of  the  Case, 

3.  Where  a  motion  to  dismiss  the  appeal  of  an  executor  and  cer- 
tain legatees  from  that  portion  of  a  "judgment,"  rendered  in  a 
proceeding  had  under  sections  2840-2842  of  the  Code  of  Civil  Pro- 
cedure, declaring  certain  other  claimants  to  be  also  entitled  to  share 
in  the  distribution  of  an  estate  under  a  will,  based  on  the  ground 
that  an  appeal  does  not  lie  from  a  part  thereof,  was  denied  upon 
consideration  of  exhaustive  briefs  of  counsel,  the  determination  of 
the  question  will  be  deemed  the  law  of  the  case  on  ita  submission 
on  the  merits.--In  re  Klein's  Estate,  185. 

Appeal — Law  of  the  Case — Bea  Adjudieata, 

4.  The  decision  of  the  supreme  court  on  a  former  appeal  that  a 
judgment  on  the  pleadings  is  the  same  as  a  judgment  on  demurrer, 
and  that  a  judgment  relied  on  as  rea  adjudicata  showed  upon  its  face 
that  it  belonged  to  the  class  referred  to  in  section  1007  of  the  Code 
of  Civil  Procedure,  when  it  declares  that  a  final  judgment  dismiss- 
ing a  complaint  is  not  a  bar  to  a  new  action  on  the  same  cause  of 
action  "unless  it  expres8l7  declares,  or  it  appears  by  the  judgment- 
roll,  that  it  is  rendered  upon  its  merits,"  constitutes  the  law  of  the 
case  on  a  subsequent  appeal. — Glass  et  al.  y.  Basin  &  Bay  State  Min. 
Co.,  567. 

On  Pleadings — On  Merits. 

5.  For  a  judgment  on  the  pleadings  to  constitute  a  judgment  on 
the  "merits,"  as  that  term  is  used  in  section  1005  of  the  Code  of 
Civil  Procedure,  which  provides  that  in  all  cases,  other  than  those 
mentioned  in  section  1004,"  judgment  must  be  rendered  on  the 
"merits,"  it  must  determine  the  merits  of  the  controversy,  as  dis- 
tinguished from  the  merits  of  the  pleading  attacked;  and  the  mere 
fact  that  section  1004  makes  no  mention  of  a  judgment  on  the  plead- 
ings does  not  necessarily,  by  virtue  of  section  1005,  constitute  such 
a  judgment  one  on  the  merits. — Glass  et  al.  y.  Basin  ft  Bay  State 
Min.  Co.,     567. 

Dismissal — ^When  Bar  to  Another  Action. 

6.  Under  section  1007  of  the  Code  of  Civil  Procedure,  a  judgment 
of  dismissal  is  not  a  bar  to  another  action  upon  the  same  cause  of 
action,  unless  rendered  on  the  merits,  which  fact  must  appear  either 
by  express  declaration  upon  the  face  of  the  judgment,  or  elsewhere 
from  the  judgment-roll. — Glass  et  al.  y.  Basin  ft  Bay  State  Min. 
Co.,  567. 

JUDICIAL  DISTRICTS. 
See  Habeas  Corpus,  1,  2. 

JUDICIAL   NOTICE. 
Of  regularity  of  special  election  on  local  option, — see  Criminal  Law,  47. 

JURISDICTION. 

Of  district  courts, — see  Habeas  Corpus,  1,  2,  5;  Probate  Proceedings,  12; 

Constitution,  3. 

Of  justice  of  the  peace  courts  of  offense  against  local  option  law,- 
Justices  of  the  Peace,  5. 
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JURY. 

Challenge    to    panel, — see    Criminal    Law,    27. 

Misconduct  of  jiirors, — see  New  Trial,  14. 

Trial  by, — see  Eqiiity,  13. 

JUSTICES  OF  THE  PEACE. 

See,  also,  Appeal  and  Error,  5,  71. 

Notice  of  Appeal — Filing  After  Service — Result. 

1.  The  filing  of  a  notice  of  appeal  from  a  justice's  court  after  its 
service  is  ground  for  the  dismissal  of  the  appeal  by  the  district 
court. — McCauley  v.  Jones,  32. 

Notice  of  Appeal — ^Filing  After  Service — ^Dismissal  of  Appeal. 

2.  That  the  notice  of  appeal  from  a  justice  of  the  peace  court  to 
the  district  court  was  served  before  filing,  may  be  urged  as  a  ground 
for  dismissal  of  the  appeal  in  the  supreme  court,  though  such  point 
was  not  raised  in  the  district  court. — McCauley  v.  Jones,  32. 

Appeal — ^Dismissal — Correct  Decision — Reason   for  Decision  Immaterial. 

3.  If  the  district  court's  action  in  dismissing  an  appeal  from  a  jus- 
tice's court  was  correct,  its  reasons  for  doing  so  are  inunaterial. — 
McCauley  v.  Jones,  32. 

Appeal — Record — Correction — ^Power  of  District  Court. 

4.  The  district  court  properly  refused  to  correct  the  transcript  of 
a  justice  of  the  peace,  brought  to  it  on  appeal;  if  it  did  not  speak 
according  to  the  facts,  the  court  should,  upon  a  proper  showing, 
direct  the  justice  to  make  the  correction.— State  v.  O  'Brien,  482. 

Local  Option — ^Jurisdiction — ^Townships. 

5.  Under  section  68  of  the  Code  of  Civil  Procedure,  a  justice  of  the 
peace  elected  in  one  township  had  jurisdiction  of  an  offense  against 
the  local  option  law  committed  in  another  township,  in  the  same 
county. — State  ▼.  O'Brien,  482. 

Appeal — Dismissal — ^Record — Affirmance — ^Bills  of  Exceptions. 

6.  The  judgment  of  the  district  Court  dismissing  an  appeal  from  a 
justice's  court  will  be  affirmed,  where  the  bill  of  exceptions  in  the 
record  presented  to  the  supreme  court  for  review,  is  a  mere  skeleton, 
and  does  not  contain,  by  copy  or  appropriate  reference,  either  the 
transcript  from  the  justice  of  the  peace  court,  notice  of  appeal  to 
the  district  court,  motion  to  dismiss  or  order  dismissing  the  appeal- 
none  of  which  papers  form  a  part  of  the  judgment-roll,  and  must, 
therefore,  be  incorporated  in  a  bill  of  exceptions. — McKee  y.  Bielen- 
berg  et  al.,  533. 

LACHES. 

See,  also.  Briefs,  1;  Nonsuit,  1* 

Equity — ^Dismissal  of  Suit. 

1.  Plaintiff,  as  administrator  and  only  heir  of  the  estate  of  one  of 
the  locators  of  a  mining  claim,  brought  suit  to  have  defendant  de- 
clared involuntary  trustee  of  an  undivided  interest  in  the  claim  and 
to  compel  conveyance  thereof  to  him.  For  twelve  years  prior  to  suit 
he  had  notice  that  the  interest  of  the  estate  represented  by  him  had 
been  forfeited  under  section  2324,  United  States  Revised  Statutes. 
He  did  not  know  when  application  for  patent  was  made,  nor  when 
it  was  no  longer  necessary  to  do  the  annual  representation  work. 
The  estate  had  not  paid  any  taxes  on  the  property  after  issuance 
of  patent,  nine  years  before  suit,  and  plaintiff  had  not  been  on 
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the  claim  for  fifteen  years.  Suit  was  not  begun  until  a  year  after 
death  of  the  adverse  claimant,  and  no  explanation  of  the  unusual 
delay  in  asserting  his  rights  was  offered  by  plaintiff.  Held,  that 
his  rights  were  Imrred  by  laches. — EjiTanaugh  v.  Flavin,   133. 

Equity — Presumptions. 

2.  Where  in  an  equity  suit  the  defense  of  laches  is  relied  upon 
and  plaintiff  fails  to  offer  any  explanation  of  the  apparent  unrea- 
sonable delay  in  the  assertion  of  his  claim,  it  will  be  presumed  that 
none  could  be  offered  and  that  he  made  out  the  best  case  he  could. — 
Kavanaugh  v.  Flavin,  133. 

Equity — Evidence — ^Fraud — ^Patent  to  Mining  Claim. 

3.  Declarations  of  a  decedent  held  competent  as  tending  to  show 
concealment  of  a  fraud  practiced  by  deceased  in  securing  patent 
to  a  mining  claim  in  his  own  name  to  the  exclusion  of  the  plain- 
tiff, and  to  excuse  or  rebut  any  charge  of  laches  against  plaintiff  for 
delay  in  bringing  suit  to  establish  his  interest. — Delmoe  v.  Long,  139. 

Equity — Constructive  Trusts — Mines — Evidence. 

4.  Where,  in  a  suit  to  enforce  a  constructive  trust  in  a  mining 
claim,  it  appeared  that  the  proceedings  had  in  the  land  office  look- 
ing to  the  procurement  of  patent  bad  been  conducted  by  plaintiff's 
co-owner,  who  had  died  prior  to  bringing  of  suit;  that  plaintiff  had 
been  assured  by  him  repeatedly  that  the  patent  ran  to  both  of  them, 
whereas,  by  reason  of  fraudulent  representations  to  the  officers  of 
the  land  department,  it  had  been  issued  to  deceased  alone;  that  this 
knowledge  did  not  come  to  plaintiff  until  after  his  associate's  death; 
that  because  of  decedent's  conduct  in  dealing  with  the  property 
after  patent  as  if  both  were  still  co-owners,  plaintiff  did  not  make 
any  inquiry;  that  the  value  of  the  property  had  not  changed  ap- 
preciably since  patent;  and  that  as  soon  as  plaintiff  ascertained  that 
his  trust  had  been  betrayed  by  his  associate  he  commenced  suit,  he 
was  not  guilty  of  laches. — Delmoe  v.  Long,  139. 

Corporate   Stock — Transfer — Duty   of   Officers. 

5.  A  purchaser  of  shares  of  mining  stock  from  the. equitable  owner, 
whose  ownership  was  not  disputed  by  his  associates  in  whose  name 
the  stock  was  held  at  the  time,  was  not  precluded  by  laches  from 
having  the  stock  transferred  on  the  books  of  the  company,  since 
its  officers  are  bound  to  make  the  transfer  at  any  time  when  prop- 
erly directed  to  do  so,  and  no  lapse  of  time  will  protect  them  from 
the  consequences  of  a  refusal. — ^Barker  v.  Montana  G.  S.  P.  &  T. 
Min.  Co.  et  al.,  351. 

LAW  OF  THE  CASE. 
See  Appeal  and  Error,  33,  34,  77. 

LICENSE. 
See  Trespass,  4« 

LICENSES. 
See  Physicians  and  Surgeons,  1. 

LIFE  INSURANCE. 

Policy — ^Breach  of  Conditions — Erroneous  Instruction. 

1.  Where  a  life  insurance  policy  provided  that  it  should  be  void: 
(1)  if  insured  had  been  attended  by  a  physician  for  any  serious  dis. 


666  Mechanics'  and  Materialmen's  Liens. 


ease  within  two  years  prior  to  the  date  of  the  policy,  or  (2)  if  before 
its  date  he  had  any  pulmonary  disease — it  was  error  for  the  court 
to  instruct  the  jury,  in  an  action  to  recover  the  amount  of  the  policy, 
that  there  was  but  one  question  for  them  to  decide,  viz.,  whether 
deceased  had  been  attended  by  a  physician  as  provided  in  the  first 
clause,  and,  if  they  found  that  he  had  not,  they  should  find  for  plain- 
tiff— ^in  that  the  instruction  ignored  the  second  defense  urged  by  the 
insurer,  that  deceased  had  been  afflicted  by  tuberculosis  of  the  lungs. 
Sullivan  v.  Metropolitan  Life  Ins.  Co.,  1. 
Policy — ^Breach  of  Conditions — Good  Faith  of  Insured — ^Instruction. 

2.  An  instruction,  given  to  the  jury  in  an  action  on  a  life  insurance 
policy,  that  if  the  insured  acted  in  good  faith  when  answering  cer- 
tain questions  in  the  application  for  the  policy,  even  if  wrongly  an- 
swered, verdict  should  be  for  plaintiff,  was  upon  a  point  not  at  issue 
and  immaterial,  where  the  policy  declared  that  it  contained  the  en- 
tire agreement  between  the  parties  to  it,  and  where  the  defense 
relied  upon  was  the  breach  of  two  provisions  contained  in  the  con- 
tract of  insurance. — Sullivan  v.  Metropolitan  Life  Ins.  Co.,  1. 

Policy — ^Waiver  of  Conditions — ^Instructions. 

3.  Where  a  life  insurance  policy  provided  that  its  terms  could  not 
be  changed  or  its  conditions  varied  except  by  a  writing  signed  by 
the  president  or  secretary  of  the  insurance  company,  the  defendant 
in  an  action  on  the  policy  was  entitled  to  have  the  jury  instructed 
that  any  waiver  of  the  terms  and  conditions  in  the  contract  must 
have  been  in  writing. — Sullivan  v.  Metropolitan  Life  Ins.  Co.,  !• 

TiTMTTATIONa 
See  Statute  of  Limitations. 

LIVEEY-STABLES. 
See  Municipal  Corporations,  1. 

LIVE  STOCK. 

Ownership  of  increase, — see  Claim  and  Delivery,  12. 

Estrays, — see  Claim  and  Delivery,  1:3;   Criminal  Law,  71. 

LOCAL  OPTION. 
See  Criminal  Law,  39-55. 

MASTER  AND   SERVANT. 
See  Personal  Injuries,  1-14. 

MECHANICS'  AND  MATERIALMEN'S  MENS. 

Foreclosure — Parties — Pleading — Issues. 

1.  Where,  in  a  suit  to  foreclose  a  materialman's  lien,  a  bank  was 
joined  as  defendant  under  an  allegation  that  it  claimed  some  right  or 
interest  in  the  property,  and  answered,  setting  up  a  mortgage  which 
had  been  foreclosed,  that  the  property  had  been  purchased  by  it  at 
foreclosure  sale,  and  that  plaintiffs'  claim  was  subsequent  and  inferior 
to  the  mortgage  and  the  bank's  title,  such  defendant  was  the  real 
party  in  interest  so   far  as  the   equitable  feature  of  the  case  was 
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concerned,  and  was  entitled  to  insist  that  plaintiflFs  make  out  a 
against  it. — McEwen  et  al.  v.  Union  Bank  &  Trust  Co.,  470. 

When  Material  is  ''Furnished" — ^Delivery  to  Carrier. 

2.  Plaintiffs  agreed  to  manufacture  certain  machinerj  and  deliver 
same  for  shipment  in  ' '  knocked-down ' '  form  f .  o.  b.  cars  at  their  place 
of  business  in  the  state  of  New  York,  and,  at  the  consignee's  option,  to 
send  men  to  put  the  machinery  together.  This  option  was  never  ex- 
ercised. Shipment  was  made  on  June  6,  1900,  the  invoice  being  dated 
June  8th.  The  materials  reached  their  destination  in  this  state  on 
June  18th.  Plaintiffs  filed  their  claim  of  lien  on  September  14th  of 
the  same  year.  Held,  that  the  materials  had  been  "furnished," 
within  the  meaning  of  that  term  as  used  in  the  statute  relating  to 
mechanics'  and  materialmen's  liens  (Code  Civ.  Proc,  sec.  2131),  on 
the  day  they  were  delivered,  in  accordance  with  the  contract,  on  board 
cars  on  June  6th,  and  that  by  filing  the  claim  on  September  14th  fol- 
lowing, more  than  ninety  days  after  June  6th,  the  law  had  not  been 
complied  with  and  the  lien  did  not  attach. — McEwen  et  aL  v.  Union 
Bank  ft  Trust  Co.,  470. 

MEDICAL   ATTENDANCE. 
Bee  Personal  Injuries,  15;  Physicians  and  Surgeons,  1,  2. 

MINES  AND  MINING. 

Bee,  also.  Attachment,  5,-  Corporations,  2-9;  Equity,  2,  4,  5,  6,  8,  9,  11; 
Personal  Injuries,  1,  2  3,  5,  6.  7. 

Assessment  Work — ^Nonperformance — Patent — Conclusiveness. 

1.  Ex  parte  proceedings  had  under  section  2324  of  the -United  States 
Bevised  Statutes  by  one  of  two  co-owners  of  a  mining  claim  by  "ad- 
vertising out ' '  his  co-owner 's  interest  for  alleged  failure  to  contribute 
his  share  of  the  annual  assessment  work,  have  no  force  or  effect  where 
in  fact  no  assessment  work  had  been  done  by  the  party  publishing 
the  notice;  and  therefore  the  issuance  of  patent  to  the  latter  to  the 
exclusion  of  the  former  was  not  conclusive. — ^Delmoe  v.  Long,  139. 

AjBsessment  Work — ^Nonperformance — Forfeiture — Sta tutes — Construction. 

2.  Section  2324  of  the  United  States  Bevised  Statutes,  providing  that 
where  one  of  several  co-owners  of  a  mining  claim  fails  to  contribute 
his  share  of  the  expenses  of  the  annual  representation  work,  his  in- 
terest shall  become  the  property  of  his  co-owners  upon  the  giving  of 
proper  notice,  is  a  statute  of  forfeitures  and  must  be  strictly  con- 
strued.— ^Delmoe  v.  Long,  139. 

Patent — Assessment  Work. 

3.  Quaere:  After  application  for  patent  to  a  mining  claim  and  com- 
pletion of  publication  of  notice,  is  any  further  annual  representation 
work  on  the  claim  necessary  t — Delmoe  v.  Long,  139. 

Adverse  Claims — Complaint — Sufficiency. 

4.  The  complaint  in  a  suit  to  determine  an  adverse  claim  to  mining 
ground,  under  section  2326  of  the  United  States  Bevised  Statutes,  must, 
in  order  to  state  a  cause  of  action,  allege,  among  other  things,  that 
the  adverse  claim  was  filed  in  the  proper  land  office  within  the  sixty 
days  allowed  by  the  statute  after  the  filing  of  application  for  patent. 
Thornton  v.  Kaufman,  181. 

Adverse  Claims — Complaint — Sufficiency — ^Appeal. 

5.  Where  it  can  be  ascertained  from  the  face  of  the  record  in  an  ad- 
verse suit  to  a  mining  claim,  that  action  was  brought  within  thirty 
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days  after  the  filing  of  the  adverse  claim  in  the  proper  land  offiee,  fhe 
judgment  will  not  be  reversed  even  though  the  complaint  failed  to  al- 
lege this  fact  in  terms. — Thornton  v.  Kaufman,  181. 

Adverse  Claims — Complaint — Defective  Allegations — Cannot  be  Aided  by 
Reply. 

6.  A  complaint  in  an  adverse  suit  to  determine  which  one  of  two 
claimants  is  entitled  to  patent  to  a  mining  claim,  defective  in  that  it 
omitted  to  allege  that  adverse  claim  had  been  filed  in  the  land  ofiSee 
within  sixty  days  after  application  for  patent,  could  not  be  aided  by 
allegations  in  a  reply. — Thornton  v.  Kaufman,.  181. 

Adverse  Suits — Location — Development  Work — ^Insufficiency. 

7.  In  an  adverse  suit  to  a  quartz  lode  mining  claim  it  appeared 
that  defendant  had  posted  his  notice  of  location  on  the  surface  of 
the  claim  and  marked  the  boundaries,  but  that  the  only  development 
was  a  crosscut,  made  at  a  depth  of  one  hundred  and  thirty-two  feet 
from  the  surface,  running  from  a  shaft  on  an  adjoining  patented 
claim.  The  only  means  of  reaching  the  crosscut  waa  down  this  shaft. 
He  testified  that  he  made  discovery  in  the  crosscut,  but  whether  he 
had  done  or  caused  to  be  done  any  development  work  himself  was 
not  made  apparent.  Held,  that  the  showing  made  did  not  meet  the 
requirements  of  sections  3611  and  3612  of  the  Political  Code,  relative 
to  the  development  work  which  the  locator  must  do  on  the  claim  in 
order  to  manifest  his  intention  to  claim  the  ground  embraced  within 
his  boundaries  in  good  faith,  and  that  therefore  his  declaratory  state- 
ment was  properly  excluded  from  evidence. — ^Butte  Consolidated  Min. 
Co.  V.  Barker,  Jr.,  327. 

Location — Statutory   Requirements — ^Power   of  Legislature. 

8.  The  legislature  may,  in  addition  to  the  acts  required  by  the  fed- 
eral statutes,  rightfully  exact  of  the  locator  of  a  quartz  lode  mining 
claim  the  doing  of  the  necessary  development  work,  prescribed  in  sec- 
tion 3611  of  the  Political  Code  and  the  filing  for  record  of  the  declar- 
atory statement  which  must  contain,  inter  alia,  the  dimensions  and 
location  of  the  discovery  shaft,  or  its  equivalent,  sunk  upon  the  claim. 
(See,  also,  opinion  on  rehearing,  p.  339.) — ^Butte  Consolidated  Min. 
Co.  V.  Barker,  Jr.,  327. 

Location — Development  Work — ^Where  to  be  Made. 

9.  The  only  way  the  locator  of  a  quartz  lode  mining  claim  can  mani- 
fest his  intention  to  claim  the  ground  embraced  within  his  boundaries, 
in  good  faith  under  the  mining  laws,  is  by  means  either  of  a  discov- 
ery shaft  or  a  crosscut  sunk  or  made  from  an  opening  upon  the  claim 
sought  to  be  located,  and  not  upon  ground  over  which  he  has  not  com- 
plete control  as  a  matter  of  right,  or  from  which  he  may  be  excluded 
at  any  time  at  the  option  of  another.  (See,  also,  opinion  on  rehear- 
ing, p.  339.) — Butte  Consolidated  Min.  Co.  v.  Barker,  Jr.,  327. 

Declaratory  Statement — Evidence — Order  of  Proof. 

10.  Where,  in  an  adverse  suit  to  a  mining  claim,  the  court  permitted 
a  declaratory  statement  to  be  introduced  in  evidence  before  any  tes- 
timony had  been  given  showing  the  necessary  steps  to  be  taken  before 
the  statement  could  be  filed  for  record,  had  in  fact  been  taken  by  the 
locator  of  the  claim,  and  subsequently  such  necessary  proof  was  made, 
its  action  in  admitting  the  statement  out  of  its  order  was  without 
prejudice. — Butte  Consolidated  Min,  Co.  v.  Barker,  Jr.,  327. 

Declaratory  Statements — Amendments — ^Relate  Back  to  Original. 

11.  An  amended  declaratory  statement,  the  purpose  of  which  is  to 
cure  defects  in  the  original,  and  so  to  put  the  locator,  in  the  absence 
of  any  intervening  rights^  in  tlie  same  position  he  would  have  ocea- 
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pied  had  no  sncli  defects  occurred  (Laws,  1901,  p.  56),  relates  back 
to  the  date  of  the  original  location,  by  virtue  of  the  locator's  discov- 
erjj  his  prior  possession,  the  posting  of  the  notice,  the  marking  of  the 
boundaries,  the  doing  of  the  necessary  development  work,  and  the  at- 
tempted compliance  with  the  law  relating  to  the  filing  of  the  declara- 
tory statement  for  record. — ^Butte  Consolidated  Min.  Co.  v.  Barker, 
Jr.,  327. 

Adverse  Suits — ^Evidence — Amended  Declaratory  Statements — Complaint 
— Amendment — After  Commencement  of  Trial. 

12.  In  view  of  the  fact  that  an  amended  declaratory  statement  is  not 
evidence  of  any  newly  acquired  right,  but  relates  back  to  a  right 
initiated  prior  to  its  filing,  and  the  further  fact  that  defendant  in  an 
adverse  suit  to  a  mining  claim  was,  by  a  ruling  of  the  district  court 
excluding  his  evidence,  declared  not  to  have  any  right  in  the  ground 
in  controversy  for  failure  to  show  that  he  had  done  or  caused  to  be 
done  the  necessary  development  work,  the  admissibility  in  evidence  of 
such  a  statement  was  not  affected  by  the  fact  that  it  was  filed  after 
the  trial  had  commenced;  nor  was  it  error  to  permit  plaintiff  to  amend 
its  complaint  to  show  its  filing. — Butte  Consolidated  Min.  Co.  v. 
Barker,  Jr.,  327. 

Adverse  Suits — Declaratory  Statement — Amendment  in  Name. 

13.  The  name  given  to  a  quartz  lode  mining  claim  in  the  original 
declaratory  statement  was  "Annex."  Subsequently,  and  after  the 
trial  in  an  adverse  suit  to  the  claim  had  commenced,  an  amended 
statement  was  permitted  to  be  filed,  the  amendment  consisting  in  the 
addition  of  the  word  ''Plumber"  to  the  first  name.  The  ground  em- 
braced in  both  was  the  same,  and  the  amended  statement  specifically 
declared  that  it  was  intended  as  an  amendment  of  the  ''Annex"  state- 
ment. Beldt  that  the  affixing  of  the  word  "Plumber"  to  the  name 
originally  given  to  the  claim  did  not  invalidate  the  amended  state- 
ment, since  the  ground  embraced  in,  and  not  the  name  of,  the  claim 
is  the  factor  in  such  controversies,  and  no  one  could  have  been  de- 
ceived by  the  change  of  name. — Butte  Consolidated  Min.  Co.  v.  Barker, 
Jr.,  327. 

Adverse  Suits — Equity — Jury  Trial. 

14.  An  adverse  suit  to  a  mining  claim  is,  in  effect,  a  suit  in  equity 
in  which  the  parties  are  not,  as  a  matter  of  right,  entitled  to  a  trial 
by  jury,  and,  therefore,  error  may  not  be  predicated  upon  the  action 
of  the  trial  court,  after  it  had  ordered  all  evidence  offered  by  de- 
fendant stricken  out,  in  discharging  the  jury  and  making  findings  of 
fact  and  conclusions  of  law  in  favor  of  plaintiff. — Butte  Consolidated 
Min.  Co.  V.  Barker,  Jr.,  327. 

Negligent  Killing — Action  for  Damages — Evidence — Sufliciency. 

15.  Evidence,  adduced  in  an  action  against  a  mining  company  for 
damages  for  the  wrongful  killing  of  plaintiff's  intestate,  alleged  to 
have  been  done  negligently  and  in  intentional  disregard  of  life,  in 
that  it  caused  a  large  quantity  of  dynamite  to  be  exploded  in  a  mine 
in  order  to  prevent  the  inspection  of  certain  ore  bodies  then  in  dis- 
pute between  it  and  an  adjoining  company,  by  reason  of  which  ex- 
plosion plaintiff's  husband,  employed  by  the  rival  company,  was 
killed,  examined,  and  held  to  disclose  an  entire  absence  of  substan- 
tive testimony  as  to  how  and  by  whom  the  powder  was  exploded,  and, 
therefore,  insufficient  to  support  a  judgment  against  the  defendant 
company. — Olsen  v.  Montana  Ore  Purchasing  Co.,  400. 

Same — Conspiracy — Evidence — Sufficiency. 

16.  Evidence  in  the  action  set  out  in  the  foregoing  paragraph, 
Tield,  also,  insufficient   to   show   that   the   defendant   company   lulled 
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plaintiff's  intestate  in  furtherance  of  a  general  plan  or  eonapirax!^ 
between  it  and  its  officers,  to  prevent  a  discovery  of  the  fact  that  it 
was  extracting  ore  from  disputed  ground,  in  violation  of  an  injunc- 
tion theretofore  issued. — Olsen  v.  Montana  Ore  Purchasing  Co.,  400. 

Negligent  Killing  of  Miner — ^Punitive  Damages. 

17.  Under  section  4290  of  the  Civil  Code  and  section  579  of  the  Code 
of  Civil  Procedure,  damages  by  way  of  punishment,  in  addition  to 
those  actually  sustained,  may  be  recovered  in  an  action  against  a  min- 
ing company,  for  the  negligent  and  wrongful  killing  of  plaintiff's  in- 
testate, a  miner,  where  the  complaint  charges  that  the  defendant  com- 
pany was  primarily  responsible  for  the  death  of  decedent. — Olsen  ▼. 
Montana  Ore  Purchasing  Co.,  400. 

Same — ^Master  and  Servant — ^Punitive  Damages. 

IS.  Quaere:  May  punitive  damages  be  awarded  against  a  mining 
company  for  an  injury  caused  by  the  oppression,  fraud  or  malice  of 
one  of  its  servants  for  whose  conduct  it  is  responsible f — Olsen  ▼. 
Montana  Ore  Purchasing  Co.,  400. 

Same — Damages — Instructions. 

19.  In  charging  the  jury,  in  an  action  to  recover  damages  for  the 
negligent  killing  of  a  person,  upon  the  question  of  determining  the 
pecuniary  loss  sustained  by  plaintiff  through  the  death  of  decedent, 
the  court  should  submit  a  definite  rule  to  guide  them  in  arriving  at  an 
estimate  of  such  damages  as  are  capable  of  computation.  (Bourke  v. 
Butte  El.  4r  P.  Co.,  33  Mont.  267,  83  Pac.  470.)— Olsen  v.  Montana 
Ore  Purchasing  Co.,  400. 

Leases — Royalty — ^Pleadings — Complaint — ^Real  Party  in  Interest 

20.  Defendant  contracted  to  lease  plaintiff's  interest  in  a  mine  for 
a  fixed  royalty  of  $1,000  per  month,  "payable  to  plaintiffs,"  pay- 
ments to  be  made  to  a  certain  bank,  to  apply  on  an  indebtedness  of 
plaintiffs  secured  by  a  mortgage  on  the  property.  Plaintiffs  sued  to 
recover  royalty  unpaid  for  several  months,  alleging  that  defendant 
had  failed  to  pay  plaintiffs,  or  either  of  them,  or  anyone  for  them, 
etc.  Held,  that  defendant  was  not  entitled  to  claim  that  the  bank  was 
the  real  party  in  interest  and  that  the  complaint  was  demurrable  for 
failure  to  charge  that  the  indebtedness  to  the  bank  had  been  paid,  or 
that  plaintiffs  had  acquired  the  bank's  interest  in  tht  contract. — 
Nickel  y.  Hodgens  et  al.,  563. 

MORTGAGEa 

Chattel — Grain — ^Purchaser  After  Removal — Evidence. 

1.  Evidence  adduced  in  an  action  to  recover  the  value  of  a  crop  of 
wheat,  upon  which  plaintiff  held  a  chattel  mortgage,  from  the  pur- 
chaser of  the  same,  examined  and  held  sufficient  to  warrant  the  dis- 
trict court  in  directing  a  verdict  for  def endant.-^Brande  v.  Babcock 
Hardware  Co.,  256. 

Chattel — Grain — Removal  from  Land  of  Mortgagor — B<yiia  Fide  Purchaser. 

2.  Where  mortgaged  grain  has  been  removed  from  the  land  of  the 
mortgagor,  it  is,  under  Civil  Code,  section  3876,  prima  fade  free 
from  encumbrance,  and  the  mere  fact  that  one,  who  bought  it  after 
its  removal,  had  knowledge  that  it  was  once  mortgaged  is  not  alone 
sufficient  to  prevent  his  being  a  hona  fide  purchaser/— Brande  v.  Bab- 
cock Hardware  Co.,  256. 

Chattel — Grain — ^Removal  from  Land  of  Purchaser — BoTia  Fide  Purchaser — 
Estoppel. 

3.  Unless  a  buyer  of  mortgaged  grain,  after  its  removal  from  the  land 
of  the  mortgagor,  has  estopped  himself  in  some  way  to  denj  the  eon- 
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tinued  existence  of  the  mortgage  Hen,  he  may  safely  buy  under  the 
presumption  that  the  lien  has  been  extinguished. — Brande  v.  Babcock 
Hardware  Co.,  256. 
Chattel — Grain — ^Waiver  of  Lien. 

4.  Where  an  agent  of  a  mortgagee  had  taken  a  mortgage  on  a  crop 
of  grain  in  his  own  name,  for  the  benefit  of  his  principal,  and  agreed 
with  the  secretary  of  a  mercantile  corporation  which  furnished  the 
seed  for  the  crop,  that  the  corporation  might  purchase  the  crop  at 
a  stipulated  price  and  pay  him  (mortgagee's  agent)  the  balance  due 
after  deduction  of  the  cost  of  the  seed,  he  bartered  the  mortgage  lien 
— if  he  did  not  waive  it  altogether — for  the  promise  of  the  corpora- 
tion to  pay  the  balance  to  him. — Brande  v.  Babcock  Hardware  Co.,  256. 

MOTION  TO  8TBIKE. 
See  Pleading  and  Practice,  2. 

MUNICIPAL  CORPORATIONS. 

liivery-stables — Ordinances — ^Validity — Equal  Protection  of  the  Laws. 

1.  Defendants  had  practically  completed  a  building  for  livery-stable 
purposes  within  a  resident  portion  of  a  city  at  an  outlay  of  about 
$2,600,  before  an  ordinance  was  passed  making  it  incumbent  upon  per- 
sons desiring  to  engage  in  such  business  to  first  obtain  a  permit.  The 
ordinance  also  provided  that  it  should  not  apply  to  any  livery-stable 
then  in  existence  in  the  city  limits.  The  defendants,  having  failed  to 
obtain  such  permit,  were  found  guilty  and  a  fine  imposed  upon  each 
of  them.  Held,  that  the  ordinance  was  an  unlawful  discrimination 
between  defendants  and  others  engaged  in  the  same  business  at  the 
time  of  its  enactment,  contrary  to  the  provisions  of  the  fourteenth 
amendment  to  the  Constitution  of  the  United  States,  insuring  to  all 
the  equal  protection  of  the  laws,  and  therefore  inoperative  as  to  de- 
fedendants. — City  of  Billings  v.  Cook  et  al.,  95. 

Nuisances — Pleadings — Complaint. 

2.  A  complaint  against  a  city  alleging,  in  substance,  that  defendant 
without  right  constructed  and  maintained  a  storm  sewer  over  and  across 
a  lot  owned  by  plaintiff,  and  permitted  it  to  become  and  remain  in 
such  an  unsafe  and  unsanitary  condition  as  that  nauseous  gases  escaped 
from  it,  making  it  unfit  for  building  purposes,  that  plaintiff's  petition 
to  the  city  council  to  repair  it  was  ignored,  that  he  then  repaired  it  at 
his  own  cost,  and  that  the  city  refused  to  reimburse  him  for  his  out- 
lay, states  a  cause  of  action  upon  the  theory  that  plaintiff  sustained 
damages  by  reason  of  the  maintenance  of  a  nuisance  by  the  city  for 
the  abatement  of  which  he  was  entitled  to  recover,  as  an  element  of 
his  damages,  the  reasonable  cost  incurred  in  abating  it. — Murray  v.  City 
of  Butte,  161. 

Nuisances — Pleadings — Complaint — Sufficiency, 

3.  A  complaint  against  a  city  seeking  to  recover  damagei  for  the 
abatement  of  a  private  nuisance,  though  indefinite  and  uncertain,  but 
showing  facts  that  defendant  did  maintain  such  a  nuisance,  held  suffi- 
cient, in  the  absence  of  a  special  demurrer  attacking  the  pleading  on 
those  grounds,  to  entitle  plaintiff  to  recover  damages  under  Civil  Code, 
section  4555. — Murray  v.  City  of  Butte,  161. 

Nuisances — ^Liability. 

4.  A  city,  like  an  individual,  may  be  made  to  respond  in  damages  to 
the  injured  party  for  the  detriment  caused  by  the  maintenance  of  a 
nuisance. — Murray  v.  City  of  Butte,  161. 
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Nuisances — Abatement — Measure  of  Damages. 

5.  Where  the  party  injured  through  the  maintenance  of  a  nnisanee  hf 
a  city  has  abated  it  at  his  own  expense,  after  a  refusal  by  the  munici- 
pality to  remedy  the  evil,  the  necessary  outlay  so  incurred  is  a  part 
of  his  detriment  proximately  caused  by  its  maintenance,  and  recover- 
able, under  Civil  Code,  section  4330,  as  an  element  of  his  damages.-^ 
Murray  v.  City  of  Butte,  161. 

Nuisances — Trial — ^Waiver  of  Issues. 

6.  The  district  court  was  justified,  in  an  action  ag^ainst  a  city  to  re- 
cover the  cost  of  abating  a  nuisance,  in  treating  the  case  as  if  the  only 
issue  involved  was  whether  the  expense  incurred  by  plaintiff  was  ren- 
dered necessary  by  reason  of  any  act  or  omission  on  the  part  of  the  city, 
where  counsel  for  the  defendant  in  the  course  of  the  trial  stated  that 
the  only  question  before  the  court  was  whether  the  amount  of  plain- 
tiff's bill  against  the  city  had  been  necessarily  expended. — ^Murray  ▼. 
City  of  Butte,  161. 

Nuisances — Abatement — Verdict — Appeal — Conflicting  Evidence. 

7.  Where  the  evidence  upon  the  question  whether  the  expense  incurred 
by  plaintiff,  in  an  action  against  a  city  for  its  recovery  for  the  abate- 
ment of  a  nuisance,  had  been  necessarDy  incurred  was  conflicting  and 
a  new  trial  refused  to  defendant,  the  judgment  will  not  be  distur^sd. — 
Murray  v.  City  of  Butte,  161. 

Nuisances — Splitting  Causes  of  Action — Effect — ^Judgment. 

8.  In  the  same  complaint  plaintiff  split  his  cause  of  action  for  a 
nuisance,  attempting  to  set  out  two  causes  of  action — the  first,  for  the 
cost  of  abating  the  nuisance;  the  second,  for  permanent  injury  to  his 
property  from  the  nuisance.  The  jury  returned  a  verdict  for  plain- 
tiff for  a  certain  amount  on  his  first  cause  of  action,  and  for  another 
amount  on  the  second  cause  of  action,  and  judgment  was  entered  ac- 
cordingly. Held,  on  appeal,  on  which  it  was  decided  that  the  com- 
plaint, as  regards  the  second  cause  of  action,  failed  to  state  sufficient 
facts,  that  plaintiff,  having  recovered  on  his  first  cause  of  action  on  a 
part  of  his  demand,  cannot  maintain  his  second  cause  of  action  for  the 
balance  of  it,  but  that  the  judgment  recovered  on  the  first  is  a  bar  to 
recovery  on  the  second. — Murray  v.  City  of  Butte,  161. 

Personal  Injuries — Sidewalks — Snow  and  Ice — Complaint — Sufficiency. 

9.  Under  the  general  rule  that  a  complaint  will  be  upheld  if  the 
essential  facts  appear  by  plain  and  necessary  implication,  particularly 
80  when  no  special  demurrer  has  been  interposed  to  the  pleading,  a 
complaint  against  a  city  in  an  action  for  damages  for  personal  in- 
juries, which  in  effect  alleged  that  the  defendant  negligently  permitted 
snow  and  ice  to  accumulate  on  a  sidewalk  to  the  depth  of  several  inches, 
that  this  snow  and  ice  became  so  uneven  and  rounded  by  reason  of 
travel  over  it,  and  had  such  an  angle  from  the  level  of  the  walk  that 
a  person  could  not  pass  over  it  without  danger  of  falling,  that  this 
condition  was  known  to  the  defendant  city  for  a  long  time  prior  to  the 
accident,  that  this  accumulation  of  snow  and  ice  constituted  an  ob- 
struction which  the  city  negligently  permitted  to  remain  without  proper 
protection  and  without  any  light  or  signal  to  indicate  danger,  and  that 
while  plaintiff  was  passing  along  this  sidewalk  she  slipped  and  fell  and 
sustained  the  injuries  complained  of,  was  sufficient.— -Storm  v.  City  of 
Butte,  385. 

Sidewalks — Obstructions — Snow   and  .Ice — Personal   Injuries — ^Liability   of 
Cities. 

10.  While  mere  slipperiness  of  a  sidewalk  caused  by  snow  or  ice  may 
not  be  such  a  defect  which  will  make  a  city  liable  for  damages  occa- 


Municipal  Corporations.  67S 


sioned  thereby,  yet  where  snow  and  ice  are  permitted  by  the  municipal 
authorities  to  accumulate  on  the  walk  and  to  become  rough  and  un- 
even so  as  to  render  it  difficult  and  dangerous  for  pedestrians  to  pass 
over  it,  the  condition  so  created  constitutes  an  obstruction,  for  any  in- 
jury as  a  result  of  which  the  city  becomes  liable  in  damages. — Storm 
V.  City  of  Butte,  385. 
Personal  Injuries — Sidewalks — Evidence — Sufficiency. 

11.  Evidence  examined,  in  an  action  against  a  city  for  personal  in- 
juries alleged  to  have  been  sustained  by  plaintiff  in  falling  on  a  side- 
walk, rendered  dangerous  by  an  accumulation  of  ice  and  snow,  and  held 
sufficient  to  go  to  the  jury. — Storm  v.  City  of  Butte,  385. 

Personal  Injuries — Sidewalks — Instructions — Modification. 

12.  In  an  action  against  a  city  for  personal  injuries,  sustained  by 
plaintiff  in  falling  on  a  sidewalk  on  which  snow  and  ice  had  been  per- 
mitted to  accumulate  in  such  a  way  as  to  create  an  obstruction,  the 
defendant  was  not  prejudiced  by  the  court's  action  in  modifying  a 
requested  instruction  so  as  to  make  the  city  liable  for  any  defective 
condition  of  or  obstruction  on  the  walk,  where  all  the  evidence  intro- 
duced referred  only  to  the  dangerous  condition  of  the  walk  occasioned 
by  the  accumulation  of  snow  and  ice,  and  to  no  other. — Storm  v.  City 
of  Butte,  385. 

Indebtedness — ^Limitations — Constitution — ^Bond  Issues. 

13.  The  three  per  cent  limit  of  indebtedness  which,  under  section  6, 
Article  XIII  of  the  Constitution,  a  city  could  contract  was  $37,998.30. 
Of  this  amount,  $17,000  had  been  consumed  in  a  bond  issiie  for  water 
and  light  purposes.  Subsequently  a  further  issue  of  $10,000,  for  water 
supply  purposes,  was  made  and  declared  to  fall  within  the  ten  per 
cent  extended  limit,  authorized  by  Act  of  1897  (Laws  1897,  p.  203), 
under  certain  conditions.  Later  an  issue  of  $10,000,  for  improvement 
of  the  city 's  electric  light  plant  and  consolidation  of  it  with  its  water- 
works plant,  was  voted,  such  issue  to  fall  within  the  three  per  cent 
limit.  In  addition  to  its  bonded  indebtedness  the  city  had  a  floating 
debt  of  $1,500.  Held,  under  the  constitutional  provision  and  Act  above, 
that  a  city  may  not  resort  to  the  ten  per  cent  extended  limit  of  in- 
debtedness, until  its  financial  condition  and  the  needs  of  the  people  have 
created  the  necessity  for  such  action,  and  that,  therefore,  the  city  in 
question  had  no  authority  to  arbitrarily  declare  the  second  bond  issue 
of  $10,000  for  water  supply  purposes,  within  the  extended  limit  so 
long  as  there  was  ample  margin  within  the  constitutional  limit  to  cover 
such  issue ;  held,  further,  that  after  placing  these  bonds  within  the  three 
per  cent  limit  and  adding  to  it  the  first  issue  of  $17,000  and  the  float- 
ing debt  of  $1,500,  the  margin  left  to  meet  the  latest  proposed  issue  of 
bonds,  amounting  to  $10,000,  was  insufficient,  and  hence  the  issue  could 
not  lawfully  be  made. — Butler  v.  Andrus  et  al.,  575. 

Bond  Issues — Legality. 

14.  A  city's  arbitrary  action  in  placing  a  bond  issue  within  the  ex- 
tended ten  per  cent  limit  of  indebtedness  authorized,  under  certain 
conditions,  by  Act  of  1897  (Laws  1897,  p.  203),  when  there  was  suffi- 
cient margin  within  the  constitutional  three  per  cent  limit  to  cover  it, 
does  not  affect  the  validity  of  such  bonds  as  a  liability  of  the  city. — 
Butler  v.  Andrus  et  al.,  575, 

Indebtedness — Constitutional  Construction. 

15.  The  argument  of  ah  inconvenienti  cannot  avail  in  the  interpre- 
tation of  constitutional  provisions,  relative  to  the  limitations  placed 
upon  the  power  of  a  city  to  contract  indebtedness;  the  rule  of  strict 
construction  must  be  applied,  and  any  doubt  as  to  such  power  must 
be  resolved  against  it. — Butler  v.  Andrus  et  aL,  575. 
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NEGLIGENCE. 
See  Personal  Injuries. 

NEW  TRIAL. 
See,  also,  Appeal  and  Error,  34. 

When  Order  Granting  It  will  be  Sustained. 

1.  Where  an  order  granting  a  new  trial  does  not  specify  the  particular 
ground  upon  which  it  was  based,  it  must  be  sustained  if  it  can  be  done 
upon  any  ground  of  the  motion. — Walsh  v.  Conrad,  68. 

Appeal — Conflict  in  Evidence — Discretion. 

2.  Where  the  evidence  is  conflicting,  an  application  for  a  new  trial 
i's  addressed  to  the  sound  discretion  of  the  trial  court,  and  its  decision 
will  not  be  disturbed  in  the  absence  of  a  clear  showing  of  an  abuse  of 
that  discretion. — Walsh  v.  Conrad,  68. 

Insufficiency  of  Evidence — Specifications — Statutes. 

3.  Under  Chapter  92  of  the  Session  Laws  of  1905,  page  185,  amend- 
ing sections  1152  and  1173  of  the  Code  of  Civil  Procedure,  it  is  no 
longer  necessary  for  a  party  to  specify  in  his  notice  of  intention  to 
move  for  a  new  trial  the  particulars  in  which  the  evidence  is  claimed 
to  be  insufficient  to  justify  the  verdict. — Ettien  v.  Drum,  81. 

Notice — Presumptions — Appeal. 

4.  Where  the  district  court  passed  upon  a  motion  for  a  new  trial,  it 
will  be  presumed,  in  the  absence  of  a  showing  to  the  contrary  by  the 
party  alleging  error  in  this  regard,  that  it  had  a  notice  before  it  suffi- 
cient to  justify  it  in  doing  so. — Ettien  v.  Drum,  81. 

Insufficiency  of  Evidence—Discretion — Review. 

5.  A  motion  for  a  new  trial  on  the  ground  that  the  evidence  is  in- 
sufficient to  justify  the  verdict  is  addressed  to, the  sound  legal  discre- 
tion of  the  trial  court,  and,  in  the  absence  of  a  showing  that  there 
was  a  clear  and  unmistakable  abuse  of  such  discretion,  its  action  in 
granting  it  will  not  be  disturbed. — Ettien  v.  Drum,  81. 

Complaint — Sufficiency — Appeal — Review. 

6.  The  question  of  the  insufficiency  of  the  complaint  to  state  a  cause 
of  action  cannot  be  raised  for  the  first  time  on  appeal  from  an  order 
denying  a  new  trial. — Leggat  v.  Qerrick,  91. 

Probate  Proceedings — Appeal — Review. 

7.  In  a  proceeding  had  to  determine  the  rights  of  a  large  number  of 
persons  claiming  to  be  legatees  under  a  will,  and  where  the  executor 
and  certain  of  the  claimants,  adjudged  to  be  entitled  to  share  in  the 
distribution  of  the  estate,  moved  for  a  new  trial  of  the  issues  found  in 
favor  of  certain  other  claimants,  held,  that,  under  section  2841  of  the 
Code  of  Civil  Procedure  the  aggrieved  parties  may  move  for  a  new 
trial  and  appeal  from  an  adverse  ruling,  and  that  the  argument  that 
on  account  of  the  complications  likely  to  arise  in  the  district  court  if 
a  retrial  of  part  of  the  issues  were  granted,  the  supreme  court  should 
not  review  the  order  refusing  a  new  trial,  is  of  no  merit — In  re  Kiein  's 
Estate,  185. 

Practice — Notice — Service — Appeal. 

8.  Where  the  notice  of  intention  to  move  for  a  new  trial  was  not 
served  within  the  ten  days  allowed  by  statute,  the  appeal  from  an  or- 
der denying  the  new  trial  will  not,  on  motion,  l3e  dismissed  for  this  rea- 
son; but  the  statement  will  not  be  considered  by  the  appellate  court  for 
any  purpose,  and  the  order  will  stand  affirmed. — Vreeland  v.  Edens  et 
Bl.,  413. 
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Statement — Settlement — Appeals—Practice. 

9.  The  district  court  proceeded  properly  in  first  settling  a  statement 
on  motion  for  a  new  trial,  over  the  objection  of  counsel  that  the  mov- 
ing party  had  not  served  his  notice  of  intention  within  the  statutory 
time,  and  thereafter  denying  the  motion,  since  thus  the  motion  was 
determined  on  the  basis  upon  which  it  was  made — the  notice  of  inten- 
tion,— and  the  right  of  appeal,  upon  the  same  basis,  secured  to  the  un- 
successful party. — Vreeland  v.  Edens  et  al.,  413. 

Statement— Extension  of  Time  in  Which  to  Prepare — Consent  of  Counsel — 
Notice — ^Waiver. 

10.  At  the  time  the  district  court  made  its  decision  in  a  water  right 
suit,  counsel  for  the  successful  party  gave  their  consent  to  an  order 
extending  the  time  for  the  preparation  and  service  of  the  statement  in 
support  of  a  motion  for  a  new  trial  for  ninety  days.  Opposing  coun- 
sel thereafter  failed  to  serve  the  notice  of  intention  to  move  for  a  new 
trial  within  the'  time  allowed  by  statute.  Held,  that  assent  of  counsel 
to  the  extension  of  time  within  which  to  prepare  the  proposed  state- 
ment, prior  to  notice,  did  not  constitute  a  waiver  of  the  service  of 
notice. — ^Vreeland  v.  Edens  et  al.,  413. 

Water  Rights — Findings — Exceptions — Record — Appeal. 

11.*  Exceptions,  taken  to  defective  findings  in  a  water  right  suit,  will 
not  be  considered  on  appeal  where  they  are  incorporated  in  a  statement 
on  motion  for  a  new  trial  to  which  the  court  cannot  look  for  any  pur- 
pose, because  of  appellant's  failure  to  serve  his  notice  of  intention  to 
move  for  a  new  trial  within  the  time  allowed  by  statute. — Vreeland  v. 
Edens  et  al.,  413. 

Appeal — Record — Nonsuit — Evidence — Review. 

12.  The  district  court's  refusal  to  direct  a  nonsuit  at  the  close  of 
plaintiff's  case  will  not  be  reviewed  on  appeal,  where  neither  the  state- 
ment on  motion  for  new  trial,  nor  the  certificate  of  the  judge  settling 
it,  contains  a  recital  that  in  substance  all  of  the  evidence  submitted  at 
the  trial  is  embraced  in  the  statement. — Van  Vranken  v.  Granite  County 
et  al.,  427. 

Newly  Discovered  Evidence. 

13.  A  new  trial,  asked  for  on  the  ground  of  newly  discovered  evi- 
dence, was  correctly  refused  where  the  afiSdavitd,  filed  in  support  of 
the  motion,  tendered  evidence  cumulative  in  character  and  wholly  failed 
to  show  diligence  on  the  part  of  appellant  to  secure  the  evidence  prior 
to  trial.— State  v.  O'Brien,  482. 

Misconduct  of  Jurors. 

14.  Affidavits  of  jurors,  filed  by  appellant  in  an  effort  to  secure  a 
new  trial,  on  the  ground  of  misconduct  on  the  part  of  the  jury,  which 
did~not  tend  to  show  that  the  verdict  was  reached  by  a  resort  to  chance, 
or  any  other  means  than  by  a  compromise  of  the  differences  of  the 
jurors  by  mutual  concessions,  were  properly  rejected,  since  a  juror  may 
not  in  any  case  impeach  his  own  verdict,  except  when  reached  by  lot 
or  similar  means. — State  v.  O'Brien,  482. 

Appeal  from  Judgment — Scope  of  Review — Evidence — Sufficiency. 

15.  On  an  appeal  from  a  judgment  in  a  civil  cause,  the  sufficiency  of 
the  evidence  to  support  it  cannot  be  reviewed,  ih  the  absence  of  an 
appeal  from  an  order  denying  appellants  a  new  trial. — Harrington  v. 
Butte  &  Boston  Min.  Co.  et  al.,  530. 

Appeal  from  Judgment — Record — Statement  on  Motion  for  New  Trial. 

16.  Where  the  record  on  appeal  from  a  judgment  simply  showed  that 
the  statement  on  motion  for  a  new  trial  had  been  settled,  but  failed  to 
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disclose  tliat  the  motion  for  a  new  trial  had  ever  been  passed  upon,  the 
statement  was  not  used  "on  motion  for  a  new  trial,"  within  the 
meaning  of  section  1736  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that  any  statement  used  on  motion  for  a  new  trial  maj  also  be 
used  on  appeal  from  a  final  judgment,  and,  therefore,  ttannot  be  ex- 
amined to  determine  whether  the  evidence  is  sufficient  to  support  the 
judgment. — Harrington  v.  Butte  &  Boston  Min,  Co.  et  al.,  530. 
New  Trial  Statement — Judgment-roll. 

17.  Under  section  1196  of  the  Code  of  Civil  Procedure,  a  st-atement 
on  motion  for  a  new  trial  is  not  a  part  of  the  judgment-roll. — ^Harring- 
ton  y.  Butte  &  Boston  Min.  Co.  et  al.,  530. 

NONAPPEALABLE  ORDERS. 
See  Appeal  and  Error,  13. 

NONSUIT. 
See,  also,  Equity,  1. 

Mines — Adverse  Claim — Laches — Technical  Error — Appeal. 

1.  While,  as  a  general  rule,  a  motion  for  nonsuit  should  state  pre- 
cisely the  grounds  upon  which  it  is  based,  still,  where  the  defense  of 
laches  was  relied  upon  by  defendant  and  it  clearly  appeared  that 
plaintiff,  knowing  of  defendant's  adverse  claim  to  the  property  in 
question,  remained  silent  for  twelve  years  and  until  the  relative  po- 
sitions of  the  parties  had  been  changed  by  the  death  of  one  of  them, 
and  offered  no  explanation  for  the  delay  in  bringing  suit,  the  plain- 
tiff will  not  be  heard  to  urge  as  error  the  action  of  the  court  in  dis- 
missing  it  on  a  motion  too  general  in  its  terms. — The  court  would  have 
been  justified  in  dismissing  it  on  its  own  motion. — ^Kavanaugh  t. 
Flavin,  133. 

Trespass — Failure  of  Proof. 

2.  A  motion  for  nonsuit  should  have  been  granted  in  an  action  for 
trespass  for  the  removal  of  a  wall  between  two  buildings,  one  of 
which  was  occupied  by  plaintiffs  at  the  time  of  its  removal,  where 
the  proof  wholly  failed  to  substantiate  the  allegations  of  the  com- 
plaint that  the  wall  was  owned  by  plaintiffs'  lessors,  was  located 
upon  the  lessees'  premises  and  in  their  possession,  and  where  testi- 
mony that  it  stood  partially  on  lots  owned  by  both  parties  was  not 
based  upon  facts. — Howie  v.  California  Brewery  Co.,  264. 

Appeal — Record — Evidence — Review. 

3.  The  district  court's  refusal  to  direct  a  nonsuit  at  the  close  of 
plaintiff's  case  will  not  be  reviewed  on  appeal,  where  neither  the 
statement  on  motion  for  new  trial,  nor  the  certificate  of  the  judge 
settling  it,  contains  a  recital  that  in  substance  all  of  the  evidence 
submitted  at  the  trial  is  embraced  in  the  statement. — Van  Vranken 
V.  Granite  County  et  al.,  427. 

Introduction  of  Evidence  After  Motion — Effect. 

4.  By  submitting  evidence  in  support  of  their  ease,  after  motion 
for  nonsuit,  defendants  assumed  the  risk  of  supplying  any  deficiency 
in  the  proofs  introduced  by  plaintiff,  and,  in  the  absence  of  a  recital 
in  the  statement  that  it  contains  all  the  evidence,  alleged  error  in 
refusing  the  motion  will  be  deemed  to  have  been  cured  by  defend- 
ants themselves. — Van  Vranken  v.  Granite  County  et  al.,  427. 

Pleading  and  Practice — ^Theory  of  Case — Appeal. 

5.  Where  affirmative  matter  set  up  in  an  answer  was  not  put  in  is- 
sue by  reply,  but  defendants  went  to  trial  as  if  issue  had  been  joined 
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tbereon,  and  tlie  trial  proceeded  to  judgment  npon  tliis  theory,  and 
where  defendants'  motion  for  nonsuit  was  not  based  upon  the  ad- 
mission resulting  from  the  want  of  reply,  they  will  not  be  heard  for 
the  first  time  on  appeal  to  complain  that  they  have  suffered  prejudice. 
Van  Yranken  v.  Granite  County  et  al.,  427. 

Contracts— Sale — Delivery — Breach — Action  for  Price. 

6.  Plaintiff,  in  an  action  on  a  contract  which  called  for  the  delivery 
of  two  separate  bands  of  sheep,  was  properly  nonsuited  where  it  ap- 
peared that  after  delivering  one  band,  he  refused  to,  and  never  did, 
deliver  the  second,  but,  on  the  contrary,  thereafter  and  before  the 
entire  contract  had  been  performed  by  him,  took  back  the  possession 
of  the  sheep  delivered. — Armstrong  v.  Poe,  557. 

Sale — ^Delivery — ^Variance — ^Failure  of  Proof. 

7.  Where  the  complaint,  in  an  action  on  a  contract  for  the  delivery 
of  certain  sheep,  alleged  that  the  sheep  had  been  sold  and  delivered  to 
defendant  at  an  agreed  price  of  $12,550,  which  had  not  been  paid, 
and  the  proof  showed  an  entirely  different  contract,  to  the  effect 
that  payment  should  be  made  by  a  draft  on  a  brokerage  firm  in 
Chicago,  which  draft  was  never  demanded,  nor  tendered  by  defend- 
ant, owing  to  plaintiff's  conduct  in  the  transaction,  there  was  a 
variance  amounting  to  a  failure  of  proof,  and  nonsuit  was  properly 
entered. — Armstrong  v.  Poe,  557. 

Partnership— Purchases — ^Liability. 

8.  By  a  written  agreement  between  F.  and  L,  the  former  delivered 
to  the  latter  a  number  of  Angora  goats,  to  be  taken  care  of  by  I. 
at  his  own  expense,  the  parties  to  share  in  the  increase.  It  was 
expressly  stipulated  that  nothing  contained  in  the  contract  should  be 
construed  as  creating  a  partnership,  except  as  to  goats  taken  from 
third  parties  for  care  and  handling.  Articles  of  merchandise  were 
furnished  by  plaintiffs  to  I.  personally,  and  their  books  showed  an 
account  with  him  alone.  Held,  in  an  action  against  F.  and  L  to 
recover  for  goods  sold,  that  in  the  absence  of  a  showing  that  F. 
had,  by  her  conduct,  estopped  herself  to  deny  liability,  I.  alone  was 
responsible  for  the  merchandise  furnished,  and  that  the  district 
court  erred  in  denying  a  nonsuit  and  in  directing  a  verdict  for 
plaintiffs. — Hanrahan  et  al.  v.  Freeman  et  ah,  584. 

NOTICE. 

See,  also.  Appeal  and  Error,  6,  7,  19,  50,  51,  52;    Probate  Proceedings, 

11,  12,  13. 

New    Trial    Statement — Extension   of    Time    in    Which    to    Prepare — Con- 
sent of  Counsel — Waiver. 

1.  At  the  time  the  district  court  made  its  decision  in  a  water  right 
suit,  counsel  for  the  successful  party  gave  their  consent  to  an  order 
extending  the  time  for  the  preparation  and  service  of  the  statement 
in  support  of  a  motion  for  a  new  trial  for  ninety  days.  Opposing 
counsel  thereafter  failed  to  serve  the  notice  of  intention  to  move 
for  a  new  trial  within  the  time  allowed  by  statute.  Held,  that 
assent  of  counsel  to  the  extension  of  time  within  which  to  prepare 
the  proposed  statement,  prior  to  notice,  did  not  constitute  a  waiver 
of  the  service  of  notice. — Vreeland  v.  Edens  et  al.,  413, 

NUISANCES. 
See   Municipal   Corporations,   1-12. 
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OFFER  OF  PROOF. 
See,  also,  Appeal  and  Error,  11,  42;    Evidence,  22,  34,  44. 
Local  Option — Adoption — Election — Publication  of  Result — Evidence. 
1.     Even  assuming  that  publication  of  notice  of  an  election  on  the 
question  of  local  option   had  been   ordered  by  the   county  commis- 
sioners in  more  than  one  paper,  and  the  result  had  been  published 
in  only  one  of  them,  this  was  sufficient  to  give  notice  to  the  pub- 
lic, the  presumption  being,  in  the  absence  of  specific  showing  to 
the  contrary,  that  the  notice  of  election  was  ordered  published  in 
the  paper   in   which   the   result   appeared;     hence,  proof  oflfered   to 
show  that  the  result  had  not  been  published  in  all  the  papers  which 
contained   the  notice  of  election,  was  properly  excluded,  the  offer 
not  having  been  confined  to  proof  of  the  fact  that  publication  of  the 
result  had  not  been  made  in  any  of  them. — State  v.  O'Brien,  482. 

OFFICERS. 
Terms   of, — see   Clerks   of   District   Courts,   1. 

OFFICIAL  BONDS. 
See  Public  Administrators,  2. 

ORDER  OF  PROOF. 

Trial — ^District  Courts — Discretion. 

I.  The  order  in  which  proof  may  be  admitted  is  a  matter  largely 
in  the  discretion  of  the  trial  court,  subject  to  review  only  for  abuse 
of  such  discretion. — Butte  Con.  Mining  Co.  v.  Barker,  Jr.,  327. 

ORDERS. 
See  Appealable  Orders;    Default,  1. 

ORDINANCES. 
See  Municipal  Corporations,  1. 

PARTIES. 
Real  party  in  interest, — see  Pleading  and  Practice,  37,  40. 

PARTNERSHIP. 

Purchases — Liability — Nonsuit. 

,  1.  By  a  written  agreement  between  F.  and  L,  the  former  delivered 
to  the  latter  a  number  of  Angora  goats,  to  be  taken  care  of  by  I. 
at  his  own  expense,  the  parties  to  share  in  the  increase.  It  was 
expressly  stipulated  that  nothing  contained  in  the  contract  should 
be  construed  as  creating  a  partnership,  except  as  to  goats  taken 
from  third  parties  for  care  and  handling.  Articles  of  merchandise 
were  furnished  by  plaintiffs  to  I.  personally,  and  their  books  showed 
an  account  with  him  alone.  Held,  in  an  action  against  F.  and  I.  to 
recover  for  goods  sold,  that  in  the  absence  of  a  showing  that  F.  had 
by  her  conduct  estopped  herself  to  deny  liability,  I.  alone  w^aa  re- 
sponsible for  the  merchandise  furnished,  and  that  the  district  court 
erred  in  denying  a  nonsuit  and  in  directing  a  verdict  for  plaintiffs. 
Hanrahan  et  aL  v.  Freeman  et  al.,  584. 
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PATENTS. 
Bee  Mines  and  Mining,  1,  3,  4,  6. 

PERSONAL  INJURIES. 
Bee,  also,  Municipal  Corporations,  9-12. 

Master  and  Servant — Mines — Safe  Place   to  Work — Instructions. 

1.  An  instruction  submitted  in  an  action  for  personal  injuries, 
alleged  to  have  been  sustained  by  plaintiff,  a  shoveler  in  a  mine,  by 
reason  of  defendant's  failure  to  furnish  him  a  safe  place  to  work, 
which  in  general  terms  correctly  stated  the  law  as  to  the  reason- 
able care  which  the  master  is  bound  to  exercise  in  providing  a  safe 
place  to  work,  y^&s  not  objectionable  in  that  it  omitted  to  charge 
that  it  was  incumbent  upon  defendant  mining  company  to  provide 
competent  inspectors  to  look  after  the  workings  in  its  mine.  If 
plaintiff  desired  an  instruction  on  this  point,  and  the  evidence  in- 
troduced warranted  its  submission,  he  should  have  requested  it.— 
Nelson  v.  Boston  &  Mont.  Con.  C.  &  S.  M.  Co.,  223. 

Master  and  Servant — ^Mines — ^Assumption  of  Risk — ^Instructions. 

2.  The  use  of  the  words  ** would,"  ** could,"  and  ** might"  inter- 
changeably in  instructions  to  the  jury  in  a  personal  injury  case, 
which  substantially  told  them  that  an  employee  must  be  held  to 
have  known  what  a  person  ol  ordinary  prudence  would  have  learned 
under  the  circumstances  surrounding  him  in  the  discharge  of  his 
duties,  that  if,  in  the  exercise  of  ordinary  care,  he  could  have 
learned  the  obvious  risks  connected  with  his  employment,  he  must 
be  regarded  as  having  voluntarily  assumed  them,  and  that  what- 
ever he  might  have  discovered  he  nlust  be  supposed  to  have  known, 
cannot  be  said  to  have  left  the  jury  to  conjecture  as  to  what  he 
possibly  might  or  could  have  learned,  but  could  only  have  been  un- 
derstood by  them  that  the  test  was  as  to  what  a  man  of  ordinary 
prudence,  exercising  ordinary  and  usual  care,  would  have  learned 
under  the  circumstances  surrounding  him. — ^Nelson  ▼.  Boston  & 
Mont.  Con.  C.  &  S.  M.  Co.,  223. 

Master  and  Servant — Safe  Place  to  Work — Contributory  Negligence — In- 
struction Warranted  by  Evidence. 

3.  Where,  in  an  action  to  recover  damages  for  personal  injuries 
claimed  to  have  been  sustained  by  a  shoveler  in  a  mine,  on  account 
of  defendant  mining  company's  neglect  to  furnish  him  a  safe  place 
in  which  to  work,  plaintiff's  own  case  raised  a  presumption  of  con- 
tributory negligence,  an  instruction  thereon  may  be  given,  even 
though  it  was  not  pleaded  as  a  defense. — Nelson  v.  Boston  &  Mont. 
Con.  C.  &  S.  M.  Co.,  223. 

Pleadings — Inconsistent  Defenses.  ^ 

4.  Obiter:  The  defendant  in  a  personal  injury  case  may  plead  in- 
consistent defenses. — Nelson  v.  Boston  &  Mont.  Con.  C.  &  S.  M.  Co., 
223. 

Master  and  Servant — Negligence  of  Fellow-servants — Instruction  War- 
ranted by  Evidence. 

5.  An  instruction  that  defendant  mining  company  could  not  be  held 
liable  for  the  negligence  of  the  fellow-servants  of  plaintiff,  a 
shoveler  in  a  mine,  who  had  been  injured  by  a  farlling  rock  and 
brought  suit  to  recover  damages  for  the  injuries  sustained,  was 
warranted  where  plaintiff  himself  had  testified  that  it  was  the 
r.ustom  of  miners  to  pick  down  the  loose  rock  and  see  that  every- 
thing was  in  proper  shape  before  the  shovelers  commenced   their 
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labors,  but  that  lie  did  not  know  whether  this  had  been  done  and 
that  he  had  not  inquired. — Nelson  v.  Boston  &  Mont.  Con.  C.  &  8. 
M.  Co.,  223. 

Master  and.  Servant — Concurrent  Negligence  of  Defendant — ^Instructions. 

6.  Nor  was  the  foregoing  instruction  objectionable  for  that  it 
omitted  to  charge  that,  in  the  event  of  the  concurrent  negligence 
of  the  defendant,  plaintiff  could  still  recover  even  though  there  had 
been  negligence  of  his  fellow-servants.  A  court  is  not  bound  to 
cover  every  contingency  in  one  instruction,  and  if  plaintiff  deemed 
the  question  of  defendant's  concurrent  negligence  in  the  case,  he 
should  have  offered  an  instruction  on  the  point. — Nelson  v.  Boston 
&  Mont.  Con.  C.  &  S.  M.  Co.,  223. 

Master   and   Servant — Assumption   of   Bisk — ^Instructions   to   Fit   Testi- 
mony— Appeal. 

7.  In  an  action  by  a  shoveler  in  a  mine  for  personal  injuries,  where 
it  appeared  that  plaintiff  had  been  injured  by  the  falling  of  a  loose 
rock  after  a  blast,  and  that  the  miners  were  charged  with  the  duty  of 
ascertaining  after  each  blast  whether  everything  was  safe  before 
the  shovelers  went  into  the  workings,  and  where  no  question  had 
been  raised  by  the  plaintiff  of  a  more  thorough  inspection,  the 
court's  failure  to  insert  in  an  instruction  on  the  assumption  of  risk, 
a  provision  that  if  the  employees  of  defendant  could  not  have  "ex- 
pected" the  unsafe  condition  of  the  rock,  after  examination  by  an 
inspector,  then  the  risk  was  assumed  by  plaintiff,  was  not  error. 
It  was  the  duty  of  the  court  to  frame  its  instructions  to  fit  the 
testimony  introduced. — Nelson  v.  Boston  &  Mont.  Con.  C.  &  S.  M. 
Co.,  223. 

Master  and  Servant — Complaint* 

8.  Where  plaintiff  alleged  in  her  complaint,  in  an  action  to  recover 
damages  for  personal  injuries  sustained  by  her  while  in  defendant's 
employ  as  a  domestic  servant,  that  she  was  acting  as  such  servant, 
at  the  time  she  received  the  injuries  and  engaged  in  the  perform- 
ance of  her  duties  under  the  directions  of  defendant,  it  was  sufficient 
to  show  the  relation  of  master  and  servant  between  the  parties, 
and  that  plaintiff  was  acting  within  the  scope  of  her  employment 
when  the  accident  occurred. — Fearon  v.  Mullins,  232. 

Master  and  Servant — Complaint — ^Indefiniteness — Special  Demurrer. 

9.  In  the  absence  of  a  special  demurrer  to  a  complaint,  in  a  per- 
sonal injury  suit  brought  by  a  servant  against  her  employer,  on  the 
ground  of  indefiniteness  of  the  allegation  as  to  whether  she  was 
acting  within  the  scope  of  her  employment  when  she  was  injured, 
the  pleading  will  be  held  sufficient  where,  although  the  allegation 
relative  to  the  particular  work  she  was  engaged  in  at  that  time  was 
indefinite,  enough  was  shown   to  make  it  appear  that  she  was  do- 

.    ing  her  work  under  the  employer's  directions. — Fearon  v.  Mullins, 
232. 
Master    and    Servant — Complaint — Master's    Knowledge    of    Dangerous 
Place. 

10.  Plaintiff's  failure  to  allege,  in  a  complaint  against  her  em- 
ployer to  recover  damages  for  personal  injuries,  received  while  per- 
forming her  duties  as  a  domestic  servant,  through  his  alleged  neg- 
ligence in  not  furnishing  her  a  safe  place  in  which  to  work,  the 
facts  wherein  the  danger  incident  to  an  opening  in  the  floor  of  a 
porch,  through  which  she  fell,  consisted  as  well  as  the  causal  con- 
nection between  the  defective  place  and  the  injury,  and  that  de- 
fendant knew  or,  by  the  exercise  of  reasonable  diligence  ought  to 
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have  known  of  the  dangerous  condition  of  the  opening,  was  fatal 
to  the  complaint. — Fearon  v.  Mnllins,  232. 
Master  and  Servant — Instructions — Safe  Place  to  Work — Care  Required 
of  Master. 

11.  In  an  action  for  injuries  to  a  servant,  an  instruction  that  the 
master  owed  to  his  servant  the  duty  to  provide  her  a  reasonably 
safe  place  in  which  to  work  and  of  maintaining  it  in  a  reasonably 
safe  condition  during  the  employment,  was  erroneous  in  that  it  re- 
quired too  high  a  degree  of  care,  on  the  part  of  the  employer,  he 
being  bound  only  to  use  ordinary  care  in  providing  a  reasonably 
safe  place  for  his  servant  to  work. — ^Fearon  v.  Mullins,  232. 

Master  and   Servant — Complaint — Evidence — Variance. 

12.  Where,  in  an  action  by  a  trainman  against  a  railroad  company 
to  recover  damages  for  personal  injuries,  alleged  to  have  been  re- 
ceived by  reason  of  its  negligence  in  running  a  train,  objection  was 
made  to  the  introduction  of  evidence  showing  that  plaintiff  was  in- 
jured through  negligence  on  the  part  of  the  engineer  in  charge  of 
the  train,  on  the  ground  of  variance,  and  sustained,  and  nonsuit 
granted,  the  rule,  urged  by  appellant,  that  the  sufficiency  of  a  plead- 
ing may  not  be  questioned  by  an  objection  to  evidence  does  not 
apply,  since  the  complaint  in  this  instance  stated  a  cause  of  ac- 
tion for  primary  negligence  of  the  defendant,  and  the  question  of 
variance  could  not  have  been  raised  prior  to  trial. — Kelly  v.  North- 
ern Pacific  By.  Co.,  243. 

Master  and  Servant — ^Fellow-servant  Acts — Complaint. 

13.  Under  either  of  the  fellow-servant  Acts  (Laws,  1903,  p.  156; 
Laws,  1905,  p.  1),  a  complaint,  in  an  action  by  a  switchman  against 
a  railway  company  for  personal  injuries,  alleging  that  ''the  defend- 
ant company  so  carelessly  and  negligently  managed,  operated  and 
ran"  a  train  of  cars  as  to  seriously  injure  him,  was  insufficient  in 
the  absence  of  an  allegation  that  recovery  was  sought  on  account 
of  the  negligence  of  one  for  whose  fault  the  statute  imposes  a  lia- 
bility on  the  master,  to  admit  proof  showing  that  plaintiff's  in- 
juries were  brought  about  by  the  careless  and  negligent  acts  of 
the  engineer  in  charge  of  the  train  in  question. — Kelly  v.  Northern 
Pacific  Ry.  Co.,  243. 

Master  and  Servant — Fellow-servant  Acts — Complaint. 

14.  Where  a  servant  relies  for  recovery  of  damages  for  personal  in- 
juries upon  the  provisions  of  either  of  the  fellow-servant  Acts 
(Laws,  1903,  p.  156;  Laws,  1905,  p.  1),  creating  a  liability  on  the 
part  of  the  master  where  none  existed  before  their  enactment,  he 
must  set  forth  in  ordinary  and  concise  language  a  statement  of  facts 
showing  his  right  to  recover  under  such  special  statute. — Kelly  v. 
Northern  Pacific  By.  Co.,  243. 

Damages — Medical  Services — Reasonableness  of  Fee — Instructions. 

35.  In  a  personal  injury  case  plaintiff  testified  that  she  paid  a 
physician  $50  for  medical  treatment  rendered  necessary  by  the  in- 
juries received.  The  physician  deposed  to  the  fact  that  he  had 
charged  plaintiff  $56  for  his  services.  No  testimony  was  introduced 
to  show  that  the  charge  made  and  paid  was  a  reasonable  one.  The 
court  instructed  the  jury  that  **such  sum  of  money  as  will  com- 
pensate the  plaintiff  for  the  amount  expended  by  her  in  and  about 
the  treatment  of  her  injuries,  including  medical  attendance,  might 
be  recovered  by  her.'*  Ueld,  that  this  instruction  was  error,  in  that 
it  practically  directed  the  jury  to  find  for  plaintiff,  in  respect  of  the 
medical  attendance,  in  the  sum  paid  for  them,  irrespective  of  the 
reasonableness  of  the  fee,  which   must  be   established  in  order  to 
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make  the  amount  paid  recoverable  as  damages. — Storm  v.  City  of 
Butte,  385. 

PHYSICIANS  AND  SURGEONS. 
See,  also,  Personal  Injuries,  15. 

Action  for  Services — License  to  Practice — ^Burden  of  Proof. 

1.  Where  a  witness  for  plaintiff,  in  an  action  to  recover  for  medi- 
cal services,  had  testified  that  he  knew  plaintiff  at  the  time  of  the 
rendition  of  the  services  as  a  physician,  and  that  he  was  then  the 
city  physician,  it  will  be  presumed  that  plaintiff  had  secured  a 
license  to  practice  as  required  by  the  statute,  and  the  burden  of 
proving  the*contrary  was  upon  defendant. — Leggat  v.  Gerrick,  91. 

Action  for  Services — Interest  on  Balance  Due. 

2.  Interest  on  a  balance  due  a  physician  for  medical  services  seems 
to  be  properly  allowable,  under  Civil  Code,  section  4280,  in  an  ac- 
tion to  recover  such  balance.  (Hefferlin  v.  Karlman,  29  Mont.  139, 
74  Pac.   20i  )— Leggat   v.   Gerrick,   91. 

PLEADING  AND  PRACTICE. 
See,  also.  Criminal  Law;  Waste,  1,  2. 

Demurrer — ^Its  Purpose. 

1.  The  purpose  of  a  demurrer  is  to  raise  and  have  determined  the 
question  whether  a  pleading  or  cause  of  action,  taken  as  a  whole, 
states  a  case  calling  for  a  defense,  and  therefore  cannot  be  di- 
rected to  certain  lines  or  paragraphs  of  a  pleading  alleged  to  con- 
tain immaterial  matter. — Plymouth  Gold  Min.  Co.  v.  United  States 
F.  &  G.  Co.,  23. 

Motion  to  Strike — Its  Province. 

2.  A  motion  to  strike  must  be  resorted  to  for  the  purpose  of  purg- 
ing a  pleading  of  irrelevant  or  redundant  matter. — Plymouth  Gold 
Min.  Co.  v.  United  States  F.  &  G.  Co.,  23. 

Demurrer — Motion  to  Strike — Theory  of  Case — Appeal. 

3.  Where  counsel  for  appellant  did  not  submit  a  demurrer  to  the 
trial  court  as,  in  effect,  a  motion  to  strike  out  definite  portions  of 
the  complaint,  he  will  not  be  heard  to  say  on  appeal  that  the  de- 
murrer should  have  been  regarded  as  a  motion  to  strike. — ^Plymouth 
Gold  Min.  Co.  v.  United  States  F.  &  G.  Co.,  23. 

Claim  and  Delivery — Value  of  Property — Admissions — Verdict — Surplus- 
age. 

4.  To  the  extent  of  the  admissions  in  the  pleadings,  both  court  and 
jury  are  bound  by  them.  Therefore,  where  in  an  action  in  claim 
and  delivery  the  pleadings  admitted  the  value  of  the  property  in 
controversy  to  be  $250,  that  portion  of  the  verdict  fixing  the  value 
at  $100  was  surplusage  and  inoperative,  and  in  correcting  the  ver- 
dict by  striking  out  the  value  fixed  by  the  jury  and  fixing  it  at  the 
value  admitted,  the  court  did  not  commit  error. — ^Frfink  v.  Symona, 
56. 

New  Trial — ^Insufficiency  of  Evidence — Specifications — Statutes. 

5.  Under  Chapter  92  of  the  Session  Laws  of  1905,  page  185,  amend- 
ing sections  1152  and  1173  of  the  Code  of  Civil  Procedure,  it  is  no 
longer  necessary  for  a  party  to  specify  in  his  notice  of  intention  to 
move  for  a  new  trial  the  particulars  in  which  the  evidence  is  claimed 
to  be  insufficient  to  justify  the  verdict. — Ettien  v.  Drum,  81. 
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Complaint — Sufficiency — Appeal — Review. 

6.  The  question  of  the  insufficiency  of  the  complaint  to  state  a 
cause  of  action  cannot  be  raised  for  the  first  time  on  appeal  from 
an  order  denying,  a  new  trial. — ^Leggat  v.  Gerrick,  91. 

Nuisances — Cities  and  Towns — Complaint. 

7.  A  complaint  against  a  city  alleging,  in  substance,  that  defend- 
ant without  right  constructed  and  maintained  a  storm  sewer  over 
and  across  a  lot  owned  by  plaintiff,  and  permitted  it  to  become 
and  remain  in  such  an  unsafe  and  unsanitary  condition  as  that 
nauseous  gases  escaped  from  it,  making  it  unfit  for  building  pur- 
poses, that  plaintiff's  petition  to  the  city  council  to  repair  it  was 
ignored,  that  he  then  repaired  it  at  his  own  cost,  and  that  the  city 
refused  to  reimburse  him  for  his  outlay,  states  a  cause  of  action 
upon  the  theory  that  plaintiff  sustained  damages  by  reason  of  the 
maintenance  of  a  nuisance  by  the  city  for  the  abatement  of  which 
he  was  entitled  to  recover,  as  an  element  of  his  damages,  the  rea- 
sonable cost  incurred  in  abating  it. — Murray  v.  City  of  Butte,  161. 

Nuisances — Complaint — Sufficiency. 

8.  A  complaint  against  a  city  seeking  to  recover  damages  for  the 
abatement  of  a  private  nuisance,  though  indefinite  and  uncertain, 
but  showing  facts  that  defendant  did  maintain  such  a  nuisance,  held 
sufficient,  in  the  absence  of  a  special  demurrer  attacking  the  plead- 
ing on  those  grounds,  to  entitle  plaintiff  to  recover  damages  under 
Civil  Code,  section  4555. — Murray  v.  City  of  Butte,  161. 

Complaint — Reference  to  Other  Causes  of  Action. 

9.  Every  cause  of  action  must  be  complete  in  itself,  and  therefore 
allegations  contained  in  certain  paragraphs  in  one  count  cannot  be 
made  part  of  another  by  mere  reference. — Murray  v.  City  of  Butte, 
101. 

Complaint — Sufficiency — How  Reviewed. 

10.  The  sufficiency  of  a  complaint  to  state  a  cause  of  action  may 
be  inquired  into  on  appeal  from  the  judgment,  even  though  objec- 
tion to  it  was  not  made  in  the  trial  court. — Murray  v.  City  of  Butte, 
161. 

Nuisances — Cities  and  Towns — Splitting  Causes  of  Action — Effect — Judg- 
ment. 

11.  In  the  same  complaint  plaintiff  split  his  cause  of  action  for  a 
nuisance,  attempting  to  set  out  two  causes  of  action — the  first,  for 
the  cost  of  abating  the  nuisance;  the  second,  for  permanent  injury 
to  his  property  from  the  nuisance.  The  jury  returned  a  verdict  for 
plaintiff  for  a  certain  amount  on  his  first  cause  of  action,  and  for 
another  amount  on  the  second  cause  of  action,  and  judgment  was 
entered  accordingly.  Held,  on  appeal,  on  which  it  was  decided  that 
the  complaint,  as  regards  the  second  cause  of  action,  failed  to  state 
sufficient  facts,  that  plaintiff,  having  recovered  on  his  first  cause  of 
action  on  a  part  of  his  demand,  cannot  maintain  his  second  cause 
of  action  for  the  balance  of  it,  but  that  the  judgment  recovered  on 
the  first  is  a  bar  to  recovery  on  the  second. — Murray  v.  City  of 
Butte,  161. 

Mines — Adverse  Claims — Complaint — Sufficiency. 

12.  The  complaint  in  a  suit  to  determine  an  adverse  claim  to  min- 
ing ground,  under  section  2326  of  the  United  States  Revised  Stat- 
utes, must,  in  order  to  state  a  cause  of  action,  allege,  among  other 
things,  that  the  adverse  claim  was  filed  in  the  proper  land  office 
within  the  sixty  days  allowed  by  the  statute  after  the  filing  of 
application  for  patent. — Thornton  v.  Kaufman,  181. 
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^inefl — Adverse  Claims — Complaint — Sufficiency. 

13.  Where  it  can  be  ascertained  from  the  face  of  the  record  in  an 
adverse  suit  to  a  mining  claim,  that  action  was  brought  within 
thirty  days  after  the  filing  of  the  adverse  claim  in  the  proper  land 
office,  the  judgment  will  not  be  reversed  even  though  the  complaint 
failed  to  sJlege  this  fact  in  terms. — ^Thornton  v.  Kaufman,  181. 

Mines — ^Adverse   Claims — Complaint — ^Defective  Allegations — Cannot  be 
Aided  by  Reply. 

14.  A  complaint  in  an  adverse  stiit  to  determine  which  one  of  two 
claimants  is  entitled  to  patent  to  a  mining  claim,  defective  in  that 
it  omitted  to  allege  that  adverse  claim  had  been  filed  in  the  land 
office  within  sixty  days  after  application  for  patent,  could  not  be 
aided  by  allegations  in  a  reply. — Thornton  v.  Kaufman,  181. 

Complaint — Sufficiency — ^Review. 

15.  The  question  of  the  sufficiency  of  a  complaint  to  support  the 
judgment  may  be  raised  at  any  time  during  the  progress  of  the  case. 
Thornton  v.  Kaufman,  181. 

Personal  Injuries — ^Pleading — ^Inconsistent  Defenses. 

16.  Obiter:  The  defendant  in  a  personal  injury  case  may  plead  in- 
consistent defenses. — -JN^elson  v.  Boston  &  Mont.  Con.  C.  &  S.  M.  Co., 
223. 

Master  and  Servant — ^Personal  Injuries — Complaint. 

17.  Where  plaintiff  alleged  in  her  complaint,  in  an  action  to  re- 
cover damages  for  personal  injuries  sustained  by  her  while  in  de- 
fendant's employ  as  a  domestic  servant,  that  she  was  acting  as  such 
servant,  at  the  time  she  received  the  injuries  and  engaged  in  the 
performance  of  her  duties  under  the  directions  of  defendant,  it  was 
sufficient  to  show  the  relation  of  master  and  servant  between  the 
parties,  and  that  plaintiff  was  acting  within  the  scope  of  her  em- 
ployment when  the  accident  occurred. — Fearon  v.  Mullins,  232. 

Master     and     Servant — Personal     Injuries — Complaint — Indefiniteness — 
Special  Demurrer. 

18.  In  the  absence  of  a  special  demurrer  to  a  complaint,  in  a  per- 
sonal injury  suit  brought  by  a  servant  against  her  employer,  on 
the  ground  of  indefiniteness  of  the  allegation  as  to  whether  she  was 
acting  within  the  scope  of  her  employment  when  she  was  injured, 
the  pleading  will  be  held  sufficient  where,  although  the  allegation 
relative  to  the  particular  work  she  was  engaged  in  at  that  time 
was  indefinite,  enough  was  shown  to  make  it  appear  that  she  was 
doing  her  work  under  the  employer's  directions. — ^Fearon  v.  Mul- 
lins, 232. 

Personal   Injuries — Master    and    Servant — Complaint — ^Master's    Knowl- 
edge of  Dangerous  Place. 

18a.  Plaintiff's  failure  to  allege,  in  a  complaint  against  her  em- 
ployer to  recover  damages  for  personal  injuries,  received  while  per- 
forming her  duties  as  a  domestic  servant,  through  his  alleged  negli- 
gence in  not  furnishing  her  a  safe  place  in  which  to  work,  the  facts 
wherein  the  danger  incident  to  an  opening  in  the  floor  of  a  porch, 
through  wnich  she  fell,  consisted,  as  well  as  the  causal  connection 
between  the  defective  place  and  the  injury,  and  that  defendant 
knew  or,  by  the  exercise  of  reasonable  diligence  ought  to  have 
known  of  the  dangerous  condition  of  the  opening,  was  fatal  to  the 
complaint. — Fearon  v.  Mullins,  232, 
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Master    and    Servant — ^Personal    Injuries — Complaint — Evidence — ^Vari- 
ance. 

19.  Where,  in  an  action  by  a  trainman  against  a  railroad  company 
to  recover  damages  for  personal  injuries,  alleged  to  have  been  re- 
ceived by  reason  of  its  negligence  in  running  a  train,  objection 
was  made  to  the  introduction  of  evidence  showing  that  plaintiff  was 
injured  through  negligence  on  the  part  of  the  engineer  in  etiarge 
of  the  train,  on  the  ground  of  variance,  and  sustained,  and  nonsuit 
granted,  the  rule,  urged  by  appellant,  that  the  sufficiency  of  a  plead- 
ing may  not  be  questioned  by  an  objection  to  evidence  does  not 
apply,  since  the  complaint  in  this  instance  stated  a  cause  of  action 
for  primary  negligence  of  the  defendant,  and  the  question  of  vari- 
ance could  not  have  been  raised  prior  to  trial. — ^Kelly  v.  Northern 
Pacific  Ry.  Co.,  243. 

Master  and  Servant — ^Personal  Injuries — ^Fellow -servant  Acts — Complaint. 

20.  Under  either  of  the  fellow-servant  Acts  (Laws,  1903,  p.  156; 
Laws,  1905,  p.  1),  a  complaint,  in  an  action  by  a  switchman  against 
a  railway  company  for  personal  injuries,  alleging  that  **the  de- 
fendant company  so  carelessly  and  negligently  managed,  operated 
and  ran*'  a  train  of  cars  as  to  seriously  injure  him,  was  insufficient 
in  the  absence  of  an  allegation  that  recovery  was  sought  on  account 
of  the  negligence  of  one  for  whose  fault  the  statute  imposes  a  lia- 
bility on  the  master,  to  admit  proof  showing  that  plaintiff's  injuries 
were  brought  about  by  the  careless  and  negligent  acts  of  the  en- 
gineer in  charge  of  the  train  in  question. — Kelly  v.  Northern  Pa- 
cific Ey.  Co.,  243. 

Master      and     Servant — Personal      Injuries — Fellow-servant      Acts — Com- 
plaint. 

21.  Where  a  servant  relies  for  recovery  of  damages  for  personal 
injuries  upon  the  provisions  of  either  of  the  fellow-servant  Acts 
(Laws,  1903,  p.  156;  Laws,  1905,  p.  1),  creating  a  liability  on  the 
part  of  the  master  where  none  existed  before  their  enactment,  he 
must  set  forth  in  ordinary  and  concise  language  a  statement  of  facts 
showing  his  right  to  recover  under  such  special  statute. — Kelly  v. 
Northern  Pac.  Ry.  Co.,  243. 

Administrators — ^Discovery  of  Assets — Prohibition — ^Petition — Sufficiency. 

22.  Held,  on  application  for  writ  of  prohibition,  that  the  district 
court  erred  in  issuing  a  citation  to  certain  persons,  in  pursuance  of  a 
petition,  filed  by  an  administrator  under  section  2571  of  the  Code  of 
Civil  Procedure,  requiring  such  persons  to  appear  and  be  examined 
under  oath  as  to  the  knowledge  they  possessed  touching  the  title  to 
decedent's  property  interests,  and  to  bring  all  deeds,  memoranda 
and  books  bearing  on  the  matter — ^which  petition  was  fatally  defec- 
tive in  failing  to  allege  that  any  one  of  the  persons  cited  had  in 
his  possession,  or  had  knowledge  of,  any  deeds  or  papers  containing 
evidences  of  the  right,  title  or  interest  of  the  decedent  to  the 
property  described  in  the  petition. — State  ex  rel.  Chapin  et  al.  v. 
District  Court  et  al.,  318. 

Mines — ^Adverse   Suit — ^Amended    Declaratory    Statements — Complaint — 
Amendment — ^After  Commencement  of  Trial. 

23.  In  view  of  the  fact  that  an  amended  declaratory  statement  is 
not  evidence  of  any  newly  acquired  right,  but  relates  back  to  a 
right  initiated  prior  to  its  filing,  and  the  further  fact  that  defendant 
in  an  adverse  suit  to  a  mining  claim  was,  by  a  ruling  of  the  district 
court  excluding  his  evidence,  declared  not  to  have  any  right  in  the 
ground  in  controversy  for  failure  to  show  that  he  had  done  or 
caused  to  be  done  the  necessary  development  work,  the  admissibility 
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in  evidence  of  such  a  statement  was  not  affected  by  tlie  fact  that  it 
was  filed  after  the  trial  had  commenced;  nor  was  it  error  to  permit 
plaintiff  to  amend  its  complaint  to  show  its  filing. — Butte  Consoli- 
dated Min.  Co.  V.  Barker,  Jr.,  327. 
Personal  Injuries — Cities  and  Towns — Sidewalks — Snow  and  Ice — Com- 
plaint—-Sufficiency. 

24.  Under  the  general  rule  that  a  complaint  will  be  upheld,  if  the 
essential  facts  appear  by  plain  and  necessary  implication,  particu- 
larly so  when  no  special  demurrer  has  been  interposed  to  the  plead- 
ing, a  complaint  against  a  city  in  an  action  for  damages  for  personal 
injuries,  which  in  effect  alleged  that  the  defendant  negligently  per- 
mitted snow  and  ice  to  accumulate  on  a  sidewalk  to  the  depth  of 
several  inches,  that  this  snow  and  ice  became  so  uneven  and  rounded 
by  reason  of  travel  over  it,  and  had  such  an  angle  from  the  level  of 
the  walk  that  a  person  could  not  pass  over  it  without  danger  of  fall- 
ing, that  this  condition  was  known  to  the  defendant  city  for  a  long 
time  prior  to  the  accident,  that  this  accumulation  of  snow  and  ice 
constituted  an  obstruction  which  the  city  negligently  permitted  to  re- 
main winout  proper  protection  and  without  any  light  or  signal  to  in- 
dicate danger,  and  that  while  plaintiff  was  passing  along  this  side- 
walk she  slipped  and  fell  and  sustained  the  injuries  complained  of, 
was  sufficient. — Storm  v.  City  of  Butte,  385. 

Theory  of  Case — Nonsuit — Appeal — Admissions. 

25.  Where  affirmative  matter  set  up  in  an  answer  was  not  put  in  is- 
sue by  reply,  but  defendants  went  to  trial  as  if  issue  had  been  joined 
thereon,  and  the  trial  proceeded  to  judgment  upon  this  theory,  and 
where  defendants'  motion  for  nonsuit  was  not  based  upon  the  ad- 
mission resulting  from  the  want  of  reply,  they  will  not  be  heard  for 
the  first  time  on  appeal  to  complain  that  they  have  suffered  preju- 
dice.— Van  Vranken  v.  Granite  County  et  al.,  427. 

Attachment — Illegal    Seizure — ^Action    for    Damages — Complaint — Suffi- 
ciency. 

26.  Where  the  complaint,  in  an  action  against  a  sheriff  for  dam- 
ages for  the  illegal  seizure  of  personal  property,  alleged  that  plain- 
tiff was  the  owner  thereof  on  a  certain  day  (which  was  the  day  on 
which  the  seizure  was  made),  it  was  sufficient  to  show  ownership 
in  plaintiff  at  the  time  of  levy,  the  law  not  taking  notice  of  fractions 
of  a  day. — O'Brien  v.  Quinn,  441. 

Attachment — ^Illegal  Seizure — Complaint — Sufficiency. 

27.  Since  the  only  method  of  attaching  personal  property  of  the 
nature  of  that  involved  in  the  above  action  (saloon  fixtures  and  stock 
in  trade)  is  by  actually  taking  possession  of  it,  an  allegation  that  the 
sheriff  levied  upon  and  seized  the  goods  under  a  writ  of  attachment, 
sufficed  to  show  an  invasion  of  plaintiff's  right  to  the  possession  of, 
or  his  exclusion  from,  them. — O'Brien  v.  Quinn,  441. 

Attachment — Third  Party  Claim — When  not  Necessary. 

28.  Where  the  answer  in  an  action  against  a  sheriff  for  damages  for 
the  illegal  seizure  of  saloon  fixtures  and  stock  in  trade  denied  plain- 
tiff's claim  of  ownership,  it  was  not  necessary  for  the  latter  to  make 
a  third-party  claim,  under  section  906  of  the  Code  of  Civil  Procedure 
and  to  allege  that  he  made  such  claim,  as  a  condition  precedent 
to  maintaining  his  action. — O'Brien  v.  Quinn,  441. 

Attachment — Wrongful  Levy — Recovery  of  Money  Paid  for  Surrender  of 
Property — Complaint — Sufficiency. 

29.  Plaintiff  in  his  complaint  against  a  sheriff  to  recover  a  sum  of 
money  paid  for  the  release  of  attached  personal  property,  in  addition 
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to  damages  for  illegal  seizure  thereof,  alleged  that  defendant  ac- 
cepted said  amount  in  lieu  of  the  possession  of  the  goods  attached; 
but  failed  to  plead  that  he  was  compelled  to  pay  the  money  as  a 
condition  to  the  delivery  of  the  property  so  detained,  that  such 
detention  was  unlawful,  that  the  payment  was  made  under  protest, 
and  that  such  detention  was  attended  by  circumstances  of  hardship 
or  inconvenience  to  plaintiff.  Held,  that  in  the  absence  of  these 
latter  allegations,  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  for  the  recovery  of  the  money  paid  to  the 
sheriff. — O'Brien  v.  Quinn,  441. 

Attachment — Wrongful  Levy — Damages — Complaint — Sufficiency. 

30.  Allegations  in  a  complaint  against  a  sheriff  for  the  illegal 
seizure  of  saloon  fixtures  and  stock  in  trade,  to  the  effect  that  the 
attachment  under  which  the  property  was  taken  was  wrongful, 
unlawful  and  a  willful  trespass  upon  the  property  of  plaintiff,  and 
that  by  reason  of  the  levy  plaintiff  had  been  damaged  in  the  loss  of 
business  and  profits  in  a  certain  sum,  were  sufficient  to  state  a 
cause  of  action  for  damages  in  a  nominal  sum  at  least. — O'Brien  v. 
Quinn,  441. 

Attachment  — Wrongful  Levy — Loss  of  Profits — Special  Damages — Com- 
plaint. 

31.  To  warrant  the  introduction  of  evidence  showing  the  damages 
for  injury  to  business  and  loss  of  profits,  claimed  to  have  been  sus- 
tained by  plaintiff  in  an  action  against  a  sheriff  for  illegally  seizing  his 
saloon  fixtures  and  stock  in  trade,  in  the  actual  possession  of  which 
goods  the  defendant  was  about  six  hours,  such  damages,  being 
special  in  their  nature  should  have  been  specially  pleaded,  and 
where  this  was  not  done,  the  court  committed  error  in  admitting 
evidence  on  the  subject— -O 'Brien  v.  Quinn,  441, 

Trial — Amendments — Discretion — Appeal — Record. 

32.  Defendant's  application  to  amend  his  counterclaim,  after  plain- 
tiff had  rested  his  case  and  objected  to  evidence  on  the  part  of 
defendant  in  support  of  it,  on  the  ground  that  the  facts  alleged  did 
not  constitute  a  defense  or  counterclaim,  having  been  addressed  to 
the  sound  discretion  of  the  trial  court,  subject  to  review  only  in 
case  of  abuse  of  such  discretion,  its  action  in  denying  it  will  not  be 
held  erroneous  where  the  record  does  not  contain  an  affidavit  setting 
forth  any  cause  why  the  amendment  should  have  been  permitted 
at  that  stage  of  the  case. — ^Bamgrover  v.  North,  448. 

Conversion — Splitting  Cause  of  Action — When  Permissible. 

33.  Where  a  sheriff  had  disposed  of  a  portion  of  certain  personal 
property  alleged  to  have  been  wrongfully  seized  by  him  under  a  writ 
of  attachment,  plaintiff  could  properly  split  his  cause  of  action  and 
maintain  an  action  in  conversion  for  the  goods  disposed  of,  and 
pellants  is  not  made  apparent. — Gehlert  v.  Quinn  et  al.,  451. 

Trial — Amendments — ^Discretion — Review. 

34.  The  allowance  of  an  amendment  to  a  pleading  during  the  course 
of  the  trial  of  a  civil  cause,  rests  in  the  sound  legal  discretion  of  the 
trial  court,  which  is  not 'subject  to  review  where  prejudice  to  ap- 
pellants is  not  made  apparent. — Gehlert  v.  Quinn  et  al,  451. 

Eeply — Denial   on  Information   and   Belief — Public   Records. 

35.  Semhle:  It  would  seem  that  a  reply  denying  any  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  existence  of  public 
records  is  frivolous. — McEwen  et  al.  v.  Union  Bank  &  Trust  Co.,  470. 
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Denial  on  Information  and  Belief. 

36.  Prior  to  amendmeDt  of  the  Act  of  1899  (Laws,  1899,  p.  142),  by- 
Session  Laws  of  1905,  page  8,  it  was  incumbent  upon  plaintiff  to- 
deny,  in  a  reply,  either  generally  or  specifically,  any  new  matter  or 
counterclaim  set  up  in  the  answer,  and  therefore,  a  denial,  filed  in 
September,  1902,  in  a  suit  to  foreclose  a  materialman's  lien,  of  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  the  truth 
of  certain  allegations  in  a  counterclaim,  was  ineffective  to  put  sueh 
allegations  in  issue. — McEwen  et  al  v.  Union  Bank  &  Trust  Co.,  470. 

Materialman 's  Lien — Foreclosure — Parties, 

37.  Where,  in  a  suit  to  foreclose  a  materialman's  lien,  a  bank  was 
joined  as  defendant  under  an  allegation  that  it  claimed  some  right 
or  interest  in  the  property,  and  answered,  setting  up  a  mortgage 
which  had  been  foreclosed,  that  the  property  had  been  purchased 
by  it  at  foreclosure  sale,  and  that  plaintiff's  claim  was  subsequent 
and  inferior  to  the  mortgage  and  the  bank's  title,  such  defendant 
was  the  real  party  in  interest,  so  far  as  the  equitable  feature  of 
the  case  was  concerned,  and  was  entitled  to  insist  that  plaintiff^s 
make  out  a  case  against  it. — McEwen  et  al.  v.  Union  Bank  & 
Trust  Co.,  470. 

Administrators — Claims  Against  Estate — Admissions — Proof. 

38.  Where  defendants'  answer  admitted  that  a  verified  claim  for 
the  amount  sued  for  had  been  duly  presented  and  disallowed  by  the 
administrator  of  one  of  the  defendants,  plaintiff  was  not  required  to 
prove  the  presentation  and  disallowance  of  his  claim,  as  otherwise 
compelled  to  do  by  the  provisions  of  section  2612  of  the  Code  of 
Civil  Procedure. — Harrington  v.  Butte  &  Boston  Min.  Co.  et  al.,  590. 

Contracts — Admissions — Surplusage. 

39.  Semhle:  Where  defendant,  in  an  action  on  a  contract  to  recover 
$12,550,  admitted  an  indebtedness  of  $525,  but  alleged  that  the  lat- 
ter sum  did  not  become  due  until  a  month  after  the  bringing  of  the 
action,  this  affirmative  matter  seems,  in  the  absence  of  anything  in 
this  allegation  that  the  contract  on  which  indebtedness  was  ad- 
mitted, constituted  any  part  of  the  main  transaction  sued  upon,  to 
have  been  irrelevant  to  the  issue  tendered  by  the  complaint,  and 
might,  probably,  have  been  treated  as  surplusage. — Armstrong  v. 
Poe,  557. 

Mines — Leases — Royalty — Beal  Party  in  Interest. 

40.  Defendant  contracted  to  lease  plaintiff's  interest  in  a  mine  for 
a  fixed  royalty  of  $1,000  per  month,  ** payable  to  plaintiffs,"  pay- 
ments to  be  made  to  a  certain  bank,  to  apply  on  an  indebtedness  of 
plaintiffs  secured  by  a  mortgage  on  the  property.  Plaintiffs  sued  to 
recover  royalty  unpaid  for  several  months,  alleging  that  defendant 
had  failed  to  pay  plaintiffs,  or  either  of  them,  or  anyone  for  them,  etc. 
Held,  that  defendant  was  not  entitled  to  claim  that  the  bank  was 
the  real  party  in  interest  and  that  the  complaint  was  demurrable  for 
failure  to  charge  that  the  indebtedness  to  the  bank  had  been  paid,  or 
that  plaintiffs  had  acquired  the  bank's  interest  in  the  contract.— 
Nickel  y.  Hodgens  et  al.,  563. 

PBESUMPTIONS. 

See,  also.  Criminal  Law,  23. 

New  Trial — Notice — Sufficiency. 

1.  Where  the  district  court  passed  upon  a  motion  for  a  new  trial, 
it  will  be  presumed^  in  the  absence  of  a  showing  to  the  contrary 
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by  tlie  partv  nllpging  error  in  this  regard,  that  it  had  notice  bo- 
fore  it  sufficient  to  justify  it  in  doing  so. — Ettien  v.  Drum,  81. 

Equity — Laches. 

2.  Where,  in  an  equity  suit,  the  defense  of  laches  is  relied  upon, 
and  plaintiff  fails  to  offer  any  explanation  of  the  apparent  unreason- 
able delay  in  the  assertion  of  his  claim,  it  will  be  presumed  that 
none  could  be  offered  and  that  he  made  out  the  best  case  he  could. — 
Kavanaugh  v.  Flavin,  133. 

Appeal — Instructions — Bequest  for. 

'3.  In  the  absence  of  a  showing  in  the  record  on  appeal  making  it 
appear  affirmatively  that  appellant  requested  an  instruction,  similar 
to  others  objected  to  by  him  and  held  erroneous,  it  will  not  be  pre- 
sumed that  such  instruction  was  given  at  his  instance  or  request.-^ 
First  National  Bank  of  Portland  v.  Carroll,  302. 

Criminal  Law — ^Prejudice — Error. 

4.  While  prejudice  will  be  presumed  where  error  is  affirmatively 
shown,  the  supreme  court  in  a  criminal  appeal  will  not  presume 
error. — State  v.  Sloan,  367. 

Appeal — ^Error. 

5.  Error  will  not  be  presumed,  but  must  be  made  to  appear  affirma- 
tively.— Van  Vranken  v.  Granite  County  et  al.,  427. 

Clerk  of  District  Court — Date  of  Summons. 

6.  The  presumption  that  the  clerk  of  the  district  court,  in  issuing 
an  attachment,  performed  his  duty  and  properly  dated  the  summons, 
is  disputable,  and  may  be  overcome  by  evidence  to  the  contrary.— 
Gehlert  v.  Quinn  et  al.,  451. 

Appeal — Error. 

7.  Error  on  the  part  of  the  district  court  will  not  be  presumed,  but 
every  presumption  attaches  in  favor  of  its  action. — State  v.  Gor- 
don, 458. 

Attorneys — Disbarment. 

8.  Attorneys,  charged  with  professional  misconduct,  are  presumed 
to  be  innocent  of  the  charges  preferred,  and  to  have  properly  per- 
formed their  duties  as  officers  of  the  court  in  accordance  with  their 
oaths,  until  the  contrary  is  shown. — In  re  Parsons  et  al.,  478. 

Attorneys — Disbarment — Evidence-^Insufficiency. 

9.  While  the  record  in  the  disbarment  proceeding,  mentioned  above, 
disclosed  that  certain  persons  had  attempted  to  defraud  the  accuser, 
it  was  devoid  of  evidence  showing  that  the  accused  had  any  knowl- 
edge of  the  transaction  until  after  it  took  place,  or  that,  after  the 
accused  appeared  as  counsel  for  the  parties  at  '  ult,  any  guilty 
knowledge  which  they  may  have  had,  had  ever  been  communicated 
to  their  attorneys  by  them,  and  was  therefore  insufficient  to  over- 
come the  presumption  of  innocence  attending  an  attorney  charged 
with  unprofessional  conduct. — In  re  Parsons  et  al.,  478. 

PROBATE  PEOCEEDINGS. 

New  Trial — Appeal — Review. 

1.  In  a  proceeding  had  to  determine  the  rights  of  a  large  number 
of  persons  claiming  to  be  legatees  under  a  will,  and  where  the  ex- 
ecutor and  certain  of  the  claimants,  adjudged  to  be  entitled  to  share 
in  the  distribution  of  the  estate,  moved  for  a  new  trial  of  the  issues 
found  in  favor  of  certain  other  claimants,  held,  that,  under  section 
2841  of  the  Code  of  Civil  Procedure,  the  aggrieved  parties  may 
move  for  a  new  trial  and  appeal  from  an  adverse  ruling,  and  that 
Mont.,  Vol.  35—44 
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the  argument  that,  on  account  of  the  complications  likelj  to  arise 
in  the  district  court  if  a  retrial  of  part  of  the  issues  were  granted, 
the  supreme  court  should  not  review  the  order  refusing  a  new  trial, 
is  of  no  merit. — In  re  Klein's  Estate,  185. 
Appeal — Judgments  or  Orders. 

2.  Under  subdivision  3  of  section  1722,  Code  of  Civil  Procedure,  as 
amended  (Laws,  1899,  p.  146),  an  appeal  may  be  taken  from  a  part  of 
an  order  or  judgment  decreeing  certain  persons  to  be  entitled  to 
share  in  the  distribution  of  an  estate  under  a  will,  such  an  order 
not  being  a  ''final"  judgment. — In  re  Klein's  Estate,  185. 

Appeal — From  **Part"  of  Judgment — Law  of  the  Case. 

3.  Wh^ere  a  motion  to  dismiss  the  appeal  of  an  executor  and  cer- 
tain legatees  from  that  portion  of  a  ** judgment,"  rendered  in  a 
proceeding  had  under  sections  2840-2842  of  the  Code  of  Civil  Pro- 
cedure, declaring  certain  other  claimants  to  be  also  entitled  to  share 
in  the  distribution  of  an  estate  under  a  will,  based  on  th^  ground 
that  an  appeal  does  not  lie  from  a  part  thereof,  was  denied  upon 
consideration  of  exhaustive  briefs  of  counsel,  the  determination  of 
the  question  will  be  deemed  the  law  of  the  case  on  its  submission 
on  the  merits. — In  re  Klein's  Estate,  185. 

Wills — Construction. 

4.  A  testator,  at  the  time  of  making  his  will,  was  a  member  of 
two  firms  of  G.  &  K.  At  the  time  of  his  death  he  was  a  member  of 
a  firm  and  a  corporation  of  the  same  name.  Among  others,  the  will 
contained  the  provisions  that  ''each  one  of  the  employees  of  the 
firm  of  G.  ft  K.  who  shall  have  been  in  the  employ  of  the  said  firm 
one  year  or  more  previous  to  my  decease"  should  be  entitled  to  re- 
ceive $1,000.  Held,  that  the  testator  did  not  use  the  expression 
"firm"  in  its  technical  sense,  but  as  an  equivalent  of  G.  &  K.,  the 
firm  and  corporation. — In  re  Klein's  Estate,  185. 

Wills — Construction—' '  Employees. ' ' 

5.  Where  a  testator  provided  in  his  will  that  all  employees  of  a  firm 
of  which  he  was  a  member,  who  should  have  been  in  its  employ  for 
one  year  or  more  previous  to  his  decease,  should  receive  a  specified 
sum,  only  those- who  were  actually  in  such  employ  at  the  time  of  tes- 
tator's death  and  had  been  continuously  for  one  year  immediately 
prior  thereto,  were  entitled  to  take  under  this  clause,  and  not  those 
who  at  any  time  had  served  the  house  for  one  year,  but  had  left 
its  employ  prior  to  the  death  of  the  testator. — ^In  re  Klein's  Estate, 
185. 

Wills — Execution — Competency  of  Witnesses. 

6.  Under  Civil  Code,  section  1727,  providing  that,  where  the  sub- 
scribing witnesses  to  a  will  are  competent  at  the  time  of  attesting  its 
execution,  their  subsequent  incompetency  does  not  prevent  the  pro- 
bate of  the  will,  and  section  1729,  providing  that  all  gifts  made  in 
the  will  to  a  subscribing  witness  thereto  are  void,  etc.,  a  bene- 
ficiary under  a  will  may  be  a  competent  subscribing  witness;  the 
question  of  his  competency  having  reference  in  point  of  time  to 
the  date  of  the  attestation  of  the  will. — ^In  re  Klein's  Estate,  185. 

Wills — Subscribing  Witnesses — Beneficiaries. 

7.  One  who  was  a  necessary  subscribing  witness  to  a  will  cannot 
take  as  a  beneficiary  under  it.  (Civ.  Code,  sec.  1729.) — In  re  Klein's 
Estate,  185. 

Wills — Construction — ' '  Employees. ' ' 

8.  A  person  who,  for  labor  performed  for  a  mercantile  firm  in  sew- 
ing hydraulic  hose  was  paid  by  the  piece,  and  was  not  constantly 
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engaged  at  snch  work,  but  only  as  occasion  required,  was  not  an 
"employee"  in  the  sense  in  which  that  term  was  used  in  a  will, 
made  by  a  member  of  the  firm,  providing  that  all  employees  who 
had  been  in  its  employ  for  one  year  or  more  previous  to  testator's 
death  should  receive  a  specified  sum  of  money. — ^In  re  Klein  'a  £state> 
185. 
Wills — Construction — *  *  Employees. ' ' 

9.  Nor  was  a  person  entitled  to  take  under  the  provision  of  the 
will  set  out  in  the  foregoing  paragraph,  who  ceased  to  be  a  regular 
employee  of  the  firm  five  years  before  the  will  was  executed,  but 
who  occasionally  afterward  helped  in  the  store  of  the  firm  when- 
ever his  assistance  was  needed,  who  made  outside  collections  and 
was  occasionally  sent  to  other  parts  of  the  state  to  transact  odd 
matters  of  business,  when  expenses  and  transportation  were  fur- 
nished him,  and  who  later  became  secretary  and  manager  of  a  live 
stock  company,  in  which  the  firm  was  interested,  at  an  annual  sal- 
ary of  $2,000  besides  expenses. — In  re  Klein's  Estate,  185. 

Wills — Construction — Residuary  Legatees. 

10.  A  testator  in  his  will  bequeathed  to  each  employee  who  had 
been  in  the  employ  of  a  firm,  of  which  the  testator  was  a  member, 
for  one  year  or  more  previous  to  his  death,  $1,000.  Considerable 
bequests  were  also  made  to  ''the  two  daughters"  of  a  sister  and 
to  "the  son"  of  another,  as  also  to  "the  widow"  of  a  brother. 
None  of  these  legatees  were  designated  by  name.  The  residuary 
clause  provided  that  all  the  remainder  of  the  estate  should  be  di- 
vided pro-ratably  between  the  beneficiaries  named  in  the  will.  Held, 
that  the  employees  entitled  to  take  under  the  former  clause,  although 
not  designated  specifically  by  name,  should  also  take  their  pro  rata 
share  under  the  clause  disposing  of  the  residue  of  the  estate. — In  re 
Klein's  Estate,  185. 

Administrators — Accounts — Settlement — Notice — Findings — Appeal. 

11.  The  record  on  appeal  from  an  order  allowing  an  administrator's 
annual  account  did  not  show  any  proof  of  notice  of  the  hearing. 
The  order  of  settlement,  however,  found  that  the  clerk  of  the  court 
had  given  notice  in  the  manner  and  for  the  time  theretofore  ordered. 
Ileldf, thvii  the  finding  of  the  court  that  notice  had  been  given  was 
sufScient  to  meet  the  requirements  of  section  2796  of  the  Code  of 
Civil  Procedure,  which  provides  that  on  a  hearing  in  probate  pro- 
ceedings proof  of  notice  must  be  made,  and  that  the  order  showing 
such  proof  is  conclusive  evidence  of  the  fact, — and  further,  that  such 
finding  is  conclusive  upon  the  parties  on  appeal. — In  re  Davis'  Estate, 
273. 

Administrators — Accounts — Settlement — Notice — ^Jurisdiction. 

12.  Obiter :  The  giving  of  notice  of  a  hearing  upon  an  administrator's 
annual  account  is  indispensable  to  give  the  court  jurisdiction  of  the 
persons  interested  in  the  estate. — In  re  Davis'  Estate,  273. 

Administrators — Accounts — Settlement — Notice — Waiver. 

13.  Since  the  notice,  required  to  be  given  by  section  2791  of  the 
Code  of  Civil  Procedure,  to  those  interested  in  a  settlement  of  an  ad- 
ministrator's account,  serves  the  purpose  of  a  summons  in  an  ordinary 
action,  and  since  service  of  summons  may  be  waived  by  a  general  ap- 
pearance, the  giving  of  notice  in  such  probate  proceedings  is  likewise 
■waived  by  the  appearance  of  the  parties  and  their  participation  in  it. 
In  re  Davis'  Estate,  273. 

Administrators — ^Appeal — Costs — ^Allowance. 

14.  Where,  on  an  appeal  from  an  order  allowing  an  administrator's 
annual  account,  it  appeared  that  he,  jointly  with  another,  had  prose- 
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cnted  a  number  of  appeals  to  the  supreme  court,  all  but  one  of  whifh 
were  decided  adversely  to  him,  but  that  in  all  of  them  there  was  suffi- 
cient doubt  as  to  Ms  duty  in  the  premises  to  justify  his  desire  for 
a  final  decision  by  the  appellate  court,  it  will  not  be  held,  in  the  ab- 
sence of  proof  making  his  dereliction  apparent,  that  he  acted  in  bad 
faith  in  taking  the  appeals,  but  the  court  in  allowing  him  credit  for 
such  reasonable  and  necessary  costs  as  were  actually  incurred  by  him 
in  taking  the  appeals  will  be  sustained. — In  re  Davis '  Estate,  273. 
Administrators — ^.Toint  Appeal — Distribution  of  Costs. 

15.  Where  the  administrators  of  two  estates  jointly  prosecuted  ap- 
peals to  the  supreme  court  on  one  transcript  and  one  brief,  it  was 
error  to  allow,  on  a  settlement  of  the  annual  account  of  one  of  them. 
as  a  charge  against  the  estate  represented  by  him,  the  entire  expense 
incurred  in  the  preparation  of  the  transcript  and  brief.  One-half 
thereof  should  have  been  disallowed. — In  re  Davis'  Estate,  273. 

Administrators — Allowance  of  Attorneys'  Fees — ^When  Improper. 

16.  The  allowance  of  an  attorney's  fee  for  services  alleged  to  have 
been  rendered  to  an  administrator  in  the  management  of  his  trust 
was  improper,  where  other  counsel  had  been  regularly  retained  by  him 
to  look  after  the  interests  of  the  estate  at  an  annual  compensation  of 
$5,000,  and  where  nothing  appeared  why  additional  counsel  became 
necessary. — In  re  Davis'  Estate,  273. 

Administrators — Attorneys'  Fees — Burden  of  Proof. 

17.  The  burden  of  showing  that  the  employment  of  special  counsel 
to  advise  him  in  the  management  of  the  estate  represented  by  him, 
in  addition  to  those  attorneys  regularly  retained  for  that  purpose 
at  a  fixed  annual  compensation,  had  been  rendered  necessary  by  the 
exigencies  of  the  estate,  rests  upon  the  administrator,  and,  if  he  fails 
to  sustain  such  burden,  any  charge  in  this  behalf  should  be  disallowed. 
In  re  Davis'  Estate,  273. 

Administrators — ^When  not  Chargeable  with  Interest. 

18.  Where,  on  appeal  from  an  order  settling  and  allowing  an  adminis- 
trator's annual  account,  the  record  did  not  show  that  the  adminis- 
trator did  or  could  have  invested  the  sum  of  $100,000, — ordered  dis- 
tributed but  from  which  order  he  appealed, — during  the  time  inter- 
vening between  the  taking  of  his  appeal  and  its  determination,  or 
that  he  failed  to  prosecute  the  appeal  with  diligence,  he  is  not  per- 
sonally chargeable  with  interest  thereon. — In  re  Davis'  Estate,  273. 

Administrators — Discovery  of  Assets — Prohibition — Petition — Sufficiency. 

19.  Held,  on  application  for  writ  of  prohibition,  that  the  district  court 
erred  in  issuing  a  citation  to  certain  persons,  in  pursuance  of  a  peti- 
tion filed  by  an  administrator  under  section  2571  of  the  Code  of  Civil 
Procedure,  requiring  such  persons  to  appear  and  be  examined  under 
oath  as  to  the  knowledge  they  possessed  touching  the  title  to  dece- 
dent's property  interests,  and  to  bring  all  deeds,  memoranda  and  books 
bearing  on  the  matter — which  petition  was  fatally  defective  in  failing 
to  allege  that  any  one  of  the  persons  cited  had  in  his  possession,  or 
had  knowledge  of,  any  deeds  or  papers  containing  evidences  of  the 
right,  title  or  interest  of  the  decedent  to  the  property  described  in  the 
petition. — State  ex  rel.  Chapin  et  al.  v.  District  Court  et  al.,  318. 

PROFITS. 
Loss  of, — see  Contracts,  1-5. 

PROHIBITION. 
Bee  Probate  Proceedings,  19. 
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PROMISSORY   NOTES. 
See  Corporations,  5,  6. 

PUBLIC  ADMINISTRATORS. 

BigLt  to  Administer  upon  Estates — How  Acquired. 

1.  Under  section  4511  of  the  Political  Code,  a  public  aclministtator 
does  not  become  <?!f  officio  administrator  of  any  estate,  but  he  must  pro- 
cure letters  of  administration  in  like  manner  as  any  other  applicant  for 
letters. — O  'Rourke  v.  Harper  et  al.,  346. 

Sureties — ^Liability  on  Bond. 

2.  A  public  administrator  had  been  twice  elected  aa  such,  the  second 
time  immediately  succeeding  the  first.  His  bondsmen  on  his  second 
election  were  not  the  same  as  those  for  his  first  term.  During  his 
first  term  he  was,  by  virtue  of  his  office,  appointed  administrator  of  a 
certain  estate,  and  as  such  received  large  sums  of  money  during  both 
terms,  which  he  converted  to  his  own  use.  The  conversion  took  place 
in  his  second  term.  Plaintiff  having  a  claim  against  the  estate,  which 
had  been  allowed  prior  to  the  administrator's  first  term,  upon  nonpay- 
ment thereof  brought  suit  against  the  sureties  on  the  administrator's 
second  official  bond.  The  court  sustained  a  general  demurrer  to  the 
complaint  and  entered  judgment  for  defendants.  Held,  that  the  action 
of  the  court  was  correct,  in  that  the  administrator's  authority  to  ad- 
minister upon  the  estate  in  question  was  derived  from  letters  granted 
during  his  first  term,  and  that,  therefore,  the  sureties  on  his  second 
official  bond  are  not  liable  for  his  acts  or  omissions  as  such  officer 
before  they  became  his  bondsmen. — O  'Rourke  v.  Harper  et  al.,  346. 

PUBLIC  POLICY. 

Bailroads — ^Loss  of  Baggage— Ticket — Special  Contract  Limiting  Liability. 
1.  Held,  that  a  contract  made  by  a  railway  company  with  a  passenger 
in  the  sale  of  a  ticket,  which  among  other  recitals  contained  the  provi- 
sion that,  in  view  of  the  reduced  rate  at  which  it  was  furnished,  the 
carrier's  liability  for  loss  of  baggage  should  be  limited  to  $100,  was 
not  void  as  against  public  policy. — Rose  v.  Northern  Pacific  By.  Co.,  70. 

PUBLIC  RECORDS. 
See  Pleading  and  Practice,  35. 

PUBLIC  USE. 
See  Eminent  Domain,  !• 

PUNITIVE  DAMAGES. 
See  Damages,  1. 

PURCHASERS  IN  GOOD  FAITH. 
See  Conversion,  2,  3;  Corporations,  2,  4;  Mortgages,  2,  3, 

QUIETING  TITLE. 
See  Equity,  19;  Waste,  !• 
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QUO  WARRANTO. 
See  Clerks  of  Distriet  Courts,  1. 

RAILROADS. 

Tickets — Contracts — ^Bag^age — Liability  for  Loss. 

1.  Held,  that  a  railroad  ticket,  signed  bj  the  passenger,  which  con- 
tained, among  others,  the  recital  that  in  consideration  of  the  reduced 
rate  at  which  it  was  sold,  the  passenger  agreed  that  the  value  of  her 
baggage  did  not  exceed  $100,  was  a  sufficient  consideration  for  any 
contract  which  the  carrier  might  lawfully  make  respecting  the  trans- 
portation of  both  passenger  and  baggage,  and  that  it  was  not  necessary 
that  there  should  have  been  an  independent  consideration  for  each  and 
every  paragraph  or  provision  of  the  contract  of  transportation,  in  order 
to  make  it  valid  and  binding. — Rose  v.  Northern  Pacific  Ry.  Co.,  70. 

Loss  of  Baggage — ^Limitation  of  Liability — Evidence. 

2.  In  an  action  by  a  railway  passenger  to  recover  for  the  loss  of 
^gg^gQj  where  it  appeared  that  the  agent  of  the  carrier  had  been  in- 
structed by  his  company  to  furnish  plaintiff  a  certain  kind  of  ticket 
without  price,  which,  among  others,  contained  stipulations  limiting 
the  liability  of  the  carrier  for  loss  of  baggage  to  $100,  in  consideration 
of  the  reduced  rate  of  the  ticket,  and  that  the  agent  could  not  vary  the 
terms  of  the  contract  in  any  manner,  and  which  had  been  signed  by  the 
passenger,  she  was  bound  by  the  terms  of  the  agreeement ;  and  evidence 
that  nothing  had  been  said  to  her  by  the  agent  about  a  reduced  rate 
or  a  limitation  upon  the  value  of  her  baggage  was  properly  excluded. 
Rose  v.  Northern  Pacific  Ry.  Co.,  70. 

Tickets — ^Loss  of  Baggage — Liability — Special  Contract — Validity. 

3.  In  the  absence  of  fraud,  a  railway  passenger  signing  a  ticket  con- 
taining a  provision  limiting  the  carrier 's  liability  for  loss  of  baggage  to 
a  specified  sum  cannot  be  heard  to  say  that  she  did  not  know  of  or  un- 
derstand the  contents  of  such  ticket,  which  constituted  a  contract  be- 
tween the  parties. — ^Rose  v.  Northern  Pacific  Ry.  Co.,  70. 

Loss  of  Baggage — Ticket — Special  Contract  Limiting  Liability. 

4.  Where  a  railway  ticket  had  been  furnished  a  passenger  without 
price,  and  signed  by  her,  containing  a  stipulation  that,  in  consideration 
of  the  reduced  price  at  which  it  was  sold,  in  case  of  loss  of  her  baggage, 
recovery  should  be  limited  to  $100,  she  cannot  urge,  in  an  action  to 
recover  for  the  loss  of  such  baggage,  that  the  carrier  should  have  ac- 
corded her  an  opportunity  to  determine  for  herself  whether  she  would 
accept  the  limited  ticket  or  procure  another  containing  no  limitation. 
Rose  V.  Northern  Pacific  Ry.  Co.,  70. 

Loss  of    Baggage — Ticket — Special    Contract    Limiting    Liability — Public 
Policy. 

5.  Held,  that  a  contract  made  by  a  railway  company  with  a  passenger 
in  the  sale  of  a  ticket,  which  among  other  recitals  contained  the  provi- 
sion, that,  in  view  of  the  reduced  rate  at  which  it  was  furnished,  the 
carrier's  liability  for  loss  of  baggage  should  be  limited  to  $100,  was 
not  void  as  against  public  policy. — Rose  v.  Northern  Pacific  Ry.  Co.,  70. 

REAL  PARTY  IN  INTEREST. 
See  Parties. 

REAL  PROPERTY. 
8ee^  als0|  Trespass. 
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Damngefl  by  Surface  Waters — Evidence — Sirfficiency. 

1.  EvidcDce  in  an  action  for  injuries  to  plain'tiflf's  property,  alleged 
to  have  been  caused  through  defendant 's  negligence  in  permitting  the 
filling  up  of  a  drain  in  front  of  his  (defendant's)  premises,  by  reason 
of  which  certain  water,  that  would  otherwise  have  been  carried  off 
through  such  drain,  was  turned  into  plaintiff's  basement,  where  he 
lived,  heldf  sufficient  to  sustain  a  verdict  in  the  latter 's  favor. — Mul- 
rone  v.  Marshall,  238. 

Damages  by  Surface  Water — Act  of  God — Liability  of  Defendant— In- 
structions— ^Invading  Province  of  Jury. 

2.  Plaintiff  sued  defendant  for  injuries  to  his  property,  claimed  to 
have  been  occasioned  by  the  latter 's  negligence  in  filling  up  a  drain 
in  front  of  his  premises,  thus  causing  water,  which  would  otherwise 
have  been  carried  off  through  the  drain,  to  flood  plaintiff's  basement 
where  he  lived.  Defendant  contended  that  the  drain  was  open  at  the 
time  of  the  accident,  but  that  it  was  insufficient  to  carry  off  the 
water  caused  by  an  unusual  and  extraordinarily  heavy  rainstorm,  and 
that  the  damage  resulted  from  an  act  of  God.  The  court  instructed 
the  jury  that,  when  two  causes  combine  to  produce  an  injury,  both 
of  which  causes  are  in  their  nature  proximate,  the  one  being  a  cul- 
pable, negligent  act  of  the  defendant,  and  the  other  in  the  nature 
of  an  act  of  God  (for  which  neither  party  is  responsible),  then  the 
defendant  is  liable  for  such  loss  as  is  proximately  caused  by  his 
own  act  concurring  with  the  act  of  God,  provided  the  loss  would  not 
have  been  sustained  by  the  plaintiff,  but  for  such  negligent  act  of 
the  defendant.  Held,  that  while  the  court  should  have  been  more 
specific  in  applying  the  rule  stated  to  the  case  in  hand,  the  instruc- 
tion correctly  stated  the  law  and  was  not  objectionable  as  invading 
the  province  of  the  jury. — Miilrone  v.  Marshall,  238. 

Same — Instructions. 

3.  Nor  could  the  jury  have  been  misled  by  the  foregoing  instruction, 
where  they  were  told  by  the  next  succeeding  one  that  if  they  be- 
lieved that  the  damage  complained  of  was  not  due  to-  defendant 's 
want  of  care  or  negligence  concurring  with  the  unusual  rainstorm, 
verdict  should  be  for  defendant. — Mulrone  v.  Marshall,  238. 

Quieting  Title— Adverse  Claim — Possession — Variance. 

4.  Possession  of  real  property  under  an  equitable  title  is  sufficient 
to  support  an  action  to  determine  an  adverse  claim  to  it;  and  there- 
fore an  alleged  variance  between  an  allegation  in  the  complaint  set- 
ting up  title  in  fee  simple  and  right  to  the  possession  in  plaintiff  and 
proof  showing  possession  by  virtue  of  an  equitable  title  only,  was 
immaterial. — Van  Vranken  v.  Granite  County  et  al.,  427. 

BECOBD. 
Of  instruments, — see  Bills  of  Sale. 

BECOBD  ON  APPEAIi. 

Correction  of  record  on  appeal  from  justice's  court,  in  district  court- 
see  Justices  of  the  Peace,  4. 

See,  also,  Appeal  and  Error,  18,  52,  63,  64,  67,  73,  76,  76;  Bills  of  Ex- 
ceptions. 

BEPLEVIN. 
Set  "^laim  and  Delivery. 
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RES  ADJUDICATA. 
See  Judgments,  1,  4,  6. 

ROBBEBY. 
See  Criminal  Law,  27-36. 

EULES  OF  SUPREME  COURT. 
See  Briefs. 

SAFE  PLACE  TO  WORK. 
.  See  Personal  Injuries. 

SALES. 
See  Contracts,  9-12. 

SERVICE. 
See  New  Trial,  8-11. 

SHERIFFS. 
See  Attachment,  7-12;  Conversion. 

SIDEWALKS. 
See  Municipal  Corporations,  9-1& 

SPECIAL  FINDINGS. 
See  Findings,  2. 

SPECIAL  VERDICTS. 
See  Verdicts,  3,  4. 

SPLITTING  CAUSES  OF  ACTION. 
See  Pleading  and  Practice,  11,  33. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 
See,  also,  Inheritance  Tax,  3,  4;  Clerks  of  District  Courts,  1. 

Mines — Assessment  Work — Nonperformance — Forfeitures. 

1.  Section  2324  of  the  United  States  Revised  Statutes,  providing 
that  where  one  of  several  co-owners  of  a  mining  claim  fails  to  con- 
tribute his  share  of  the  expenses  of  the  annual  representation  work, 
his  interest  shall  become  the  property  of  his  co-owners  upon  the  giv- 
ing of  proper  notice,  is  a  statute  of  forfeitures  and  must  be  strictly 
construed. — Delmoe  v.   Long,   139. 

Constitutionality — Subject  and  Title  of  Act. 

2.  Defendant  was  convicted  of  grand  larceny  tinder  Laws  of  1903, 
page  30,  entitled  **An  Act  to  define  the  word  *estray'  and  to  provide 
a  penalty  for  the  taking  up,  using  or  disposing  of  estrays  upon  the 
'public  domain,'  "     Section  1  defines  an  estray  as  an  animal  "which 
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is  away  from  its  accustomed  range,**  Scelion  2  mnkes  it  «  misde- 
meanor to  take  liom  the  range  &ny  estray  animal,  and  section  3  pro- 
vides that  one  who,  with  intent  to  steal,  disposes  of  or  attempts  zo 
dispose  of  any  estray,  shall  be  guilty  of  grand  larceny.  Eeldf  that 
the  statute  is  void  as  violative  of  the  provisions  of  section  23,  of 
Article  V  of  the  Constitution,  in  that  it  embraces  a  subject  not  ex- 
pressed in  its  title,  the  terms  *' public  domain"  and  "range"  not  be- 
ing synonymous. — ^tate  v.  Cunningham,  547. 

STATUTES. 

(List  of  Statutes  of  Montana  Cited  and  Construed.) 

Compiled  Statutes  of  1887. 

First  'Division. 

Section  242 • 571 

Section  243 571 

Fourth  Division. 

Section  58 324 

Section  60 324 

Fifth  Division. 
Sections  981,  982  412 

Session  Laws,  1893. 

Page  50  (Limitations) 1 56 

Page  210  (BavalU  County)    5:i6 

Codes  or  1895. 

(Political  Code.) 

Section   1023    272 

Sections  3180-3184 492-502 

Section  3186 492 

Section  3187 492 

Section  3188    492,  500 

Sections  3610-3612 333  et  seq. 

Section  3697    293 

Section  3700    29:: 

Section  3711 .' 293 

Section  3714 293 

Section  3715 29.'i 

Section  3716 294 

Section  3720 294 

Section  4511 349 

Section  5184    156 

Section  5186 156 

(Civil  Code.) 

Section  472 360 

Section  526   129,  130 

Section  563 129,  130 

Section  970 78 
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Section  1727 209 

Section  1729 209,  210 

Section  1770 204 

Section  1771 204 

Section  1777 204 

Section  1781  204 

Section  1793    204 

Section  1801 204 

Section  2204 77 

Section  2240 78 

Section  2G01 62 

Section  2876 78 

Section   2878    78 

Section  2892 80 

Section  3876 261,  262 

Section   4280    95 

Section  4290 .' 412 

Section  4300    30 

Section  4330 169 

Section  4550    170 

Section  4555 169 

Section  4591    168 

Section  4618 137 

(Code  of  Civil  Procedure.) 

Section   68    491,   496 

Section  483 157 

Section  484 157 

Section  618   356,  158 

Section  524 157,  158 

Section  551 21 

Section  679 411 

Section  681    27 

Section   682    27 

Section  685 184 

Section   690    46 

Section  691    46 

Section  699 47 

Section  701    47 

Section  742 27 

Section  770 423 

Section  778    423 

Section  874 ^ 28,  29 

Section  892   28,  29 

Section  906    446 

Section    1004    571 

Section  1005   571,  572 

Section  1007 571,  673,  574,  575 

Section  1100 293 

Section   1103    22 

Section  1114 300 

Section  1115 300 

Section  1116 300 

Section  1196 631 

Section   1301    , 43 

Section   1310    183 

Section  1322    183 
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Section  1736 531 

Section  1742 63 

Section  1761 491 

Section    1859    282 

Section    1866    264 

Section   2131 474 

Section  2227 427 

Sections    2540-2544 366 

Section  2571   319,  320 

Section   2572    319 

Section  2G04    531 

Section  2610    531 

Section  2612 532 

Section  2791 280,  286 

Section   2796    280 

Section  2840 198,  281 

Section  2841  * 201,  202 

Section  2842    202 

Section  3121 60 

Section  3125 154 

Section  3131 499 

Section  3146,  subdivision  4 154 

Section  3146 181,  540 

Section  3150 500 

Section  3196    573 

Section  3206 499 

Sections  3265-3260    221 

Section  3390,  subdivision  5 457 

Section  3390 545 

Section  3440    518 

Section  3441 518,  519 

(Pknal  Code.) 

Section  20 221 

Section  21   221,  467 

Section  136 272 

Section  401   377,  554,  555 

Section  402 324 

Section  403 322 

SecUon  820   343  345 

Section  821 343,  344 

Section  822  343,  344 

Section  824    343 

Section  1591 494 

Section  1836   464 

Section  1841    494 

Section  1930    463 

Section  1940 464 

Section  1943 464 

Section  2145 344 

Section  2146 465,  466 

Section  2147    344 

Section  22U0 463 

Section  2320 466,  555,  556 

SecUon  2350 506 

Section   2442    : 379 

Section  2000   466,  655,  556 

Section   2680    494 
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Section  2681   494 

Section    2683     494 

Section  2710 491 

Section  2717 491 

Section  2740  505,  506 

Section  2741    506 

Section  2742 506 

Section    2751    506 

Section  2754 326 

Section   2756    507 

Section   2757    507 

Section  2758    507 

Laws  or  1897. 

Page  83  (Inheritance  Tax) 433 

Page  203  (Municipal  Corporations) 104,  437,  677,  580 

Page  245  (Witnesses)   14» 

Laws  or  1899. 

Page  135  (Eminent  Domain) 125,  129 

Page  142    (Pleadings)    474 

Page  146  (Appeals)  63,  201,  367 

Laws  or  1901. 

Page  56  (Mines — Location)  337 

Page  150   (Corporations) 131 

Page  157   (Limitations)    . .  1 14 

Page  160    (Instructions)    398 

Page  173  (Trial— Instructions)    467 

Laws  or  1903. 

Chapter  XIX,  p.  30  (Estray  Law) 549 

Chapter  XXXIV,  p.  47  (Bills  of  Exceptions;  Judgment-roll) 462,  468 

Chapter  LXXXIII,  p.  156  (Fellow-servants) 250 

Chapter  CXXVIII,  p.  292  (Limitations) 14 

Laws  or  1903  (Second  Extraordinary  Session). 
Page  7  (Appeal— Equity  Cases)    159,  178 

Laws  or  1905. 

Chapter  1,  p.  1  (Fellow-servants) 250 

Chapter  5,  p.  8   (Pleadings)    474 

Chapter  9,  p.  18  (Sanders  County)   524 

Chapter  92,  pp.  185-187  (New  Trial  Statement) 89,  90 

statute  of  limitations. 

See,  also.  Claim  and  Delivery,  7,  8. 

Equity —  Constructive  Trusts — Enforcement. 

1.  Where  the  gist  of  a  suit  to  enforce  a  constructive  trust  in  an  in- 
terest in  a  mining  claim  was  the  fraud  of  plaintiff's  co-owner  in  ob- 
taining patent  in  his  own  name  and  the  concealment  of  this  fact 
thereafter  from  plaintiff,  subdivision  4  of  section  524  of  the  Code  of 
Civil  Procedure,  providing  that  an  action  for  relief  on  the  ground 
of  fraud  or  mistake  shall  be  commenced  within  two  years  after  the 
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discovery  by  tlie  aggrieved  party  of  the  facts  conatituting  the  fraud 
or  mistake  was  applicable. — Delmoe  v.  Long,  139. 

STENOGRAPHERS. 
Identification  of  notes, — see  Evidence^  14, 

STIPULATIONS. 
See  Criminal  Law,  26. 

SUMMONS. 
See  Presumptions,  6. 

SUPERVISORY  CONTROL. 

See,  also,  Bail,  1;  Habeas  Corpus,  5. 

Premature  Application — Remedy  by  Appeal — Probate  Courts — T^xecutors. 
1.  The  executor  of  an  estate  was  charged  by  certain  legatees  with 
mismanagement  of  the  estate,  with  neglect  of  duty,  and  with  the 
commission  of  a  fraud  upon  their  rights  in  dealing  with  the  assets  of 
the  estate  for  his  personal  profit,  and  the  court  was  asked  for  his  re- 
moval, and  that  he»be  made  to  account  for  all  profits  so  made  by  him. 
After  a  partial  hearing,  the  court  expressed  the  opinion  that  the  ex- 
ecutor must  be  held  to  account  as  trustee  and  required  to  pay  over 
any  profits  derived  by  him  through  his  dealings  with  the  trust  funds. 
No  final  order,  however,  was  made  In  the  premises.  The  executor 
thereupon  applied  to  the  supreme  court  for  a  writ  of  supervisory  con- 
trol. Held,  that  the  application  was  premature,  since  the  appellate 
court  may  not  anticipate  that  upon  final  determination  the  district 
court  will  reach  a  wrong  conclusion,  that  in  any  event  an  eflfective 
remedy  is  provided  by  appeal,  under  Act  of  1899  (Ijaws  1899,  p.  146), 
and  that  therefore  the  writ  does  not  lie. — State  ex  rel.  Klein  v.  Dis- 
trict Court  et  al.,  364. 

SUPREME  COURT. 
See,  also,  Rules  of  Supreme  Court. 

Equity  Cases — Review — Trial  dc  Novo. 

1.  Under  section  21  of  the  Code  of  Civil  Procedure  as  amended  (Laws, 
1903,  2d  Extra.  Session,  p.  7),  authorizing  and  requiriug  the  supreme 
court  in  equity  cases  to  review  and  determine  all  questions  of  fact 
arising  upon  the  evidence,  as  well  as  those  of  law,  that  court,  if  it 

»  deems  it  advisable,  will  in  a  ease  wherein  the  title  to  a  water  right 
is  sought  to  be  quieted  and  defendant  enjoined  from  further  inter- 
ference therewith,  disregard  the  questions  presented  upon  alleged 
errors  of  the  district  court,  and  dispose  of  the  merits  of  the  appeal 
upon  a  review  of  the  evidence  alone. — Pew  v.  Johnson,  173. 

Appeal — Reversal — Judgment. 

2.  The  supreme  court,  in  reversing  a  judgment  in  an  action  at  law 
for  error  in  denying  a  nonsuit  and  directing  a  verdict  for  plaintiff, 
will  not  instruct  the  district  court  to  enter  judgment  for  appellant. — 
Hanrahan  et  al.  v.  Freeman  et  al.,  584. 

SURETIES. 
See,  also,  Public  Administrators,  2. 
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Attachment — ^Undertaking — ^Liability  of  Surety. 

1.  The  liability  of  the  surety  on  an  undertakinfr  on  attacTiment  is 
fixed  by  the  termt  and  eonditions  of  the  contract  itself,  and  cannot 
be  extended  by  implication  to  matters  not  fairly  covered  by  them. — 
Plymouth  Gold  Min.  Co.  y.  United  States  F.  ft  0.  Co.,  23. 

Attachment — ^Action  on  Bond — ^Damages — ^Impairment  of  Credit — ^Destruc- 
tion of  Business. 

2.  Damage  to  plaintiff  mining  company's  credit,  destruction  of  its 
business,  and  loss  of  its  property  through  sales  under  judgments  se- 
cured by  its  employees  for  wages  due  at  the  time  an  attaclrment  was 
issued  on  its  real  property,  held  not  to  have  been  the  proximate,  but 
the  remote,  consequences  of  the  attachment,  for  which  the  surety  on 

^  the  undertaking  on  attachment  could  not  be  held  liable,  where  the 
possession  of  plaintiff  of  its  mining  premises  was  not  disturbed  by  the 
levy,  and  where  it  was  left  at  liberty  to  continue  its  mining  opera- 
tions.—Plymouth  Gold  Min.  Co.  v.  United  States  F.  ft  G.  Co.,  23. 
Attachment — ^Bond — Extent  of  Liability. 

8.  A  surety  on  an  undertaking  on  attachment  cannot  be  held  ac- 
countable for  the  malicious  motives  which  actuated  the  plaintiffs  in 
an  attachment  suit  in  invoking  the  process.-i-Ply mouth  Gold  Min.  Co. 
V.  United  States  F.  ft  G.  Co.,  23. 

SUEFACE  WATERS.    • 
Damages  to  real  property, — see  Beal  Property,  1,  2* 

SURPLUSAGE. 
See  Pleading  and  Practice^  39. 

TAXATION. 

Dlegal  Afisesflment — ^Issues — Special  Verdict — Suflfjciency. 

1.  Plaintiff  cattle  company  brought  suit  against  a  county  and  its 
treasurer  to  recover  taxes  alleged  to  have  been  illegally  collected 
from,  and  paid  under  protest  by,  it  on  thirteen  hundred  head  of 
range  cattle.  Among  other  issues  presented  were,  whether  the  above 
number  of  cattle  had  been  running  at  large  in  the  county  on  the 
first  Monday  in  March  of  the  year  when  the  assessment  was  made, 
and  whether  such  cattle  had  been  assessed  for  taxation  in  the  same 
year  in  a  neighboring  county.  The  jury  returned  a  special  verdict 
finding  that  the  accustomed  range  of  the  cattle  was  in  the  defend- 
ant and  the  neighboring  county,  but  failing  to  find  upon  the  issues 
above  set  forth,  Held,  that  the  special  verdict  was  inauWclpnt  to 
warrant  a  judgment  for  plaintiff. — Coburn  Cattle  Co.  v.  Small,  Count/ 
Treasurer,  288. 

TENDER. 
When  not  necessary, — see  Contracts,  10. 

THEORY  OF  CASE. 
See  Appeal  and  Error,  4,  59. 

TITLE, 

PoBsession  under  equitable  title  to  real  property  sufticient  to  support  ac- 
tion to  determine  an  adverse  claim, — see  Real  Property,  i. 

To  estrays, — see  Claim  and  Delivery,  13. 
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TRESPASS. 

Bemoval  of  Wall — Failure  of  Proof — Nonsuit. 

1.  A  motion  for  nonsuit  should  have  been  granted  in  an  aetion  for 
trespass  for  the  removal  of  a  wall  between  two  buildings,  one  of 
which  was  oceupied  by  plaintiffs  at  the  time  of  its  removal,  where 
the  proof  wholly  failed  to  substantiate  the  allegations  of  the  com- 
plaint that  the  wall  was  owned  by  plaintiffs'  lessors,  was  located 
upon  the  lessees'  premises  and  in  their  possession,  and  where  tes- 
timony that  it  stood  partially  on  lots  owned  by  both  parties  was  not 
based  upon  facts. — Howie  v.  California  Brewing  Co.,  264. 

Bemoval  of  Wall — ^Instructions. 

2.  The  court  correctly  charged  the  jury — in  an  action  for  trespass 
to  recover  damages  for  the  removal  of  a  wall  separating  two  build- 
ings located  on  adjoining  lots,  where  the  issues,  as  to  whether  the 
wall  stood  on  property  in  possession  of  the  plaintiffs  or  upon  that 
held  by  defendants  and  who  owned  it,  were  clearly  defined  by  the 
pleadings — that  if  the  wall  was  not  located  on  any  part  of  the 
premises  in  possession  of  plaintiffs^  they  could  not  recover. — Howie 
▼.  California  Brewery  Co.,  264. 

Bemoval  of  Wall — ^Instructions — Not  Applicable  to  Issues. 

d.  In  the  absence  of  an  allegation  that  defendants  were  negligent 
in  removing  the  wall  in  question  in  the  above  action,  the  court  erred 
in  submitting  an  instruction  to  the  jury  that,  even  if  they  found 
that  the  wall  had  not  been  constructed  on  any  part  of  plaintiffs' 
premises,  they  could  still  find  in  their  favor  if  it  appeared  to  their 
satisfaction  that  defendants  had  failed  to  exercise  ordinary  care 
in  removing  it. — Howie  v.  California  Brewery  Co.,  264. 

Bemoval    of   Wall — License — Instructions — ^Not    Applicable   to    Issues. 

4.  Where  the  question  of  license  to  plaintiffs  to  use  one  of  the 
walls  of  a  building  as  a  wall  for  one  constructed  on  an  adjoining 
lot,  had  not  been  put  in  issue  in  an  action  for  trespass  to  recover 
damages  for  its  removal,  it  was  error  to  submit  in  an  instruction 
to  the  jury  for  their  decision  the  question  whether  defendants  had 
given  plaintiffs  any  liiTnse  or  authority  to  use  such  wall  for  that 
purpose. — Howie  v.  California  Brewery  Co.,  264. 

TRIAL. 
Eeopening  case, — see  Criminal  Law,  26. 
See,  also,  Pleading  and  Practice. 

TRUSTS  AND  TRUSTEES. 
See  Equity;  Eminent  Domain,  3. 

VARIANCE. 

See,   also,   Evidence,   17;    Nonsuit,   7* 

Prejudice — A  ppeal. 

1.  The  judgment  in  favor  of  plaintiff  in  a  water  right  suit  will  not 
be  reversed  because  of  an  alleged  variance  between  the  proof  intro- 
duced to  establish  his  right  and  an  allegation  in  his  replication,  as 
indicated  by  a  finding  of  the  court,  where  the  record  does  not  dis- 
close that  appellants  were  misled  to  their  prejudice.  The  variance 
will  be  deemed  immaterial.  (Code  Civ,  Proc,  sees.  770,  778.) — Vree- 
land  v.  Edens  et  al.,  413. 
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Quieting  Title — ^^Adverse  Cl«iim — ^Possession. 

2.  Possession  of  real  property  under  an  equitable  title  ia  Bufficient 
to  support  an  action  to  determine  an  adverse  claim  to  it;  and  there- 
fore an  alleged  variance  between  an  allegation  in  the  complaint 
Betting  up  title  in  fee  simple  and  right  to  the  possession  in  plaintiff 
and  proof  showing  possession  by  virtue  of  an  equitable  title  only, 
was  immaterial. — ^Van  Vranken  v.  Granite  County  et  al.,  427. 

Criminal  Law — Local  Option — Complaint — Evidence. 

3.  The  term  ''directly,"  as  used  in  the  Act  prohibiting  the  sale  of 
intoxicating  liquor,  directly  or  indirectly,  moans  an  exchange  for 
money,  as  distinguished  from  a  sale  by  a  device  resorted  to  for  the 
purpose  of  evading  the  law;  therefore,  there  was  no  varinnce  be- 
tween a  complaint  charging  that  the  sale  of  liquor  was  made  "di- 
rectly," and  proof  showing  it  had  been  made  by  a  barkeeper  instead 
of  the  defendant  himself. — State  y.  O'Brien,  482. 

VERDICTS. 
See,  also.  Claim  and  Delivery,  9,  14;  Criminal  Law,  22,  34. 
Order  Correcting — Appeal. 

1.  An  order  of  the  district  court  correcting  the  verdict  in  a  civil 
action  is  not  one  of  those  orders  enumerated  in  section  1722  of  the 
Code  of  Civil  Procedure,  as  amended  (Session  Laws,  1899,  p.  146), 
from  which  an  appeal  may  be  taken. — Frank  v.  Symons,  56. 

Order  Correcting — How  Reviewable. 

2.  Under  Code  of  Civil  Procedure,  section  1742,  an  order  correcting 
a  verdict  may  be  reviewed  on  appeal  from  the  judgment. — ^Frank  ▼. 
Symons,  56. 

Special — Esflentinls. 

3.  A  special  verdict  must  find  all  the  facts  which  are  necessary  to 
enable  the  court  to  determine,  by  a  consideration  of  the  pleadings 
and  the  verdict  alone,  which  party  is  by  law  entitled  to  a  judgment, 
without  reference  to  the  evidence. — Coburn  Cattle  Co.  y.  Small, 
County  Treasurer,  288. 

Taxation — Illegal  Assessment — ^Issues — Special  Verdict — Sufficiency. 

4.  Plaintiff  cattle  company  brought  suit  against  a  county  and  itB 
treasurer  to  recover  taxes  alleged  to  have  been  illegally  collected 
from,  and  paid  under  protest  by,  it  on  thirteen  hundred  head  of 
range  cattle.  Among  other  issues  presented  were,  whether  the  above 
number  of  cattle  had  been  running  at  large  in  the  county  on  the 
first  Monday  in  March  of  the  year  when  the  assessment  was  made, 
and  whether  such  cattle  ha^  been  assessed  for  taxation  in  the  same 
year  in  a  neighboring  county.  The  jury  returned  a  special  verdict 
finding  that  the  accustomed  range  of  the  cattle  was  in  the  defend- 
ant and  the  neighboring  county,  but  failing  to  find  upon  the  issues 
above  set  forth.  Held,  that  the  special  verdict  was  insufficient  to 
warrant  a  judgment  for  plaintiff. — Coburn  Cattle  Co.  v.  Small, 
County  Treasurer,  288. 

WAIVER. 

See,   also,   Notice,   1. 

Cities  and  Towns — Nuisances — Trial — Waiver  of  Issues. 

1.  The  district  court  was  justified,  in  an  action  against  a  city  to  re- 
cover the  cost  of  abating  a  nuisance,  in  treating  the  case  as  if  the 
only  issue  involved  was  whether  the  expense  incurred  by  plaintiff 
was  rendered  necessary  by  reason  of  any  act  or  omission  on  the  part 
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of  the  city,  where  counsel  for  the  defendant  in  the  course  of  the 
trial  stated  that  the  only  question  before  the  court  was  whether  the 
amount  of  plaintilf's  bill  against  the  city  had  been  necessarily  ex- 
pended.— Murray  v.  City  of  Butte,  161. 
Chattel  Mortgages — Grain — Waiver  of  Lien. 

2.  Where  an  agent  of  a  mortgagee  had  taken  a  mortgage  on  a 
crop  of  grain  in  his  own  name,  for  the  benefit  of  his  principal,  and 
agreed  with  the  secretary  of  a  mercantile  corporation  which  fur- 
nished the  seed  for  the  crop,  that  the  corporation  might  purchase 
the  crop  at  a  stipulated  price  and  pay  him  (mortgagee's  agent)  the 
balance  due  after  deduction  of  the  cost  of  the  seed,  he  bartered  the 
mortgage  lien — if  he  did  not  waive  it  altogether — for  the  promise  of 
the  corporation  to  pay  the  balance  to  him. — ^Brande  v.  Babcock 
Hardware  Co.,  256. 

Probate  Proceedings — Administrator 's  Accounts — Settlement — Notice. 

3.  Since  the  notice,  required  to  be  given  by  section  2791  of  the 
Code  of  Civil  Procedure,  to  those  interested  in  a  settlement  of  an 
administrator's  account,  serves  the  purpose  of  a  summons  in  an 
ordinary  action,  and  since  service  of  summons  may  be  waived  by 
general  appearance,  the  giving  of  notice  in  such  probate  proceed- 
ings is  likewise  waived  by  the  appearance  of  the  parties  and  their 
participation  in  it. — ^In  re  Davis'  Estate,  273. 

Criminal   Law — ^Information — ^Prior    Convictions — Objections. 

4.  The  defendant  in  a  criminal  proceeding  will  be  deemed  to  have 
waived  any  objection  to  the  manner  in  which  prior  convictions  had 
been  pleaded  in  the  information,  where  it  does  not  appear  from  the 
record  by  bill  of  exceptions  that  any  demurrer  to  the  information 
had  been  interposed. — State  v.  Gordon,  458. 

Criminal  Law — Arraignment — Beading  of  Information. 

5.  Where  defendant,  charged  with  the  commission  of  a  crime,  ac- 
cepts a  copy  of  the  information,  takes  time  to  plead,  and  afterward 
enters  a  plea  to  the  merits  and  goes  to  trial,  he  waives  the  reading 
of  the  information. — State  v.  Gordon,  458. 

Justices'  Courts — Appeal — Waiver  of  Irregularities. 

6.  Since  the  district  court  does  not,  on  appeal  from  a  justice's 
court,  sit  as  a  court  of  review,  but  tries  the  case  de  novo,  any  irregu- 
larities attending  the  rendition  of  the  judgment  in  a  case  in  which 
the  justice  had  jurisdiction  of  the  offense  charged  and  of  the  de* 
fendant  are  waived  by  taking  the  appeal. — State  v.  O'Brien,  482. 

WALLS. 
See  Trespass, 

WASTE. 

Money  Judgment — Pleadings — Quieting  Title — Erroneous  Judgment. 

1.  The.  only  relief  demanded  in  the  complaint  in  an  action  for  waste 
was  a  money  judgment.  As  a  defense  an  equitable  title  to  the  land 
by  virtue  of  a  verbal  contract  to  purchase  was  pleaded  and  defend- 
ant asked  that  his  title  be  quieted  as  against  any  claims  of  plain- 
tiff. Nothing  in  the  answer  partook  of  the  nature  of  an  affirmative 
cause  of  action  or  counterclaim.  Plaintiff's  reply,  among  other 
things,  demanded  that  the  title  be  quieted  as  against  defendant. 
Held,  that  the  district  court  erred  in  rendering  judgment  for  plain- 
tiff for  the  possession  of  the  land  and  quieting  her  title,  the  plead- 
ings not  justifying  such  a  decree. — Erbes  v.  Smith,  38. 
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•Pleadings — Answer — Counterclaim. 

2.  The  demand  made  by  the  defendant  in  his  answer,  filed  in  an 
action  for  waste,  that  his  title  be  quieted,  which  demand  was  not 
based  upon  a  properly  pleaded  cause  of  action  or  counterclaim 
should  have  b«en  disregarded. — Erbes  y.  Smith,  38. 

Instructions — ^Measure  of  Damages. 

3.  An  instruction,  submitted  in  an  action  for  waste,  that  plaintiff 
was  entitled  to  recover  at  least  the  full  value  of  the  detriment  to  the 
land,  was  not  objectionable  as  intimating  that  a  verdict  for  more 
than  the  full  value  of  the  detriment  could  be  returned,  where  the 
complaint  was  based  upon  a  claim  for  the  actual  value  of  the 
property  removed,  and  where  plaintiff's  witnesses  testified  only  as 
to  such  value. — Erbes  v.  Smith,  38. 

Instructions — ^Measure  of  Damages. 

4.  Even  though  the  court  in  an  instruction,  given  in  an  action  for 
waste,  stated  that,  if  they  found  for  plaintiff,  she  was  entitled  to 
recover  the  full  value  of  the  detriment  to  the  land,  where  the  evi- 
dence of  plaintiff  was  limited  to  the  value  of  certain  buildings  and 
fences  for  the  removal  of  which  damages  were  sought,  the  jury  could 
not  have  been  misled  or  understood  otherwise  than  that  they  were 
to  base  their  verdict  upon  the  testimony  of  the  witnesses  only. — 
Erbes  v.  Smith,  38. 

Damages — ^Evidence— Admissibility. 

5.  In  an  action  for  waste,  where  defendant's  only  objection  to 
the  testimony  of  plaintiff's  witnesses  as  to  the  value  of  the  build- 
ings and  fences  removed  from  the  premises  was  that  the  witnesses 
had  not  shown  themselves  qualified  to  testify,  he  could  not  complain 
that  he  was  not  permitted  to  offer  evidence  of  the  value  of  the  land 
before  and  after  he  removed  plaintiff's  improvements  and  substi- 
tuted his  own. — Erbes  v.  Smith,  38. 

Evidence — Declarations — Admissibility. 

6.  Where,  in  an  action  for  waste,  plaintiff's  husband  appeared  only 
as  a  witness  in  the  case,  and  no  conspiracy  between  him  and  plaintiff 
to  defraud  the  defendant  out  of  the  property,  alleged  by  defendant 
to  have  been  sold  to  him,  had  been  proven,  and  no  foundation  laid 
for  impeaching  him,  evidence  touching  a  conversation  had  by  an- 
other witness  with  him  was  properly  ezcluded.T-£rbes  v.  Smith,  38. 

Evidence — Offer  of  Proof — ^Appeal — Review. 

7.  In  the  absence  of  an  offer  of  proof  showing  what  the  defend- 
ant in  an  action  for  waste  intended  to  prove  by  the  answer  to  a 
question  asked  a  witness,  as  to  what  plaintiff's  husband  had  said  to 
him  in  relation  to  his  or  her  interest  in  the  land,  for  a  removalof 
buildings  and  fences  from  which  damages  were  sought,  the  supreme 
court  on  appeal  is  not  in  a  position  to  say  from  a  mere  reading  of 
the  question  that  the  answer  was  erroneously  excluded. — Erbes  v. 
Smith,  38. 

WATERS  AND  WATER  RIGHTS. 
See,  also,  Eminent  Domain,  1,;  Findings,  1-4;  Surface  Waters. 
Evidence — Findings — Adverse  User. 

1.  Evidence  in  an  action  to  quiet  title  to  a  water  right  and  have  de- 
fendant enjoined  from  further  interference  with  it,  which  showed  that 
defendant  and  his  predecessors  had  used  the  water  in  question  for  forty 
years  in  derogation  of  the  alleged  rights  of  plaintiff  and  his  grantors, 
and  that  defendant  had  not  infringed  upon  any  right  of  plaintiff,  held, 
to  warrant  a  finding  in  favor  of  defendant. — ^Pew  v.  Johnson^  173. 
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Conveyanee  of  Land — Appurtenances. 

2.  Where  the  father  of  plaintiff's  grantor  had  merely  permitted  his 
son  to  use  certain  waters  on  the  lands  conveyed  to  plaintiff,  such  per- 
missive use  by  plaintiff's  grantbr  did  not  make  it  appurtenant  to  the 
lands  sold,  and  the  grantee  obtained  no  better  title  to  the' use  of  it  than 
his  grantor  himself  had. — Pew  v.  Johnson,   173. 

Judgments — ^Who  may  be  Bound  by  Them — Bea  Adjudicata — Parties. 

3.  A  plaintiff  in  a  water  right  suit  who,  though  not  technically  a  party 
to  certain  prior  suits  of  the  same  character,  was  so  connected  with  them 
by  his  interest  in  the  result  of  the  litigation  and  his  active  participa- 
tion in  it,  will  be  held  to  be  bound  by  the  judgments  rendered  in 
such  other  suits. — Pew  v.  Johnson,  173. 

Implied   Findings. 

4.  Where  the  court  in  a  water  right  suit  found  generally  in  favor  of 
plaintiff  but  failed  to  specifically  find  as  to  defendant's  rights  in  the 
premises,  it  will  be  held,  on  appeal,  to  have  impliedly  found  that  de- 
fendants had  only  such  right  to  the  use  of  the  waters  in  controversy  as 
they  might  acquire  by  permission  of  the  other  appropriators,  or  in 
subordination  thereto. — ^Yreeland  y.  Edens  et  al.,  413. 

WILLS. 
See  Probate  Proceedings. 

WITNESSES. 

1.  Competency  of, — as  to  transactions  had  with  deceased  personSi — see 

Evidence,  7. 

2.  Competency  of, — to  a  will,— see  Probate  Proceedings,*  6. 

3.  Credibility  of, — see  Instructions,  47,  48,  54,  71,  72,  76. 

4.  Impeachment  of, — see  Evidence,  3. 

5.  Indorsement  of  names  of, — on  information  after  close  of  testimony, 

and  reopening  case, — see  Criminal  Law,  26. 

6.  Informers  as, — see  Criminal  Law,  52. 

7.  Interest  of, — in  litigation, — see  Evidence,  6. 

8.  Nonexpert, — on  question  of  insanity, — see  Criminal  Law,  60-65. 

WOEDS  AND  PHEASES. 

** Additional  Indebtedness"— (Laws  1897,  p.  209). 

Butler  V.  Andrus  et  al.,  581. 
"Amended"  Declaratory  Statement — 

Butte  Con.  Min.  Co.  ▼.  Barker,  Jr.,  337. 
''And"— 

First  National  Bank  of  Portland  y.  Carroll,  315. 
"Burglary"  in  First  Degree — 

State  ▼.  Copenhaver,  342. 
"Claim"— 

Delmoe  v.  Long  et  al.,  152. 
"Clearly  and  Distinctly  Proven" — ^used  in  instruction— 

Gehlert  v.  Quinn  et  al.,  457. 
"Credible"— 

In  re  Klein's  Estate,  210. 
"Couny"— (Constitution,  Art.  Ill,  sec  16). 

State  V.  O'Brien,  496. 
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''Demand"— 

Delmoe  v.  Long  et  al.,  152. 
' '  Demurrer ' ' —  • 

Plymauth  Gold  Min.  Co.  v.  United  States  F.  &  G.  Co.,  27, 
''Directly"— (Penal  Code,  see.  3186). 

State  V.  O'Brien,  502. 
' ' District '  '—(Constitution,  Art.  Ill,  sec.  16). 

State  V.  O'Brien,  495. 
"Employee"— 

In  re  Klein's  Estate,  214. 
"Estray"— 

Frank  v.  Symons,  63. 
"Estray"- (Laws  1903,  p.  30), 

State  V.  Cunningham,  549. 
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